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CASES 



ARGUED ANu DETERMINED 



IN THE 



COURT OF KING*s BENCH, 



ly 



TRINITY TERM, 



IN THE TWENTIETH YEAR OP THE REIGN OF QEORCE III. 



1780- 



Stracy and Another, Assignees of Bishop, a T«p'i»y>^»K 
Bankrupt, against Hulsk and Others. 



ar* 



''pHIS was an action of trespass against Iluhe and Benyotif ^^* nndie-ma. 
^ two Justices of the peace, and Barthrop an excise-oflicer^ rw f(7rThV»ii5^ 
It was tried at the last assizes for the county of Essex, before k><' <*"»»«, bc- 
AsuHURST, JaMce, when a verdict was found for the plain- J!^^I^and?rcJn- 
tiffb, w:ith £o9' &. 4d. damages, subject to tlic opinion of the vicicd urtcr ihe 
court, on a case which stated as follows : hil*5fii??! u.e 

A commission of bankrupt was issued against Buihop, (who d.n.bir duties are 
was a candle-maker) on the 4th of i-eirwtf ;;y, 1779, and his ciTd^TuinX 
estate assigned to the plaintitTs on the 17th ot that month ; the and m.teritis, in 
act of bankruptcy having been committed on the GQih of Ja- aIsJnc!s* t*nd^* 
9iti/iry preceding. On the 4tli of ilia rcA, an information was thymay'be 
exliibited against him, before the defendants Iliihe and Ben^ tHiiniRed. 
yon, for not paying «£^29' ISs. Qd. the single duties then due 
aiid payable, for candles made by him, between the 9th of 
November and the 2^ of December, 1778. On. the same day 
CD which the-information was exhibited, he \ya8 served with a 
summons to attend tlie justices on the 6tli of Mar^h, which he 

Vol. II. B did; 
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CASES IN TRINITY TERM 

did; and dien acknowledged, ^at die single duties were 
due, and unpaid; whereupon tliey convicted him in the 
penalty of double duties^ amounting to £59, 6s. 4d. ; and 
issued their warrant to die defendant Barthrop^ and another 
excise-officer, ** authorising and commanding them, and every 
of them, that upon all the candles, and all the materials 
and utensils for making of candies, in the custody of Bishop, 
or any person or persons in trust for him, they should levy 
the sum of £59. &. 4d. recovered against him, for a cer- 
tain offence committed by him against the laws and 
statutes of excise, whereof he stood convicted ;*' then di- 
recting a sale, if they should not be redeemed within six days ; 
and if there should be any overplus, to render it to Sishop. 
By virtue of this warrant, the officers dbtrained the goods in 
die declaration mentioned, (being candles, materials, and uten- 
sils,) which were before, and at the time of, the distress, in 
the possession of die plaintiffs, as assignees, ^lien Bishop 
appeared before the justices, he informed them, that he was a 
bankrupt, and could not pay the duty ; and that his effects 
had been assigned, under the commission, to die plaintiffs. 
After the distress, the plaintiffs tendered the single duties to 
Barthrop, which he refused to accept* 

The question was, *' Whether the said goods were liable to 
^ be distrained for the said double duties under the circuoi* 
^ stances of this case i** 

There were two arguments; the first in Easter term last, on 
Srida^, the 2 1st oi April, by Mingay, for the plaintiffs, and 
Ershne, for die defendants ; the other this day, by Morgan, 
for the plaintiffs. Peckham was for the defendants, but the 
court thought it unnecessary to hear him. 

Hie question turned upon the construction of certain clauses 
in die statutes of 12 Car. 2. c. 24. 15 Car. 2. c. 1 1. and 8 
Anne, c. 9. 

B^ \t Car. 2. c. 24. ^ 45. the justices are authorised and 
required to issue warrants for levying the forfeitures, penalties, 
and fines, imposed by that act, (which relates to the excise on 
beer and other liquors,) on the goods and chattels of the of- 
fender ; and to cause sale to be made of die sud goods and 
chattels, (if not redeemed within a limited time) rendering to 
die party the overplus, if any be. 

By 15 Car. 2. c. 11. § IS. all the brewing vessels, and 
ntensils for brewing, into whose hands soever they shall come, 
afid by what conveyance or title soever they shall be claimed, 
shall be liable and subject to, and are thcnreby cliarged with, 
all the debts and duties of excise, in arrear, and owing by any 
person or persons, for any beer or ale made within the said 
bre^ouse ; (that is, the brewer s common and usqal brew- 
house (a) ^, ) md sbill alsobe subject to all penalties and for- 
feitures 
(a} § 1. 
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feitures incurred by such person orliersonsi so using tlie said 1 780. 
brewiiouse, for any oiFen^ ^gaiiw the laws and statutes of ^_— ^— _f 
excise ; and it shall be lawful^ in all cases, to levy debts and Stract 
penalties^ and use such proceedings against tlie utensils therein against 
contained, as it might be lawful to do» in case the debtor or IIulsb. 
offender using the utensils, had been truly and really tlie owner 
and proprietor of the same. 

By 8 Anne J c. 9* (made perpetual by 9 Anne^ c^ ^1. § 7.) 
die excise oa candles was introduced ; and by § 9* of tliat act> 
all makers of candles, who shall refuse or neglect to pay the 
duties, are to forfeit double the sum. 

The same statute, § 19. enacts, that all the candle^ and 
dlthe materi({ls and utensib for the making of candles, in 
the cnstody of any maker or makers of candles, or of any 
person or persons, to the use of, or in trust for, such maker 
or makers of candies, stiall be liable and subject to, and are 
tbereby made chargeable with, all the debts and duties, for 
candles, in arrear, and owing by such maker or makers, for 
any candles by him, her, or them, or in his or their working 
iKwe, or places aforesajd, (enumerated ^ 6.) made, and shall 
also be subject to all penalties and forfeitures incurred by 
sach person or persons so using such work-house, or other 
pbce, for any offence against this act, relating to the said 
duties upon candles ; and that it shall and may be lawful, 
in all such cases, to levy debts and penalties, and use such 
proceedings, as may lawfully be done by this act, in case 
the debtor or offender were the true and lawful owner of the 
sanie% 

And, by § 27, it is enacted, ** Tliat all and every the 
" powers, authorities, directions, ruleS) methods, penalties, ^ 
*' forfeitures, clauses, matters, and things, which in and by 
" 12 Car. 2. c. 24. or by any ether laxv now in force, 
" relating to the revenue of excise upon beer, ale, or other 
^ liquors, are provided, settled or establisluHl, for managing, 
* raising, levying, collecting, regulating, or recovering, ad* 
** judgiE^, or ascertaining tlie duties thereby granted, or any 
^ oftnem, (other than in such cases^ for which other pe* 
^ nahies and provisions are made and preset ibed by ti^is 
^ act,) Aall be exercised, practised, applied, used, and put [ 414 ] 
** in execution in and for the managing, levying, collecting, 
^ mitigating, recovering, and paying the said duties upon 
^ candles hereby granted, as fully and effectually, to all in* 
•^ tents and purposes, as if all and every the said powers^ 
^ 4r. were particularly repeated, and again enacted in the ^ 

** body of tins act." 

Afker the first argument, Duller, Justice, observed, that 
it was clear the action would not lie against the justices, 
ise the warrant followed the words of the act <|f parlia« 
; nnd tbepefqrei if die goods distrained were fAi iiidl>le^ 

S2 tfie 
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1780. the officers had acted without any authority. The rest of the 
\^fs^^0^^ court secniod to be of the^me opinion, and the counnel for 
St R ACT tfie plaiutifts gave the case up as to the defendants Hulse and 
against Benyon. 

liuL8£. But, with regard to the legality of the distress, they in- 

sisted, that, as the assignment had been made before the 
conviction, the goods vere no longer iu the custody of the 
maker, nor of any body in trust for him, but in the hands of 
die assignees as trustees for the creditors; and, thei^efore, 
they were not liable to be distrained under the igth section 
of 8 AnnCf c. 9. Tliis section differed, they said, materially, 
from 15 Car. 2. c, 11. § IS. which subjects brewing utensils 
to the duties and penalties into whose haii(ls soever^ or by 
tchatevtr title^ they should come. There might be a good 
reason for the dinerence between the two provisions. By 
15 Car. 2. the beer and materials are not made liable ; and, 
as to the brewing utensils, they are of a bulky nature, and 
of great value, not liable to be often sold or transferred ; 
and, therefore, purchasers mi^it be expected to enquiri^ 
what liens there are upon them ; whereas candles, and ma- 
terials for candles, are the daily subjects of sale; and it 
would be highly inconvenient, if they could be followed for 
Uie duUes and penalties into the hands of third persons, if 
the law were so, no person could safely |[)urchase candles, 
or any thing employed in making them', in open shops. The 
27tli sectiol:l^of the statute of Queen jinne did, indeed, ex- 
tend all the penalties and modes of recovery mentioned in 
•former excise laws to the case of candles ; but, by the ex- 
ception in the same section^ this was only to be in cases 
for which no penalties or provisions were enacted by the 
statute of Queen Anne itself; and the present was a case 
where a new provision was made by that act ; the candles 
and materials being thereby rendered liable, which beer, or 
the materials for brewing, are not by the act of 15 Car. ^. 
415 ] The 19th section of the act of Queen Anney only meant to 
give tlie King the same remedy by distress for the duties and 
penalties, as he had at common law, or under the statute 
of 33 Hen, 8. r. :^9* by a wTitof extent; and as an extent 
does not, in the case of bankruptcies, uttach on the goods, 
if issued after the assignment, nor, in the case of actions, 
if after judgment ; (which last point was settled ia tlie late 
case of Cppom v. Somner in the Common Pleas (a) ;) so 

here 

fa) C. B. IT. Sj- E. 19. Geo. 3. 2 Biackst. 1251. 1294. [f] 
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[v] This case was recongidcrcd at *<•//, 4 T. iL 402, and the doctrine 
great length ia that of Horke v. Da^^ here cited from, it was fully eitablisk- 
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here the assignment being previous to the conviction and war- 
rant of distress^ the goods were not liable. Indeed the very 
clause in the warrant, directing tlie overplus to be paid to 
Bishop f showed, that tliis distress could not be justiticd ; for 
how could he be entitled to the overplus of goods not his pro* 
perty, but vested in the assignees to be distributed among his 
creditors ? 

On the part of the defendants^ the law with regard to ex- 
tents was admitted to be as stated ; but it was said, that it 
could not affect this question, which depended on the words 
of the excise acts ; and that there was no substantial difference 
between the two clauses of 16 Car. 2. r. 11. and 8 Anne, c. 9; 
or, if there was^ the general provision in ^ 27, of the act of 
Queen Anne, extended every remedy given by the one to cases 
onder the other, lliat the general policy of all the excise 
\xK^y is to give a lien upon the subject-matter of the duty, and 
tiie utensils employed ; and with regard to malt, (the first act 
concerning which was IS Will. 3. r. 6.) it had been decided by 
the court of Exchequer in two different cases, viz. the Attor^ 
^la/ General v. Senior, and Rex v. Fowler, that, though there 
has beeu an assignment under a commission of bankrupt, it 
continues liable in the hands of the assignees. 

Lord Mansfield, — ^^Diis case, by admission, gives up a 
great pai% of the argument we have heard ; for it admits, tliat 
the goods in the hands of the assignees were liable to the 
single duties. We think the question depends entirely on the 
19th section of die act of Queen Anne; and it is clear, by 
that section, if the goods distrained were liable to the single 
duty, that they also were to double duty. Hie question there- 
fore is, whetlier tlic assignees do not, by privity, stand in the 
place of the bankrupt as to all tlie rest of the world. I'hey 
are his representatives. Every equity that would affect him, 
they are liable to. If he has pledged, tliey must redeem, 
llicy cannot have the wife*s chose in action, without making a 
pro\ision for her. llie case of third persons, who have bought 
caudles, is very different. The warrant does not reach them, 
'iliis is not a new questioti. It bus been repeatedly determined 
in the Exchequer^ that as to tliis sort of lien, the assignees 

aud 
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HULSI. 
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e^l. Nov«?rthclcss the authority of both 
Cii^s has U'cn since expressly ovit- 
ruh^l in a case of the King v. Wells 
and AHnutt^ which was many years 
pcndinc; in the Exchequer: And the 
JaAv upon the subject now n'mains uu* 
settled among these contlicting deci- 

BS 



sions ; the same point having arisen 
in a case ot Thurstvn v. A/iV/j, which 
was iifj^ued in the King's Bench, Mi- 
cliueluius, 50th G. 3. upon a special 
Ciise, and is now ordered to bv iw^ 
argued on a special verdict. 
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and the banknipt are the same. Tlie cases of the Attorney 
General v. Senior (1), and Rex v. Fowler (2), are m 
point. 

Tlie Posteu to be delivered to the defeudants. 



(1) Tlmt was tn information, in the 
court of Exchequer, in 1739, by the 
Attorney Generalj (Sir Dud fey Ryder ^) 
against Seniorf a bankrupt, and his 
two assignees ; which set forth, that 
Senior, (being a maltster,) between 
June 1737, and the May before the 
filing the information, made malt for 
sale, for which a duty of sixpence a 
bushel ought to have been paid ; and 
that, in January 1737» & commission 
of bankruptcy issued against him ; 
that^ at the time of his bankruptcy, 
he was indebted in divers sums for 
duties on malt, and was possessed of. 
several quantities of malt, for which 
no duties had been paid ; that the 
assignees had disposed of that malt, 
part of which had been charged with 
tiie duty by the officer, and part not ; 
and that the duty for the same was 
still owing; that the assignees had 
been applied to for payment, and had 
neglected to pay, and refused to dis- 
cover the quantity they had possessed 
themselves of; aiid praying a disco- 
very of the quantity of malt the bank- 
rupt was possessed of at the time 
of the bankruptcy, and whether the 
same yas then chp-r^ed with the duty, 
an|) |)ow much madt came tp their 
hands for which no duty h^d been 
paid, and how much the duties 
amounted to, and that th^y might pay 
the same to the King's use. 

The bankru]pt, by his answer, ad- 
mitted, that at the time of his bank- 
ruptcy he was indebted for malt du- 
ties £93. and was then possessed of 
724 bushels of malt, which was sur- 
veyed and charged with the duty, but 
i>o part thereof paid. The assignees 
said, that an assigmn'ent was made to 
tbeip on the 24th of January; that 
they pos^sspd and sold 724. bushels 
of malt, the duty on which amounted 



to ^18. 12^.; that they had no no- 
tice of the debt due to the Crown, 
until after tluy had sold the malt; 
that, afterwards, they had notice, but 
refused to pay, not thinking them- 
selves liable; that, by the bank- 
ruptcy and assignment, they were ad- 
vised the property of the plaintifl's 
effects was divested from him, and 
legally vested in them, without notice 
of the King's debt, and before any 
step was taken on his behalf to affect 
the property, or render the bankrupt's 
effects liable to the demands of the 
Crown. 

The Attorney General replied ; and, 
on hearing him, and the Solicitor Ge- 
neral^ for the Crowji, and Mr. Booths 
and Mr. Wilbrahamy for the defend- 
ant, it was referred to the Deputy 
Remembrancer, to examine, and re- 
port to the court, wha quantity of 
malt had come to the hands of the 
assignees which belonged to jthe bank- 
rupt, and to take an account of (he 
value thereof, and like\nse of what 
money was in arrcar from, aiKl due 
and unpaid to his Majesty by, the 
bankrupt, for the duties on the said 
malt; or on any other, and what, 
quantity of malt made by him at the 
time when the assir^nees took posses- 
sion of the malt belonging to him — 
all just allowances to be made-«i-thc 
cause to continue in the paper till the 
report. 

On this order the assignees submit- 
ted, and paid the duty, and no farther 
proceedings were had. 

(2) The case of Rex v. Fowler came 
on in 177i^. On the 19th of il/«y, 
1778» a commission of bankrupt issued 
against Fovhr, who was that day 
found a bankrupl, and a provisional 
assignment executed to the messt^nger. 
On the 20th of May an extent issued 

against 
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against him, upon an inquisition 
taken that morning, for above ^2300 
due for malt duties, directed to the 
sheriff of Suffolk j who, by virtue 
thereof, entered on the bankrupt's 
premises, and seized upwards of the 
value of .£3300. Th6 assignees ap- 
plied to the solicitor of the Exchequer, 
and to the sheriff to withdraw the ex* 
tent, and deliver up the malt. This 
not being done, they presented a me- 
morial to the commissioners, re- 
questing that the money 
[ 417 ] arising from the sale of 
the malt might be paid 
over to them, the malt having been 
tcAd by the sheriff under a writ of 
Vtnditiimi exponas, which had issued 
on the return of the extent. Upon this 
a rule was made by the court of Ex* 
chequer, on the motion of Mr. Kcnyon^ 
that the Attorney General should shew 
cause, why the assignees should not 
be at liberty to enter their claim of 
property to the malt, notwithstanding 
the time for so doing was expired ; 
and to plead to the writ of extent ; the 
money in the mean time to remain in 
the sheriff's hands. 

The Attorney Genera! did not mean 
to shew cause ; so that the assignees 
would have pleaded, and the matter 
have come before a jury ; but none 
of the fac(^ being disputed, it was 
agreed, that the Attorney Genetuil 
should bring on the question on the 
validity of the extent, in the form of 
shewing cause. 

The counsel for the assignees relied 
on the eflect of the assignment under 
the commission of bankruptcy, and 
the change of property. They ad ip it- 
ted, that they were liable for the du- 
ties on the malt of which they pos« 
scsscd themselves ; but, as to the other 
duties in arrear, they contended they 
were not liable. They rejied also on 
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the difference in the 
words of 15 Car, 2. c. 
11. § 13. with respect 
to the excise on beer, 
by which it is enacted, 
•* That all and every 
'^the brewing utensiisj 
'' hands soever they shall come, and by 
** what conveyance or title they shall 
" be claimed, SfC.'' and those of 13 
IVil. 3. c. 3. § 18. (the first statute im« 
posing a duty on malt,) which wcrt 
not, they saidyOf so extensive an import* 
For the Crown, the case of Rex y. 
Senior f and several other detcrminationt- 
of the same sort, were cited : And ""^ 
The court determined, that the ^x** 
tent was legal ; and that th^ mt^lt ii^ 
the hands of the assignees was liable to 
all the duties in arrear; and the rule 
was discharged. 

The 18th section of 13 Wit. 3. c, 5. 
(the provisions of which act have been 
renewed annually since 1 Anne, st, ?• 
c. 3.) is as follows: ** All malt in the 
^' custody of any maker of malt, shall 
** be liable and subject to, and are 
" hereby made chargeable with, all 
** and singular the debts and duties of 
malt in arrear, and owing by any 
person or persons for any malt made 
by such maltster, or within his mali- 
" house; and shall also be subject to 
*' all penalties and forfeitures incurred 
*' by such person or persons so using 
*' such malthousc, tor any oflence 
** against the laws n^lating to th<|r du* 
'* ties on malt; and it shall be lawful 
** in all cases to levy debts and penal- 
*' ties, and use such proceedings against 
'^ such malt as it may be lawful to do 
*' in case the debtor or offender were 
^' the true and real owner of the same 
*• mult.'*— The 17th section is in the 
same words, mutatis mutandis^ with 
the v.7th section of 8 Anne^ c. 9. 
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TuewJay, SOth 
M«y. 

A pafty having 
a mortgage and 
also a bond, as a 
•ttority for the 
same debt, may 
brini; an action 
on tlie bond, and 
armt tlie de- 
fendanty pend- 
104 a fuit in 
ec|uitv for a 
furecuMure. 
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BuRNELL agamjl Martin. 

Ti/f OTION, by G. Wilson, for a rule to shew cause, why 
^^ tlie defendant tJiould not be discharged out of custody 
on filhig common bail, upon an afliduvit, stating, .That, hav- 
ing borrowed ^oOO of the plaintiff, he had given him by way 
of security, a mortgage of a term for forty-five years of an 
estate let atc£40 a year, and also a bond ; that, the interest 
being in arrear, the plaintiff had filed a bill of foreclosure, 
bad soon after got into possession of the estate, and had 
served the defendant with a subpana to liear judgment as on 
the 29th of Maif ; after which service he had arretted him in 
an action on the bond in this court ; and that tlie mortgaged 
premises were an ample security for the debt. Lord Mans- 
field said, the motion could not be complied with, for that 
it had been settled over and over again, that a person, in such 
a case, is at liberty to pursue all his remedies at once ; and 
the rule was refused. 



Wednesday, Tlic KiNG agamst thc Inhabitants ot Iramp- 

31.1 May. ^ ^ 

TON on Severn. 



A certificated 
person having 
returned to the 
certifying pa* 
ri&h, and re- 
mained there 18 
years, a son who 
was born to him 
Uicrc, (turing 
that tin^e, i)eing 
hired and wrv* 
ing a year in tlic 
parish certified 
to, g%ins a set- 
tlement by such 
hiring au4 
service. 



nnWO justices removed tlie wife and child of Samuel Minetf, 
•*■ (he havmg left them,) from Frampton to Trethente. On 
an appeal to the quarter-sessions for Gloucestershire, the order 
of removal was quashed, by an order now removed into this 
court, which stated as follows : — In the year 173 1, tlie parish 
of Tret kerf le granted a ccrtilicate to the parish of Frampton 
on Severn^ acknowledging Job Minett, and u4tin his wife, 
to be settled in 1 ret heme, under which ccrtilicate they lived 
hi Frampton till tlie latter end df 1753, or the beginning of 
1754, when they voluntarily returned to Dclherney and had 
after\vards a son, named Samuel, born there. Job Minett, the 
fatlier, continued to live in Trciherne, for 17 or 18 years ; 

when. 



[f] This case ha: been confirmed 
by two sub!»cquent decisions, R, v, 
Kt-wington^ 1 T. R. 354, and R. v. 
Saint MichaeVs, Coxctitrii, 5 T. R. 
32ff. In which the principle is de- 
clared to be, that a quitting of the 



certificated parish by the pauper, 
widiout intention of returning, shall 
amount to an nbandonmopt ; and that, 
although (ab in thc latter case) he docs 
in fact afterwards return. 
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MbeOy havii^ a rclatiou in Frampton deady he went by him- ITgO 
self, (his wife being dead,) to possess himself of the etfecto, v^^^ 
and remained there about six moudis, when being taken ill. The Kik« 
he was, by tlie parish of Tretherne, recommended to G/oU" at^ainst 
cester Infirmary, and there died. But before he went to FaAMrTON* 
Frampton, to take possession of his relation's effects, Samuel^ 
the son, was hired for a year to Robert Firry , in Frampton, 
aiKl lived witli hiui for two or three years. On going out of 
Virrifs service, he was hired again in Framptouy to Richard 
C/utterbuck, and lived with him for twa or three years, and 
till after his father died. Tlie son afterwards married, and 
had a child, and his wife and child were the paupers who were 
removed by the two justices. 

Dumting had begun to shew cause why the order of ses* 
mns should not be quashed, and cited Rex v. Sozcerbi/ (a), 
and Rex v. Taunton St. Mary Magdalen (b), but Lord 
Mansfield directed the counsel on die odier side to 
f on. 

Hozrortk, and Cfufford, in support of the order of removal, 
observed, that, in the case of Rex v. Taunton, the circum- [. 419 ] 
stances were very particular. The extraordinary length of 
time during which the certificate had slept, was considered as 
a waver of it : but they seemed to doubt the law of that case. 
It had been setded, they said^ in later cases, (as in 2?er v. 
Spot land (c)y) that a voluntary removal of a certiticated person ' 
from the parish to which he has been certified, will not vacate 
the certificate ; and this without any re<^ard to any interval or 
length of time. If a pauper can, by length of time, desert 
and annul a certificate, how is the line of limitation to be 
drawn : If a month*s absence from the parish will not d(\ will 
a year, or 10 years, or 18 years ? By analogy to the statute of 
lunitations, £0 years, at least, ought to be rcq^uired. Here, 
die certifying parish did not look upon the certificate as at an 
end ; for -they recommended the father to the Gloucester In- 
firmary, considering him still as their parishioner. 

Lord Mansfield, — ^"ITie exact circumstances of this case 
have not occurred before, though the principle of desertion, 
by long disuse, is to be found in that of Taunton, But, here, 
there was no faith given by the parish of Frampton to the cer* 
tificate, as to Samuel, whom they never heard of till he came 
there as an emancipated person, llie case seems to be niucli 
strons^er than that of Taunton. 

WiLLEs, aiid AsnuuRSTy Justices, of Uie same opinion. 

BULLEK, 



CaJ H. 24 Geo. 2. Burr. Scttl. Ca. fcj 11. 5 G. 3. Burr. Scttl. Ca. No. 
No. 130. 170. 

(bj T. 29 4' 30 Geo. 2, lb. No. 129- 




The King 
against 



CASES IN TRINITY TERM 

BuLtEVy Justice, — I am of the same opinion. There 
are no reasons stated for the judgment in Kex v. Spotland, 
and it does not appear^ either that the court meant to con- 
tradict, or that the decision did contradict, the case of Rex Y* 
Taunton. 

The order of sesnons con&rmed. 



Wednesday^ 
3Ut M»y. < 

The court will 
not grant z Ao- 
ktoMnrpumd 
tettijkttndum to 
bring vp a pri* 
ffoaor or war.— > 
If a party nefnie 
to consent to the 
examination of a 
^tnets to an es- 
sential fMt by 
commissiun» 
where his pre* 
fcnee cannot be 
obtained, or to 
)i4imt the fact, 
• the court will 
«(pcbt the other 
party, by putting 
Off die trial. 

•[420] 



FuRLY against Newnham. 

T N last HilaryTewa, Baldwin had moved for a writ of habeas 
^ corpus ad testificandum, to bring up zn American, who 
was a prisoner in the Mill prison at Plymouth, to give evi- 
dence on the part of the plaintiff, in an insurance cause, he 
being die only witness in England^ who could prove the cap- 
ture. The court thought there could be no habeas corpus to 
bring up a prisoner of war ; and the Solicitor General men* 
tioned a case where Aston»* Justice, had delivered an opi- 
nion to that effect. Lord Mansfield saidy the presence of 
witnesses under like circumstancesi was generally obtained by 
an order from the secretaiy of stat^. But it seems application 
had been made for such an order in this case, without success* 
ijkfterwards, (in this term,) a rule was granted, to shew cause^ 
why the defendant should not consent, either to admit the fact 
of the capture, or that the prisoner should be examined on in- 
tMTOgatories. If this <;onseut should be refused, the court 
said they would put off the trial, from time to time, to give 
theplaintiff an opportunity of filing a bill in eqiuty. 

This day, the first part of the rule was made absolute, the 
plaintiff agreeing to produce all tiie letters he had received 
concerning the matter in litigation. 



We^nciday, 
3] St May. 

Ifa rule be ob- 
tained aj^aititt 
the sheriff to re- 
turn a urrit^ ser- 
vice on the ua- 
der-shcTiff's 
ai^ent in tovn, 
15 not sofi&cieal. 



The King against Coles. 



A N attachment had issued against Coles, 
-"^ Southampton, for not retumii^ a writ. 



late sheriff of 
mpton, for not retumii^ a writ. Afterwards^ 
Conrper obtained a rule to shew cause, why the attachment 
should not be be superseded, on the ground that the rule to 
return the writ had only been served on the under-sheriff's 
agent in town. 

Runnington now shewed cause, and stated, that it was the 
constant practice to serve rules directed to the sheriff of Lon^ 
don, Middlesex, and Surry, only on the agents. 

This 



IN THE TWENTIETH YEAR OF GEORGE III. 

This was admitted on the other side, but the practice was 
said to be founded on this, that the offices of the agents for 
the nnder-sheriffs of those counties, are^ in truth, coi^sidered 
as the offices of the under-sheriffs themselves ; but, if the rule 
were served on the agent, any where but at the office, the 
service would be bad even in the cases of London^ Middlesex^ 
and Surry, Besides, as six days were only given, after the 
service of the rule, to return tlie writ, it would be impossible 
to obey it in distant counties^ if service on the agent were suf* 
ficieot. 

The rule made absolute. 



420* 



1780. 



The KiKe 
against 
Coles. 



The King against Townshend, and 

Another. 



Tbunday, 
1st June. 



TPHE parish of Kingshy, m Staffordshire, consisU of two JuS^gS^t;^''' 
^ districts^ or tox^nships, viz. King^ley and Wiston. An dittncu, which 
indictmeut had been preferred against tliepamA. for not re- V^-^?!^^^' 
pairing the highway runnmg uirouph it, to which there was a be convicted tor 
plea of not gmlty ; [f] and the parish hafl been convicted, and ro^JJITone^of'^ 
a fine imposed, llib fine was levied upon one Morris, an the districts, tiie 
inhabitant of the township of IViston ; but it was now sworn, ^^ di$triet 
on die part of the inhabitants of that township, that they had of Ihe^indict- ^ 
no notice of the indictment, the defence being made only by "»^j**» ^^ ^^^ 
the odier district ; and that the part of the road which was out Ts betng^ubTtaa* 
of repair, hiy entirely in that other district. These facts were *'»**y *^« coo- 
contradicted, (though not very direcdy,) by the affidavits on one dut?kjt*,'lnd 
the other side. Morris having applied to the justices in their '^^^^^ Ane be 
special sessions, under the provision for that purpose, in the hablu °t"of?ii'e' 
late general highway act^aj, a warrant was there made for a other, wiii grant 
rate, (to reimburse him,) on the inhabitants of the township JI,5J7or'r^To 
of Kingsky, which rate having been made and confirmed by be levied on the 



two 



faj 13 Geo. 3. c. 7S. § 47. 



di»trict botind to 
repair tlie in- 
dicted part of the 
road. 



sr 



[f] UTion it is known that roads 
are repairable separately by ditferent 
di:$tricts, it is a fraud in those who 
undertake, on behalf of .the district 
liable, the defence of an indictment 
against the parish, not to put in a 
special plea to that effect ; although 
the parish may have notice of the ex- 
istence of the indictment : Per Lord 



EUenborough, in R. v. Justices of Lan^ 
cashire^ 12 Busf. :J()(). where the form 
of such special plea is given. And it is 
decided, that, at all events, the court 
will not interfere by ntandamus to 
make any rate for reimbursement un- 
der 13 G. 3. after the lapse of eight 
years from the levy. 
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1780. two justices, and tlie court of King's Bench having bffn 

■^^,-1 , ^^ moved for a mandamus to the surveyor of tiiat towaship to 

The King collect and levy it on the inhabitants thereof^ a rule to shew 

against cause was granted, \ihich was argued this day, by Bearcrofi, 

TowKSHSKD and Coztper, against the rule, and Dumung, in support 

of it. 

It appeared, from the nffidaviis on the part of IViston 
township, that tlie inliabitaiits of each of the two districts are 
bound; by prescription, to repair only such part of die high- 
way as is situated in their respective districts. 

Against tlie rule for a mandamuSy it was argued, that, as 
the indictment and conviction were of the ts:hole parish^ 
the rate was void, for that the justices were only autho- 
rised by the act to direct a rate to be made on tlie parish, 
township or placCy presented or indicted, if the township of 
IViston was uititled to the exemption tliey now claimed, they 
ought to have appeared, and pleaded specially to the iudict-s 
ment. 

Lord Mansfield absent. 

WiLLES, and Ashhurst, JusticeSy were of opinion, 
that they were not 40 tied down by the wording of the 
[ 422 ] statute f 6^, but that they might construe it agreeably to 
the justice of the case in the present instance. Tliat the 
words would admit of sucli construction. That, as it was 
sworn directly on the part of IViston township, (and not 
expressly denied on tlie other side,) that they had no notice 
of the indictment, and that the inhabitants of Kingstey town- 
ship alone had taken the defence upon diem, it ought to be 
considered as being substantially an indictment merely against 
Kifigsley. 

Duller, Justice, concurred; but thought the mandamus 
must be a special writ, suggesting that the part of the high- 
way, which was the subject of the indictment, lay wholly 
in Kingstey township, and that the two townships were sepa- 
rately bound to repair tlieir respective parts of tlie highway, in 
order to give the inhabitants of Kings/ey an opportunity to 
traverse, by the return, either of those facts. 

To this the two other judges assented. 

'Vha rule made absolute. 

(bj § 45 4- 47. 
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Read against Willan. I'^tl!''^. 

TSflebitaius assumpsit, for hay, straw, and stable-room, 5**'^"3*'JJP'*^' 
-* found for horses belonging to the defendant. The cause arunery^arlTbii- 
was tried at the last Lent assizes for the county of Ketit, before letaWc under the 
AsHiiunsT, Justice f when a verdict was found for the plain- "hrthcr*?ey 
tift*, uitli j£l7. 2s. damages, subject to the opinion of the belong to the 
court on a case which stated ; fJ^SSfoVtTe 

That it appeared, upon the trial, that the plaintiff was «eryice Uy coa« 
20 iniikeej>er at Rochester; that the defendant was a con- ^'^^ 
incior with the Board of Ordnance, for supplying horses 
for the royal train of artillery, under a contract then siib^ 
sntfog Mfith the Board for that purpose ; that two contracts 
were given in evidence; thai, on the 10th of November^ 
1778, five horscH, the property of the defendant, andf 
marked with the initials of his name, and with die initials 
of the King's name, and the crown^ on the left flank, were 
billeted on the plaintiff, at his inn at Rochester, upon their 
return from the service of drawii^ the artillery and ammuni- 
tion for part of the army at Coxheath camp, under a route 
received from the commander in chief at Coxheath ; which 
was produced in evidence ; that the horses continued under 
die dame billets till the 6th of Juney when they were attached [ 4^3 ] 
to another regiment on actual service. It further appeared in 
evidence for the defendant, that, in the >earai 1745, 1746^ 
and 1747, when die artillery marched with die army hito 
Scotland during the rebellion, the horses drawing the artil* 
lery were uniformly billeted in the same manner as die dra- 
goon horses, and other horses of the army ; and that, in die 
year 1766, the horses dra>ving artillery and ammunition wag- 
gons, though not in company with troops, were billeted like 
other horses of the cMrmy under the mutiny act. No evidence 
was given on the part of the plaintiff to contradict the dcr' 
fendant*s evidence. — ^The question stated for the opinion of 
the court was, Whether die defendant, under die above cii*- 
cumstances, lUd a fight to billet the horses upon the plaintiff,, 
in the same manner, and at the same rate, 'as the horses be- 
loogiog to the light horse and dragoons are billeted under die 
mutiny act (a). If die <;Qurt should be of opinion, that the 
defendant had not that right, then the plabtiif to be at liberty 
to ent^ up judgment on his verdict for the <£ 1 7. ^. and costs ; 
but if die court should be of opinion, that he had a right, 

diet 

(a) 19 6<ro. 3. c. l6. 



443 CASES IN TRINITY TERM 

1 780« ^'^^ ^^ verdict and judgment to be entered for <£l. 6s. 9^* 

\^^^^^^ and costs. 
Read Th© case was this day argued, by B. Hunter, for the 

against plaintiff; and ErsAiVie, for the defendant. 
WxLLAH. Hunter divided his argument into four heads of objec- 
tion; contending, l.TIiatthe mutiny act, being in deroga- 
tion of the common rights of the subject, ought not to be ex- 
tended by construction beyond the strict letter ; and that no 
billeting of any sort is l^al, without it is expressly authorized 
by act of parliament ; as was manifest from the petition of 
rights Ca;, the sUtute of 31 Car. 2. c. 1. § 54. that of 3Q 
Geo. % c. 2. which was necessary, in order to authorize the 
billeting of the Hessian troops, who were broucht over for 
the defence of this country in the last war^ and the 80th sec- 
tion of the very act on which the present action arose (b) ; 
which contains a similar prorision relative to American troops 
iu the service of thi3 country, and sent over here. 2. That 
artillery horses^ore not within the reason and spirit of the act, 
•as dragooon horses are; for that, as to the latter, they could 
not be separated from the soldiers, without great inconve- 
nience and confusion. 3. That the defendant's horses were 

[ 424 ] not on a march, but in winter quarters; and^ if tlie act 
could be extended to artillery horses when on actual service, 
it could not apply to horses not in actual employment 
4. That, supposmg the Board of Ordnance to have the power 
of billeting in such cases, that power could not be extended 
to a contractor, like die defendant ; for the BoanI, it might 
be supposed, would exercise such an authority without fraud 
or abuse, to which a private contractor would have many 
temptations. 

ErskinCf on the other side, contended, that the real ques* 
tion before the court was, m hether horses drawing the artil- 
lery are widiin die true meaning of tlie provisions iu the 
mutiny act ; and that the circumstance of tlicir being fur- 
nished by contract did not vary the case. By die common 
- law, he said, soldiers were billeted in tlie most oppressive 
manner, without any restriction as to the time, die number, 
or subsistence; but this mischief was remedied by the peti- 
tion of right, and the subsequent acts relative to this subject. 
Can it be argued, that there is no authority to billet horses ? 
The reasonhig on the part of the plahitiif might be employed 
\ in support of tliat propositioti ; for, in the enacting part of 
the statute, concerning billeting, there is no notice taken of 
horses of any sort, llie only words are, ^' the officers aud 

soldiers 



(a) 3 Car. 1. c. 1. § 6. (A) In the mutiny act of 20 Geo, 3, 

c 12. it is § 79. 
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wMSfot in hij Majesty's service CaJ." But the billeting die 1 780. 

korse^, vm considmd by the Legislature as a consequence ; 

and accordingly, "hy a subsequent clause^ after reciting, that 

great incooycniencies have arisen, and may arise, in such 

phcea where horses or dragoons are or may be qtuirtered, 

fay the billeting of the men and their horses at different 

houses, contrary to the true intent and meaning of the act, 

it is enacted, '< Tluit, in all places where horse or dragoons 

" shall >bb quartered, the men and their horses shall be 

* biileied in one and die same house, 4rc. (b).^^ So, in 

tfa^ daose regidating the rate of subsistience, there is a par« 

tieular provision, filing the allowance for eadi hone(c). 

There can be no doubt, therefore, that dragoon horses may 

he UDeted ; and, by the 78th section (d), it is expressly d^ 

daoted, ^ That the oflkers and persons employed in the 

^ srierrl trains of artillery, diail be, at all times, and in all 

" tespects, within die intent and meaning of every part of 

" die 9Ct(€)y^ the drivers dierefore are clearly billetable; 

sod how atrai^ an interpretation would it be, to hold that 

tkmf are, and that their horses are not ! It is said, that this 

stuate oii^t not to be extended beyond the strict letter ; 

hot this, hke all other statutes, must, while m force, receive 

a cooatmction consonant to the true intent and meaning of 

the Legislature ; and, as to the present question, the practice 

in the year 1745, as found by the case, is clearly explanatory 

of the intention. Frequent instances cannot be expected. 

Artilleiy are not wanted, unless in eases of rebellion, or inva- 

'aion, and indeed die section last mentioned relative to th^ 

trains of artillery was not introduced till the year 1740, or* 

1741 ; for it is not found in die mutiny act of 1739* As 

to die contract, it is a great public benefit, since it enables 

•die Board of Ordnance to save the expence of maintaining 

horses unless when they are actually wanted. By the present 

contract, which was given in evidence, and is referred to by 

the case, die defendimt is bound to keep and maintain his 

herses at his own expence, and to keep tbem in readiness 

liU called out, (the ordnance giving ten day notice); but, 

when they are mustered, they are to be paid for at the same 

rate with dragoon horses. It is said, that the defendant*a 

horses were in winter quarters. That b immaterial. The 

question 



(a) \9Geo. 5. c. 16. § 26. p. 369, 
Same § of 20 Geo. 3. c. 12. and § 22 
of 4 Geo, 3. {. 3. which is the mu- 
tiny act, printed in Rvffhcad'^ Sta^ 
tutcs. 

{b) 19 Geo. 3. c. l6. § 31. pa. 373. 
40Gto.3. c. 12. i31. 



(€) \9 Geo. 3. c. 16. § 37. p. 376. 
20 Geo, 3. c. 12. § 37. 4 Geo, 3. c. 3. 
§33. ' 

(cf) pa. 401. 

(c) 20 Geo, 3. c. 12. § 77. 4 Geo. 3. 
c. 3. § 73. 
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I 

] 780* <|uestion is, whether they were mustered^ and in actual ser- 

v^\/'^/ vice, of which there can be no doubt; for it is stated, 

Hgad diatthey were under a route from the commander in chief; 

a!;ainst ^^^9 hy the contract, they are to continue in service for 

WiLLA^. fifty days certain, and until a written notice Aom the 

ordnance. * 

Hauler, in reply, insisted, that, in the subsistence clause, 
all biiietable horses were meant to be specially enumerated, 
and artillery horses are not mentioned. He observed, that, in 
1745, the aitillcry horses were billeted only during the march 
and actual employment of the artillery, and that it could not 
be necessary tliat horses should be kept at the expence of the 
subject from November till Jwie, iu order to be employed in 
Jwie. 

Lord Mansfield, — The facts of this case only give 
room for the question, whether artillery Horses are entitled 
to be billeted ; and. 1 think the afiirmative has been argued 
on unanswerable grounds, llie dragoon horses are not men- 
tioned, expressly, in the enacting part, but the horses and 
[ 426 ] men are considered as inseparable. It is no wonder that there 
was not, at first, any provision about the a^illery, because it 
is so seldom wanted. But the clause introduced in 1740 is 
decisive. It mentions particularly the payment of quarters, 
which must extend to the horses as well as the men employed. 
The reason certainly extends to them. Horses are more ne« 
cessary for artillery than for dragoons, because the artillery 
caimot possibly be made use of witliout them. The circum- 
stance of dieir being hired under a contract does not alter tlie 
•question. 

WiLLES, Justice, — ^Under the distinction that these horses 
were nmstered, and to be considered as in actual service, 
(which I think, upon tiie case stated, tliey were,) 1 am of opi- 
nion they were biiietable. Odierwise 1 should think they were 
not. 
. AsHHURST, Justice, of the same opinion. 

BuLLER, J usticdy-^-^i am of die same opinion. I think 
the 7Bth action has the same o|)eration as if artillery 
horses had been mentioned in all the fonner parts of the 
act. 

The verdict to be entered for Xi* Qs. 9d. only. 
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1780. 

The King againji Cozens and Another. ISXtU' 

'T^HE right of electing members to serve iii parliament for When a justice 

^ the borough of Dorchester, in Dorsetshire^ according to from^ndt^roJ 

the last resolution of the House of Commons (a), *' Is in corrupt motives, 

" the inhabitants of the said borough paying to church and pjf„uh him'by 

'^ poor, in respect of their personal estates; and in such inr'onnation.-^lf 

•* persons as pay to the church aud poor in respect of their tut'^r^iit^for 

" real estates within die said borough." It is a pretty general his tenant, the 

practice in the western pvts of Emland. iot, the owners to 1^11**f ? "^"Jf . 

^ . »r , o . ' - - receive it, ana ft 

pay \be poor-rate mstead of the occumersy who are the persons warrant ou^^ht 
ratoMc under the statute of Elizabeth (ft). On a petition, "«* to be granted 

... - J , . i-L^L .'to dwlrain upon 

cofspiaiiuug of an undue election of members to serve m the unanu 

ptrliainent for Dorchester, which came pn to be tried before 

a select committee, appointed under the staitute of 10 Geo. 3. 

c. 16. on the 22d of February, 1775, it was contended, by 

the counsel for one of the parties, that ^^ suchpersom as pajf^ 

in the words of the last resolution, ought to be construed to ' 

mean such persons as by law were bound to pay, and that 

the landlord ought to be considered as the mere agent of the 

occupier, and as paying for him, so as to confine the right of 

^0^000% to occw^ers. The committee, however, determined, [ 427 ] 

upon evidence of the usage, both before, and since, the date 

of the resolution, '' That such persons as pay in respect of 

" their real estates, though not tnhabitants or occupiers, have 

^ a rig^t to vote m that borough (c)." 

In consequence of this determination, there was, previous 
to the last general election, a great struggle in the borough, 
whether the poor-rate should be, in fact, received from the 
landlords, or the occupiers. The occupier of a particular 
house having been rated by name, he was summoned by the 
defendants, who were two justices of the peace for Dorches- 
ter, to shew cause why he should not pay the rat«. On the 
day for shewii^ cause, the overseers of the poor attended, 
and also a person who was the grandson of tlie owner of tlie 
house, and who, in the presence of the defendants, tendered 
the sum assessed to the overseers. Tlie defendants asked him 
arAo he tendered it for; to which he answered, he tendered it 
for his grandfather. They then asked him, ** Don't you 
** tender it for tha occupier f*' To this he answered, ** No ; 

" I tender » 

CaJ 18th Majf, 1720, Journals, vol. C^J 43 Eliz. c. 2. § 1. 
XIX. p. 363. col. 2. Vide 2 Geo. 2. c. fcj Cases of Contr. Ekci. vol. 1. 
24.4 4. p. 358. 

Vol. II. C 
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1 7 80. ^ ' tender it for my grandfiather /' The defendants then asked 

^ * the overseers, if they would take the money ? which they re- 
•The Kiyo ^^^^^ ^^ ^^' *^^ thereupon the defendants immediately 

astiinst gr^uited a warrant (d) to distrain for it on the goods of the 
Cozens* otcupier^ By the lease, the landlord had expreuly stipulated 
to pay die poor-rate. 

This was an application for an information against the de- 
fendantSi and^ by the affidavits on the part of the prosecution, 
it was sworn, Aat they had acted, (according to die belief of 
die prosecutor,) from corrupt and criminal motiveS| and to 
aerve election ' purposes. This was positively denied by the 
defendants, but their affidavit did not go on to statte their iea« 
sons for granting die warrant. 

The SoUciior Gmeraly Morris and itooA^e, shewed cause.— 
DttnnJu^ for the prosecution. 

Lord Mansfield,-— No justice of peace ought to suffer 
for ignorance, where die heart is right [^]. Chi the other 
hand, when magistrates ad from undue, corrupt, or indirect 
motives, they are alwi^ punished by th^ court. It is impos- 
sible for these defendants to excuse diemselves upon the 

[ ^2^ ] ground of ignorance. In manj parts of the kti^dom the 
landlord pays die poor-rate for his tenants ; and it is sworn, 
that the landlord in question had actually paid £8 rates before 
tfai^^jwitfaout any objection or difficulty being raised. What 
possible fi^ason could there be for raising one now, for the first 
time? The justices must have acted widi a view to make a 
point to serve die purpose of an election. 

The court proposed, that, upon the defendants' undertake 
iag to pay the whole costs out of pocket incurred by die 
application, the rule should be dischaiged, which v^as accord- 
ingly done. 

(dj i3 EHx. c. 2. 4 4. Rex v. Palmer, £. 1 Geo. 3. 2 Burf' 

t<l>] Even where he acts i//<ga//y. 11 62. 



I^J^L* Smith and Others against Dovers. 



InanacUonoB A CTION upou a bill of exchange for £S5. Myable 50 
^m"« tfTere "^ ^1^ ^^r date, against die acceptor— P/ea, That it had 



change, if there 
M a plea of an 
uturioas agree- 
menty and that 



,,-,, o , agreed, 

^'tT^n'yiSt onAhe Wtti of October, between one SofSDden and one llo- 
tbe bin was given binson, and the defendant, that Sowden and Robinson should 
^ ^SI^™? lend to die defendant £S0. and should forbear and give day 
inent, the plain- of payment thereof to the defendant from thence till the 20|h 
^ may trtvcne of December, and that for silch forbearance he should pay 
ag^cl^iand <£5.; that after, and in pursuance of diis agreement, on die 
oondiide#itha ^jj 25th of Oc^o6er, they advanced diei!80. and that, for 
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die tecoring that sum and the £5. it was afterwards, {tiz^ on 1 780. 
die Ist of November^ being the day of die date of the bill,) v^^v*^/ 
ibrdicr corrupdy, tfc. agreed between them, that Sorcden and Smith 
RobimMon should draw a bill for £S5. payable 50 days after against 
the date to the plaintifis; that, in fact, they did, after making Dovees. 
die last mentioiied agreement, and in pursuance thereof, and 
for the ptt rpoe w aforesaid, draw such bill, and that such bill 
so <hrawn was the Identical bill in the declaration mentioned ; 
ifaat the «£5. so agreed to be given, and so reserved and made 
pjaUe, exceeded the rate of £5. per cent, for one year con- 
trvy to the statute; by means of which premises, and by 
faice of the statute, the said bill was wholly void, and of no 
fofce or effect in die law. — Replication^ (after a general pro- 
iHtilioo that the plea was insufficient,) That the bUl was drawn 
\yy Sowfen and Koibinson^ and delivered to die plaintiflb, for a 
^Dod ad valuable consideration, without this, that it was cojr* 
nfdj, and against the form of the statute in such case made 
mt prowled, agreed by and between the said Sowden and 
ittmson, and the defendant, in manner and form as the de- [ 429 ] 
iendbiit Imd alledged, ** and this die plaintifis are ready to 
** verify, wheiefore, ^c." — Special demurrer ; For that, in- 
aanBch as the said traverse in the said replication contained 
denies ike wfacde substance sf the plea of the defendant, as 
to the said premises and undertakiu, no inducement to die 
sune was necessaiy; nevertheless tnie plaintiA have, by an 
w me c casaf y and superfluous inducement to such traverse, ren 
dered a conclusion of the said replication with a verification 
to the court necessary [1]; whereas the said replication, (had 
dw indeoement to the said traverse been omitted,) might and 
osght to have concluded to die country, and the said plaintifis 
haie dierdby calculated the said replication for the introduc- 
tion of an unnecessary and vexatious length of proceedings ; and 
also for dttit die inducement to the traverse, containing no new 
matter, is, in itself, immaterial, superfluous, and unnecessanr, 
and tends to prolixity in plying; and for that the said 
replication is in various other respects uncertain, insufficient, 
and informal. 
Mankall, for the defendant,««-Where matter is specially 

pleaded, 

[l] If die special traverse had, in 4.) and Robinson y.Ralejf, (1 Bur, 317.) 
tradi, denied the whole matter of the where this point came directly in 
plea, it might have concluded to the Ijuestion, on the pleadings to the 13th 
country, notwithstanding the intro- count of the declaration, and thecon- 
ductpry inducement, and the formal elusion tp the country, though special- 
words, *^ absque kocJ* The contrary, ly demurred t3, was held good. Vide 
indeed, is stated to have been said by tupru^ also, Boyce v. JVhitaker^ p. 95. 
the court in Bannham v. Matt hews ^ Note 10]. 
But vide Haywood v. Daoies (I Sdk. 
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1780. pl^ded, in the afiirmative on tlie one sidei and id the negative 
n^-^^ on the other, a special traverse is unnecessary and improper. 
Smith because there is a sufficient issue joined, without carrying the 
against plea any further. Here the matter of the plea is fiilly denied 
DovERs. in the replication, vi^hich, tlierefore, should have been without 
an inducement, and should have concluded to the country. 
But the plaintiff, by introducing an inducement, and a special 
traverse, has rendered it necessary to conclude his replicatioo 
to the court, and put the defendant under the necessity of re* 
joining. Tlie principle 1 contend for is established by the 
case of Huish v. Philips (a), and recognized and confirmed 
by that of Haman v. Truant (b)^ Baj/nham v. Matthews (c), 
will, perhaps, be cited on the other side, as an authority 
[ 430 ] against me; but, if properly considered, that case will be 
found only to decide, that, where there is an inducement and 
a special traverse, the conclusion must be to the court ; ifot 
that, in a case like the present, there ought to be such in- 
ducement and special traverse. On the contrary, the doctrine 
I am contending for is there expressly achnitted by the court. 
The recent case of Boyce v. tVhitaker{d), is also in* point in 
my favour. 

CorcpeTj for the plaintiffs, — tn the case of Haman v. 
Truant, the dilations in the inducement, and in the traverse, 
were exactly the same thing, in different words, both denying 
the whole substance of the plea. In Baynham v. Matthetvs, 
the express determination was, that, where the statute of 
usury is pleaded,^ and the plaintiff replies, that the security 
was given for a just jdebt, and traverses the corrupt agreement, 
a conclusion to the country is bad, and in Robinson v. Ro" 
ley(e), that case is cited, and Den nison, Justice, there men- 
tions both that aid another of Fen v. Alston (f), as having 
decided, that where the statute of usury is pleaded, the plain- 
tiff may, at his election, cither reply, diat the security was 
given upon another account, and specially traverse the corrupt 
agreement, or directly deny the corrupt agreement, and then 
conclude to the coimtry (g). 

Lord Mansfield, — ^This point is settled by the case of 
Baynham v. Matthews. 
WiLLES, and Ashhvrst, Justices, of the same opinion. 
BuLLER, Justice, — ^There is a distinction which nnis 
through all the cases. It is this : When the whole of the 
matter of the plea is denied in the replication, it must con- 
clude to the country; but when a particular fact alledged 
in the plea is selected and denied, then the replication must 

conclude 

(a) C. B. £.42 El Cro. EL 754. C^J H. 19 Geo. S. supra, 94, 

(bj B. R. M. 22 Car. 2. 1 Mod. (e) A.R. E. 30Geo.2. iBurr. 317- 

72. Cf) I Burr. 320. 

(c) B. JR. r. 4 GcQ. 2. 2 Str. 871. (g) I Burr. 321. 
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I 

^QDclade with an averment. Let us examine this replication j "j gQ 

hj that rule. This plea consists of two distinct allegations : ^ J 

1. That theie was a corrupt agreement : 2. That the bill was Smith 

given in consideration of that corrupt agreement. The re- aeainst 

piii^tion doiies only one of those facts, viz. That there was Dovirs. 

such a corrupt agreement. Therefore, according to the rule, 

the conclusion here was proper. If the point were new, 

mncb m^ht be istid on the otiier side, but the principle 

is settled and the case of Baynham v. Matthezrs is directly 

B pointy and has been confirmed by many subsequent deci- [ 431 ] 

siotts; particularly by Clark v. Glass (i)^ cited in Robinson v. 

Rainf, and Sandfordv. Rogers, in the Common Pleas (^k). 

In the case of Boyce v. fVhitaker, the whole plea was denied, 

ri^* that the bond was given for ease and favour. 

Judgment for the (daintiffs [f 100]. 

f'O B. R. T. 28 4- 29 Geo. 2. 1 Geo, 3. Bush v. Leake, B. R. T. 23 
A^. 319 [f]. Geo. 3. & Slater v. Carne, B. R. If. 

rkj H. S3 Geo, 2. 2 ff^ils, 113. 24 Geo, 3. <J> Hedges v. Sandon, B. 

[t lOOj Vide, as to the point in this R. E. 28 Geo. 3. 2 Term Rep, 439. 
case, Mulluier v. mikes, B.R,E,23. 



Hodges against Middleton and Another. Tu^«day, 6(h 

*-* June. 

THIS was a case sent by the Court of Chancery for the ^ ^^'^^ of a^u 
opimoD of this court, which stated : l^\ ^tuttinA. 

Thmt Frances Bladen, widow, devised as follows: — " I to a during lue, 
give to my kinswoman Mrs. Jnne Middleton, my house and ^Ihe dliidi^^ 
nnds at Arlborough Hatch, and all my real estate, in the or n. with re- 
pariA <rf Barking, daring her life, and at her deatli,' to her ^tl^.'^JithS? w 
children, upon condition that she or they constantly pay £20 estdie-taii \oB, 
a year for a clersvman to officiate in my chapel, Sfc, and on ?v*? »*!!* ^^^ 

_ /, - - ^•' ,. . , •lit* 1 lire ton. remain- 

failure of these conditions here mentioned, then 1 give tlie dcr in tail to the 
said house and lands to my own next heirs, to be enjoyed on ^^'^'^^'^o of £• 
the same conditions ; and, in case of failure of children of 
my nid kinawoman Mrs. Anne Miadieton, then 1 give the 
house and lauds aforesaid to her brother Mr. George Hodges, 
and his children^ on the same conditions; and, in case of 

fEiilure, 



[f] Seeanoteof this case in Serjeant as here laid down by Bvller, J. 
ffilliams* note to liayman v. Gerrard, with respect to the conclusion of re* 
1 Sound, p. 103. a, where some ex- plications. 



ceptions are stated to the jgonoral rule 

Vy 3 
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failure of his childreUy then I give the said house and lands to 
the sisters or sister of the said Anne Middleton and GearM 
Hodge$f to be equally divided between them, or their chu- 
dren that are living at that time." — ^^Fhat the testatrix died, 
leaving the said George Hodges her heir at law; that Anne 
Middleton entered upon the premises, and enjoyed them till 
her death; that she had issue living at the death of the testa* 
trix seven children, two by a former husband, the rest by her 
then husband John Lambert Middleton ; diat,in \7 49, John 
Lambert Middleton^ and Anne his wife, suffered a recovery, 
to the use of themselves for life, and to the children of Anne 
Middleton^ in such manner as they jointly, or the survivor of 
them, should appoint, and, in defevit of such appointment, 
to the children of Anne Middletonf by John Lambert Mid'* 
dleton^ except the eldest, and the heirs of the several bodies 
of the said children, share and share alike; that, in 1761, 
Anne Middleton died, and, in 1768, her husband, then Sir 
John Lambert Middleton^ died, without having made any 
appointment ; that Anne Middleton had issi^e living at her 
deathjsix children, (one of them by her first husband,) who 
entered on the premises on the death of Sir John Lambert 
Middleton, one of them being the eldest son excepted in the 
declaration of the uses of the recovery; that, in 1770, the six 
children suffered a recovery, to the use of themselves in fee, 
find diat three of them were since dead; that the bill was 
brought by Joseph Hodges, son and heir at law of George 
Hodges, to have his right to the freehold and inheritance of 
0ie said premises, subject to the life estates of the surviving 
children, declared, and for an injunction against waste. 

Upon the above devise, and fieK^ts, 'the order of the Lord 
Chancellor (a) directed, that the question should be, ^ What 
^ estate Anne Middleton took, and whether the children of 
^' the said Anne Middleton took any, and what estate in the 
f* premises in question, under the wUI of Frances Bladen, the 
*^ testatrix in the pleadings of the said cause named V 

Hii.L, Serjeant, for the plahitiff, contended, that Anne 
Middleton only took au estate for life, and that her children 
(being in esse at die death of the testatrix, vi^ich hi^pened 
only a year after the date of the will, and, therefore, probably 
in esse also at the date of the will,) took an estate for life by 
purchase in joint-tenancy. The words, '' all my real estatf^ 
*' in the parish of Barkings* were descriptive only of the 
local situation, not of the quantity of interest meant to be de- 
vised, it is laid down hy Lord Coke, in his Commentary 
upon Littleton^ that iJF B. have divers sons and daughters^ 
and A, give lands to B. and liberis^yis, the father and all the 
phildren take joipUy (b). So in Cook v. Cook (c), i\. is said, 

"That 



f0j Dated 11th February ^ lj%9. 
(bj Co. Littl. 9* fl. 



(c^ CmIc. P, 1706. 2 Ferp. 5469 
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^ That if there is a devise to J. 5. and his cfailcbn, if ha 1780. 
« hadi children, they take iMrith their father; but if he hath >^v^/ 
^ no diiM, it is an estate-tail/' And m fViUCs Case (d)^ tUs Hodobs 
&tiiiction is made, and it was there solemnly determined, after against 
acgument before all the judges, diat land being devised to A. Middlb* 
and his wife, and after their decease to their children, thqr ^^'* 

dien having issue a son and a daughter, A. and his wife had 
but an estate for life, with remainder to A&r children 
for life. Goodwin, v. Goodwin (e), m another case to the 
sane purpose. 

frj/jofi, for the defendants, — 1 . If Anne Middleton took an [ 453 ] 
estate-fail under the devise to her and her diildren ; or, 2. If 
the chSdren took a remainder in fee as purchasers, the plaintiff 
anst fitii in his claim. 1. It is admitted, that there are cases 
nhefe the word ** children" in a will, is a word of limitation, 
nd creates an estate-tail (a); and Lord Hale, in delivering 
hiiopiiuon in King v. Melliug r6)[<i^], 'seems to think it may 
ht ttomen callectivum, although there be children then in eue. > 
llioe is a case m 1 Ander$, 43. (H. 6. EHz.) where the de* 
to A. for the term of his life, and, after his 
y to the men children of his body ; and it was held, 
Ihat A. took an estate-tail. This seems to be the same 
case which is cited both in Moore^s and Lord Coke's re- 
port of Wild^M Case, from Bendlo^n Reports, 4 £/tz. Moon^B 
state of it is nearly the same with Andenona. Lord Coke 
does not mention tliat the words **for life** were used, which 
certainly make the decision stroi^er; and he must be incor- 
rect in saying, that ii was determined to be an estate-taiif 
iuame it dui mot apoear in the case, that there, were issue^ 
$nale at the time of Vu devise ; neither of the two other re- 
porters mention tblii cirmmstance ; and, if the determination 
Bad proceeded upon such a distinction, the fact would cer> 
tainly have been enquired into, and ascertained. The words 
of failure of children,'' in the present will, show, 

thai 



fdj B, R. H, 41 EUz. 6 Co, l6. b. there is no report of that case 

6.C. Moore 397* under the name of v.Mfiling), by Lord If o^ himself, or 

BkJknrdsom ¥. Yardley, Popkam and of his own argument, for though the 

Gawdjf thought it an estate-tail, cases there cited are often mentioned 

Moore^ loc, at. by judges, yet there is no certainty of 

(ej Ca»c. 3 Ja/y* 17^6. 3 Atk. the correctness of the report." Diet. 

J70. But the point of construction per Hardw. LethaUiier v. Tracey^ 

was not determined in that case. Cane. 1754. Ambl. !220. 223. and in 

(a) Vide H. 20 G. 3. Davie v. S. C. 3 Atk. 796. his Lordship says, 

Aesfai, supra^ p. 32 1 . " This case of King v. Meltings is very 

fb) B. jR. M. 24 Car. 2. 1 T^cntr. imperfect in Ventrisy especially as to 

SS5. 231. the cases said to have been cited by 

i^] *' It is a great misfortune Hale, 

C 4 
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that the testatrix had *' issue in general " in contemplation, 
which mig/u or might not fail ; for these words would have 
been absurd, if she had meant onljperson^ then existing, orde- 
scendaiits in the first degree, because they fnust fail, in a late 
case of Cookson, Lessee of Rous\. Rom (c)^ your Lordship, 
in delivering the opinion of the court, said, that, from the words 
" in case** being used, the court must hold, that the testator 
had some contingency in contemplation. From the conditiens 
imposed by the devise^ it must be inferred, that tlie word 
" children" was meant as expressive of the interest devised 
to jinne Middleton ; for if it had been the intention of the 
testatrix to give estates by purchase to her children, it is hardly 
possible that she should have made the non-performance of 
the oonditions Ay the mother^ operate without any faidt of 
theirs^ as a forfeiture of their interest. 

2. If Anne Middleton took only for life, I contend, that 
the children took an estate in fee. It cannot be denied, that 
" all my real estate" are words which in general in a will 
would carry the fee-simple. But it is said, 1. That the addi- 
tional expression of " in the parish of Barking^ makes die 
preceding words operate as descriptive of tlie local situation, 
and not of die quantity of interest meant to be devised. In 
answer to this, it is to be observed, that, in none of tiie cases 
where the word " i;«" has been used, has " all my estate," 
been held to be only descriptive of situation, although, where 
*^ at** has been the word, that construction has sometimes 
been adopted. Indeed in the case of Ibbetson v. Becknith {a) 
Lord Talbot denied this distinction, and decided, that, al- 
though the words there wertj " all my estate at N." a fee- 
simple passed; and Wilson v. Robinson, there cited, is to the 
same purpose (b), 2. It is said, that, if the words here used 
are descriptive of the place, not of die interest, zcith regard 
to the Jirst limitation^ wliich must be admitted on the present 
supposition, viz, that Anne Middleton only took an estate for 
life, they must operate in the same manner with regard to the 
subsequent limitation to the children. To this objection, the 
case just cited, of Ibbetson v. Beckwith^ furnishes a complete 
answer; for, there, the devise was of '' all my estate at rl, to 
** my. mother for her natural life, and to my nephew Thomas, 
*^ after her death," and it was held, that .the mother took an 
estate for life, and Thomas a remainder in fee. 

Hill, Serjeant, in reply, sud, he admitted that the words 
*' in case*' shewed that some contingency was in contempla- 
tion : but it was the contingency of there being no issue alive 
at the death of Anne Middleton. 

The 



{e) B.R.M. 17 Geo. S. 

(a) Cane. M. 1735. Ca, Temp. 



Talh. 157. 
(bj B. R. M. 25 Car. 2. 2 Lev. 91. 
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Tlie court did not deliver any opinion on this case from tiie 
bench. 

Hie certificate wbs in the following words : 
^' We are inclined to tliink^ that, uiider the will of Frances 
Btadeny the testatrix^ Anne Middleton^ took an estate- 
tail [f]; buty if she took an estate for life only, we are of 
opinion^ that her children would take an estate-tail ; and, 
in cither case^ the limitation to George Hodges, the heir^at 
law, was baured by recovery, and the plaintiff has no title. 

Mansfield, 

E. VVlLLES, 

l^HixJutie, 1780. \V. H. AsHHURST, 

F. BULLEK." 
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IN die night bet>veen Tuesday the 6th, and Wednesday the 
7th of JunCy Lord Mansfield's house in Bloomsbury- 
vfuarty was attacked by a party of the rioters, who, on the 
Friday and Tuesday y to the amount of many thousands, Iiad 
surrounded the avenues to the two Houses of Parliament, 
under pretence of attending Lord George Gordon^ when he 
presented the petition from the Protestant Association [ I ]• 

On 

[l] Lord Mansfield acted at that in the absence of the Lord Chaaccllor^ 
time as Speaker of the House of Lords, \vho was ill. 



[f] Tt was obviously not necessary 
to the decision of tlie court, that they 
should determine that Anne Middletou 
took a,n estate-tail ; and there seems, 
considerable reason for questioning 
that construction. For, if the chil- 
dren were in esse at the date of the 
will, (see the beginning of Serjeant 
Hilts argument) IVylde's case is ex- 
pressly in point, to shew that the mo- 
ther would take for life only. The 
present case, on this construction, is 
observed by Lord Alvanlky, C J. 
io the case of Scale v. Barter^ 2B. S; 
P. 485. to be a strong case ; and the 
variance between such a decision and 
tiie authority of fVylde'% case is men- 



tioned by the reporters, and confirmed 
by reference to Ginger v. White^ IVilLes 
353.: where the chief justice states 
If a devise be to A.j and after his 
decease^ to his children. A. has only 
an estate for life; because then 
the words plainly shew that the 
children were intended to take by 
way of remainder." And this po^^ 
sition seems to have been laid down 
generally, whether such devisee have 
children or not; as, indeed, it was 
necessary for the purpose of that de« 
cision, since it appears that the devi* 
see, in that case, who was held only te 
take for life, never had any issue* 
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On the Tuesday evening die jprison of Newgate had been 
thrown open^ all the combustible part reduced to ashes, and 
the felons let loose upon the puUic. It was after this attempt 
to destroy the means of securing the victims of criminal jus- 
tice, that the rioters assaulted the residence of tfie diief ma- 
gistrate <^ the first criminal court in the kingdom; nor were 
they dispersed till they had burnt all the furniture pictitfeSy, 
books^ manuscripts, deeds, and, in short, every thing which 
fire could consume in hia Lordship's house [i]; so that 
nothing remained but the walls; which were seen the next 
morning almost red hot, from the violence of the flames, 
presenting a melancholy and awful ruin to the eyes of the 
passengers. 

On Wednesday, the devastation became almost general 
throughout LiOndon The houses of many of the most re- 
spectable individuals had been previously attacked: That 
evening, the Fleei and Kint^s Bench prisons were set on fire; 
the Bank of England, the inns of Court, almost all the public 
buildings, were tnreatened with destruction : and an universal 
conflagration must have taken place if the King had not issued 

apnn 



[2] The amount of that part of 
liord Mansfibld's loss which might 
have been estimated, and was capable 
of a compensation in money, is known 
to have been very great. This he had 
a right to recover against the Hun- 
dred (a). Many others have taken 
that course (b) ; but his Lordship has 
thought it more consistent with the 
dignity of his character, not to resort 
to the indemnification provided by the 
legislature. His sentiments on the 
subject of a reparation from the state 
were communicated to the Board of 
Works, in a letter (c) written in con- 
•cequence of an application which they 
had made to him, (as one of the prin- 
cipal sufferers,) pursuant to directions 
•from the Treasury (cOi founded on a 
vote of the House of Commons (c), 
requesting him to state the nature and 
-amount of his loss. In that letter, 
after some introductory expressions of 
civility to the Surveyor General, to 



whom it was addressed, his Lordship 
says, '* Besides what is irrfparable, 
*' roy pecuniary loss is great. I ap- 
'* prehended no danger, and there* 
*' fore took no precaution. But how 
*' great soever that loss may be, I 
'' think it does not become mc to 
^ claim or expect reparation from the 
'* state. I have made, up my mind to 
** my misfortune as I ought : with this 
'^ (k)nsolation, that it came from those 
*' whose object manifestly was gene- 
'' ral confusion and destruction at 
'* home, in addition to a dangerous 
'' and complicated war abroad. If I 
'' should lay before you any account 
or computation of the pecuniary 
damage I have sustained; it might 
seem a claim or expectation of 
being indemniaed. Therefore you 
will have no further trouble upon 
this sub*ect from, 8fC, 

" Mansfizld." 
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(a) Under 1 Geo. 1. st. 2. c. 5. § S. 

(h) Vid^wfrap.69$' 

(e) Dated Kenwood^ 12 Avgust, 



17S0. 

(dj Dated 18 Jti/y, 1780. 
(ej 6Jji/y^l780. 
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a^ prodanuidon for the speedy and effectual interposiuon 
of the military power. Till then, the soldiery had scarcely 
dared to act offensively [3] ; the ordinary magistrates were^ 
for die most part, deterred, or prevented by various causes, 
firom gmng tbeir sanctioa to the employment of the troops ; 
aady in ma^ places, the men under arms, with their officers 
at their head, though drawn up in military order, did nothing 
more dian preserve a space between the incendiaries and the 
cfowd of spectators, so as to have the effect of enabling the 
former to demolish die houses and property of their fellow sub* 
jecti without interruption [4]. 

TVe courts of justice continued, on die Wednesday, to sit, 
m order to do the business of counte; but almost every wherv 
die, except in tVestminster Hall, the rioters seemed, that day, 
to have obtained a complete^masteiy, and a real anarchy per- 
laded all parts of the metropolis. The execution done by the 
Iroopa on the night between the Wednesday and Thursday^ 
(kxq^ v^7 few lives were sacrificed, produced a happy revo- 
htioa. The numerous bands of rioters had entirely vanished 
cm die Thursday afternoon; scarce a single badge of the 
Protestant Association, (which was a blue cockade, and 
whidi aU the rioters wore,) was to be seen ; and the total 
suppression of this insurrection, in its circumstances withoiit 
example in the history of Europe, waH as sudden as its rise. 
The encampment of large bodies of the army and milida in 
and near London for several months, prevented the renewal 
of die commotions there; and, although a scene of the same 
sort took place a few days afterwards at Bath, and was cooor- 
meiiced, or expected, in other parts of England, similar pr^ 
aiuticms entirdy extinguished, not only all danger, but all ap- 
prehension, in the «pace of a few weeks. 

On Thursday , the 8tb, and Friday, the 9th of June, th^ 
Courts only sat to hear motions* # 




HODOES 

against 

MiOPLS- 
TOK. 



[«r] 



[3] A proper precaution used in or- 
dinary cases fo prevent a rash interpo- 
sition, had been mistaken for a rule of 
law, xnz. that oo man oyght to resist 
lorce by force, without the express di- 
rection of a civil magistrate. 

[4] The mischief the rioters did, 
Uras from a penuasion, confirmed by 



example, that the troops did not dare 
to act. BrackUy Kenneiy the Lord 
Mayor of London^ was prosecuted by 
information, and, upon a full trial, 
convicted of a breach of duty, be- 
cause he had not ordered the troops to 
quell the rioters by force. 
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8»«urd»y, loth HoLMES, Lcsscc of Brown, against Bkowh. 

June , 

1 

The groandi for H^HIS was an application for a trial at bar. Kenyan, some 
l^r*a?e'irreat ^™^ before, had obtained a rule to diew cause, and Par^ 

value, probable tridge this day shewed for cauAe, (upon affidavits^) that the 
l^??*!!?** .?•"*" lessor of the plaintiff was in such indigent circumstances, as 

bable difficulUes, iii*^. i »i r t ' ' 

inthetiiai. not to be able to bear the expence, and that one of his wit« 
^"^^^ «<J"rt nesses was a woman of above 80 years of age, who might die 
ty^appiyingun'' before a trial at bar could be had. The value of the.pre- 
der the terms of tnises was Stated to be about £WOO a year ; and the ques- 
j7S7cosu,*and ^^^n, whether a codicil to a will by which they were devised 
payiDgAorcosu. was duly executed. Partridge cited Lord Sandwiches Case 

in Salkeld(a). 

Kenyoh, in support of the rule, said, that the grounds on 
which a trial at bar ought to be granted, were, the great 
value of the subject-matter of the litigation, the probable 
length of the enquiry, and the likelihood that difficulties 
might arise in the course of the trial [1}. He then endea- 
voured to shew, that these reasons co-operated in this case. 
Lord Mansfield absent. 

Tlie court were of opinion, that this was a case where it 
was fit, that a trial at bar should be granted ; but said, that, 
[ 438 ] as it was a favour asked by the defendant, they would lay 
him under the terms, that, if he succeeded, he should only 
lave nisi prius costs; but that, if the lessor of the plaint if}* 
were to succeed, he should have bar costs ; an^ that the old 
witness should be examined upon hiterrogatories, and her de- 
positions read, if she should die before the trial. It was also, 
(by consent,) tnade part of the rule, that the cause should be 
tried by a Middlesex jury, instead of one from Norfolk, 
where the premises were situated. 

. The rule made absolute. 

faj B,ILT. 11 JFiU. 3 4- T. 4 " articulis, qua magna indigent exam i- 

^nn, 2 Salk, 648. " ationcy capiantur coram Justiciariis 

[i] The. words of the statute of " Band.'' <a> Fide Rex v. Amcri^y 

Westminster 2. (13 Edw. 1 . c. 30.) are ; T. 26 Geo. ;^ I Term Rep. 363. 
** Seiinquisitiones dt grossis Sf pluribus 
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1780. 

Mason agaitist Skurrat. loSh'j!!^ 

\ CriON OD a policy of insurance ; verdict for the de- Where • new 
-^^ fendant; new trial granted; and a second verdict for the g^ilS'*^d 
defendant. The rule for a new trial had not been drawn up nothiag'wmt raid 
•* npoo payment of costs, nor had the costs been reserved.** j^i*™^ ^J 
On Sainrday, the ^7th of Mau, Cowper obtained a rule to of the fint^ ai- 
•hew cause why the defendant should not be allowed the costs ^^*^^ *i*!J!°** 
of the first trial. on the se- 

Dunning now shewed cause. *?*°? ^*^ ^ 

Lord Makspield absent. thecMUof the 

TWe court said, as nothing had been said about the costs of ^"^ 
The first trial in the rule, and they had not been reserved to 
aUde the event of the second verdict, the defendant was not 
(BCided to receive them. 

The rule discharged [f 101]. 

[t 101] 5. P. Schulbred v. Nutt, key v. Smitk^ B. R. M. 30 Oto. 3. % 
B. R. M. 23 Geo. 3. <3> And Han^ Term Rep. 507 [r]. 



Thellusson against Staples. mluae. 

TN this cause Cii^, two of the (i^aintiff's witnesses were fo- la uudr cotu, 
-*• reigners('6j, being the captain and first lieutenant of a |****""*^?^' 
ship, which was a French merchantman. They had been witnesses 
brought over to give evidence in the case of 2'helltiSsoNV. f^J^dbl^LH^' 
Fergusgon (c)y had returned to France, and were again the sSb^^^^ 
brought over for the trial of this cause. Upon the taxation cannot be ai* 
of the plaintiff's costs, the master allowed the expences of ^r .^q i 

faj Supra, p. 366. Note [9]. v. Fergusson, or Thelbttson v. Staples, 

fhj But only one of them was ex- Supra, p. 36l. 366. Note [9]. 
aminedf either on the trial of Thellusson (c) Supra, p. 36l . 



» 

[f] The same rule of practice has the same way. But if the two ver- 

been confirmed also in Smith v. Haile, diets are different ways, the party sue- 

6 T, R. 71, and Bird v. Appleton, I cecding has only the costs of the se- 

East, 111, though different from that cond, whether costs arc given by the 

established in C. B. where the party terms of the rule in K. B. (Austen v« 

who succeeds at, the second trial has Gibbs, 8 T. R. 619^)9 or by the gene* 

the costs of both ; if both verdicts arc ral practice in C. B. 
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1780* ^® ^^0 witoesses in the journey and voyage goii^ and conn 

■i_-^— ^ ing, and during their stay in England; but the insured, for 

Thellussoh whom the plaintiff Thelltisson was only an a^ent, and who 

against was a merchant in France, stated to the court, m an affidavit. 

Staples, that the two witnesses, when they were last in France, had 

been appointed supercargoes to two French East-India ships, 

and that diey had lost their voyage by their attendance on this 

last trial ; that beiWe they left France, they made a protest 

against him, on account of any damages or loss they might 

sustain by coming to England ; and that he believed that, on 

his return to France, he should be obliged to indemnify them. 

That as supercargoes they would have been entitled to five 

Sounds sterling per cent, on the produce of the outward and 
omeward-bound voyages ; besides provisions, and other ad- 
** vantages. The master having refused to make any allowance 
on the above account, DougUu now moved for a rule to shew 
cause why he should not review his taxaUon, and make an al* 
lowance adequate to what, by computation, the insured would, 
accordii^ to his affidavit, be liable to pay. 
Lord Mansfield absent. 

The court refused the rule, and said, they could not al- 
low for contingent damages; diat it would be a dangerous 
precedent ; and that the master had certified, that subh ap- 
plications had frequently been made^ and always without 
success. 



TCieiday, 



The Kino against the Inhabitants of Han- 
wood. 



When t hiring, 
upcm th« ftce of 
it, appemrttobe 
for let* than 365 
dayiy no img^, 
to ooniider the 
time specified in 
tlie hirinff m a 
ytmtf will melee 
each hiring suffi- 
cient for the 
purpose of a 
letttemeut [F]. 



TOSEPH brown, his wife and chUd, were removed, 
^ under an order of two justices, from the township of 
Leeds, in the borough of Leeds, to the township of Hanzsmod. 
Upon an appeal, the court of quarter-sessions confirmed the 
order, and stated a special case, as follows : 

" It appeared in evidence, that Joseph Brown, the husband, 
in the year 1774, bemg then a single man, and an inhabit- 
ant as a servant in husbandry, at Hanwood, wanting again 
to hire himself as a servant in husbandry, offered himself 
at the statute-fair at Hanwood aforesaid, where there is a 

" custom 



li 
a 
it 

€1 



[f] So in a. t. Standon Massejf, 10 
East, 576, where there was a statute- 
Cur held yearly on the day after old 
Michaelmas, except when old Michael- 
meu fell oU a Saturday;, and then the 



fair was held on the Mondqy follow- 
ing; it was decided, that a hiring 
from such Monday's fair till old Aft- 
chaelmas following, ^ould not support 
a settlement* 
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The KiKQ 

against 
HanwooH. 
• [ 440 1 



^ cotloai for lenniits to hire tt the statute day, on the last 1 780. 

'^ Momdajf m October: but not meeting with a master diere, 

^ he went to the market-town of Oiky/^ about eight miles 

*' distant from Hanwood, where there is a difierent custom, 

^ for aervnnts to hire by the year at two different statutes ; 

** one held on the Friday before old Martinmas day, the 

^ odier ott the Friday next after old Martinmas day; at 

^ which latter statute-&ur they always hire till the old Mar^ 

^ tmnuu day following, which, by the custom, is considered 

** as m hiring for a year. Old Martinmas day, in 1 775, was 

^ on m TVceMfoy. On the Friday following, being the second 

^ slatute-iiur above mentioned, the pauper hired with one 

*^ Piktf to aenre his mother, Ann Vrith, in HantDood, till old 

** Martinmas day following, and did accordingly serve her in 

'^ Hanwoodf till the old Martinmas day following." 

Ihmning shewed cause, and relied on the case of lUx r. 
JittMtoek (a)f where a hirii^ at a statute-fair, held on the 
diy next after old Michaelmas day, to serve till the old Mi- 
cMaelmoM day following, such sort of hiring being stated to 
be according to the custom and usage of the country, was 
held to be sufficient. The principle in that case, he said, was 
not new. It was settled by a prior decision, in Rex v. New^ 
stead {b\ where die hiring was to serve for a year from JVkit-' 
simiide and Whitsuntide ; and the court held that to be a 
good hiring, although tlie space of time was, in truth, less 
than 363 days, the case having stated that such hiring was 
usual in that country, and was always considered as a hiring 
for a year by the contracting parties. He contended, that the 
customary year at Otley ought to govern this case as the con- 
tract was made at that place, although the service was per- 
fonned at Hanwood. 

Feamly argued on tlie other side. — He cited the cases of 
Pepper-JiarroTC v. Trensham (a), Coombe v. fVestwoodhay^b), 
Rex 7. Westwell (c), South Cemey v. Coultsboum (rf), and 
Rex V. Newton («>, as having completely established, that no 
hiring, which, on the face of the contract appears to be for a 
less time than a year, is sufficient for gainu^ a settlement. 
In Rex'v. NtWiUad that was not the case. Whitsuntide 
hemg a moveable feast, there was not necessarily less than a 
year hi the mterval between Whitsuntide and Whitsuntide. 
In Rex V. Navutock, the hiring was for a full year, if, under 

die 



(a) M. 15 Geo. S. Burr. SettL Ca. 

fbj T. 10 tj^fo. 3. Ibid. No. 20«. 
CaJ M. 1 UtQ. I. 3 Bum's Just. 
Uth£dit37S« 



rbj H. 5 Geo. I 1 Str. 143. 

CdJ Ibui. 375, 376. 

CeJ M. 14 Geo. 2. Burr. SettL Co. 
No. $51 • 
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^ 1780. the words " //7/ the Michaelmas day following," that day 
v^i^^^^/ was included [I]; and Lord Mansfield expressly said^ hi 
The Kino that case^ that there must be a hhuig for a year. 

against Lord Mansfi£I.d alisent. 

Han WOOD. WiLLKS, Justice, — ^The oidy question is. Whether a hiring 
for three days less than a year, can be construed a hiring within 
the meaning of the statute ? The cases cited by Mr. Feam/y 
all shew the contrai7. In the case of Rex v. Kewstead, tlie 
duration was uncertain, and the hiring was supported by the 
custom of the country. In Rex v. Navestock, as there is no 
fraction of a day, and the word '^ till" might he construed 
to include the Michaelmas day, tlie hiring was considered 
as for a complete year ; and the coiu-t there recognized the 
general doctrine contended for by Mr. Feani/y. The custom 
here, (if it could be of any weight to controul an act of par^ 
liament,) is stated to be custom of 0//ey, and the contract 
was performed in another place. I tliink the orders must be 
quashed. 

AsHiiURST, Justice, of the same opinion. 
BuLLER, Justice, — ^Tliere is no case where the time ajv 
peared manifestly to have been less than a year, in which the 
court has held that a settlement was gained ; and it would be 
dangerous to make a new precedent of that sort* 

Both the orders quashed. 

[l] In that case the court laid some 177 1» till old Michaelmas day 1772, 

stress on the custom of the country, was held to be a sufficient hiring, 

Burr, Settl. Ca. p, 722.); but, in a lato though there was nothing stated of any 

case of Rex v. St/dtrstone, (£. 17. Geo. custom or usage [f 102]. 
3.) a hiring on the 11th of October 



[t 102] S. P. Rex V. Swalclife, H. 27 Oco. 3. 1 Tvnn Rep. 49O. 
23 Geo. 3. C^ Rex v. Skiplam, M. 



wthjlnc. The King against Smith and Others. 

The right to the rpHIS was an indictment against the defendants^ for ob- 
SL river, 'iTsSj structiDg the mayor and commonalty of the chy of 

by presumption London, in making a horse-towing path on the soil of the 
owicno?ihirad- "^^r Thames, under powers vested in them by the statutes 
kriningiand*.— of 14 Geo. 3. c. Ql. and 17 Geo. 3. c. 18. ;sTJikeJirst count 
w^^Sr^to recited the act, and charsed, that a horse-towing path was 
obstruct theexe- begun to be made from Water-lane at Richmond bridge and 
Kmntrf byfta-" ce^^un wooden piles fixed, by order of the common council^ on 

tute, and an in- • ' the 

dictment for such 

eiffenoe need not, and ought not, to co&dude *< centra Jormam statutu** 
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die soil and bed of the river^ between high- water mark aud 1780. 

low-water marky and that the defendants, intending to obstruct i, ^^-^^^ 

the mayory S^c. cut down one of tlie said piles, ^c. The fhe Kina 

secomi count laid the piles to have been driven upon the soil against 

and bed of the river, being the King*s ancient common high* Smith. 

^^y for all tlie liege subjects to navigate. The third count 

laid the toviing path to have been between the city of London 

and the city-stone at Staines bridge, between hi«h-water mark 

aad low- water mark. Ilie fourth count stated! tliat a towing 

path was begun, S^'c. by die committee, (naming tliem,) appointed 

bv the common council to ex;ecute the act, on the soil, Sfc. 

bemgthe King's ancient and common high-way, between high- 

irafcer mark aud low-water mark, S^c. The Jiflth count set 

forth, that a towing path had been begun by order of tlie 

comiDOD council, ^c, (but without mentioning tlie act of par- 

Yiameot). 'Ilie sixth and last count resembled the Jifth^ only 

stating, that the towing path had been begun by order of the 

cofDmittee. The trial came on before Ashhubst, Justice, 

at the last Lent assizes for the county of Surry , when a verdict 

was found for die King, subject to tlie opinion of the court on 

the following case : 

" The city of Lojtdon, under the powers supposed to be 
ddegatcd to them under the act of parliament of 14 Geo, 
3. r.91- and by the 17th of the same King, intituled, ^c. (c. 
18.) erected piles on the bed of the river, oear Richmond, 
wihin the high-water mark, about the distance of 29 feet 
horn the shore, for the purpose of making a towing padi for 
horses, adjoining and contiguous to a tcharf in the possession, 
and the property of the defendants, or oi those under whom 
they claim. The defendants cut down one of those piles, 
which is the subject of the present indictment, and which was 
pro\ed to have been erected between the high and low-water 
mark, opposite to the said wharf. No acts of ownership 
were proved, on either side, in the spot in question ; but it 
was proved, that the Ait (a) in the middle of the river was 
Mr. Price's (b). It was proved, that, immemorially, at tlie 
time of low-water, persons used to pass on foot between the 
high and low-water mark, for the purpose of towhig barges 
and other vessels. 

** The question submitted to the court is, Whether, (this 
** h6xf% a navigUe river,) the riglit to the soil in the bed of [ 443 ] 
^ die river, us^ue ad Jilum cqnct, is in the Qwners of the 
* ground adjoining to the river ?" 

The case was argued, last term, on Wednesday, the 3d of 
yiay, by Erskine for the prosecution^ and B. Hunter for t)ie 
defendants. 

Erskiru 

(a) A small island. CbJ Pri9€ was the owner of the wharf. 

Vol. U. J> 
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1780 Erskine contended^ that the only question brought before 

the court, was, Whether the soil of the spot in question was, 

TKc Kix« ^' ^^^ "^^ ^^ property of the defendants, or of those under 

aeainst whom they claimed f Its being the property of third persons 

^MiTH. would not be a justification on this indictment ; for tlie de- 
fendants were not entitled by law to abate the piles driven on 
another person's ground, for a consequential injury to theirs* 
The defendants, diercfore, must shew that the soil was theirs; . 
and as they gave no proof of any actual exercbe of owner- 
ship, it was incumbent upon them to maintain it was theirs by 
inference of law, because the property in the adjoining ground 
belonged to them. 

Hunter insisted, 1 . That the statutes did not mean to vest 
in tlie city the power of making towing paths by embank-- 
ment ; 2. That the soil belonged to the defendants, and they 
were therefore protected by the l6th section of the statute, by 
which it is provided, ** That the powers granted to the city 
'' should not extend to anthorize them to make any new tow- 
'* ing path, over, upon, or through, any garden, orchard, 
'^ yardf park, paddock, inclosed lawn, or planted avenue, to 
*' any house, without the consent of the owner thereof/' 3. 
That supposing it uncertain to whom the soil belongs, the 
city had not complied with the terms prescribed by the statutes 
to entitle them to make a horse-towing path. — 1. On the first 
point, he said, that there was no express power given to make 
embankments, and the court would not raise a power, liable 
to great inconvenience and abuse, by implication. If such 
embankments could be made at the pleasure of tlie city, they 
would tend to diminish the value of the adjoining lands, and 
niip;ht alter the course of the river, besides exposing the 
villas and property of individuals to the disorders and tres- 
passes which bargemen might commit in passing through 
them.. — 2. On the second head, he. said, that, if the soil was 
in the defendants, the case was clearly within the provision of 
the l6th section of 14 Geo. 3. cap. 91 ; for tliough zcharfs 
are not expressly mentioned, they might be fairly construed to 
be comprehended under the word ^*yard*^ lliat diis was a 
new towiii^g path was clear, because the case only stated, that 

r 444 1 persons formerly used to pass on foot at the time of low 
water; out this would make a passage at all times. As to 
. the property, the legal presumption was certainly in favour of 
the defendants, and there being no evidence on either side, the 
presumption ought to prevail. The soil must have some 
owner ; the city had no claim to it ; they did not pretend any 
right of ownership at the trial ; and, as to the right of the 
crown, a distinction was to be made : that right was only ia 
navigable rivers, as far as tlic sea ebbs and flows. It did not 
depend alone on tlie circumstance of the river being naviga* 
, ; ble* Some rivers were so imraemoriallyj by nature, and from 

the 
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die flux and reflux of Uie sea ; others were kept in a naiigable j ^ gQ^ 
stale by the effects of art. The Thames might be considered ^ J 
a5 falling under the lirst description up to London bridge, r^^^ Kin» 
From Uieiice upwards, it was preserved in a navigable state against 
by art. llie authorities concerning the right of tlie crown Smith. 
to the soil extended only to navigable rivers of the first sort. 
The sea did not properly flow above London bridge, llie 
tide, beyond that limit, was occasioned by the pressure aiicl 
accumulation backwards of the river zcater. Therefore the 
toil thi*re did not belong to the crown. ^JThis distinction 
Keined to be adopted in several cases; 1 Mod. 105. Anon; 
iRoil. Abr. \70. pi. 14, 15.; Dar/W* Jiep. 55. 57.; Car- 
ter V. Murcot {a). He also stated the pleadings in a case of 
t'heshyre v. Dnnball, where the same idea was adopted, and 
"^hicVi had been settled, on great consideration, by Sir Joseph 
Yatfs, and IVyntte, afterwards Baron of the Exchequer in 
^kot/aMdib). 

Lord Mansfield told Erskine, it was unnecessary for 
bha to reply. His Lordship said, the distinction between 
livers navigable, and not navigable, and those where the sea 
does or does not ebb and flow, was very ancient ; but that 
idiat /fiiif/er contended for, viz. a distinction between the 
case of the tide occasioned by the Jlux of sea water, or by 
fte pressure backxoards of theyVe^A water of a river, seemed 
to be entirely new, and that there were no facts set forth in 
tbe case which let in the consideration of that distinction. 
Tliat the case did not state, whether the water, when the tide 
rises at Richmond, is fresh or salt, but that it rather took it 
for granted tliat it is salt, describing the Thames generally 
as a navigable river, lliat as to Ae first and Mire/ objec- 
tions, there was no question made by the case, on the autho- 
lity of the city to embank, or whether they had pursued the [ 445^ ] 
directions prescribed by the Legislature. 

ITie verdict of guilty was ordered to be entered. 

Afterwards, in this term, on Monday, the 5th of June, 
RouM having moved for judgment against the defendants, 
Peckham obtained a rule to shew cause, wh^ the judgment 
should not be arrested. He applied for this rule on three 
grounds, l.lliat the ofience, (if at all indictable,) was for 
obstructing the execution of the statute, and, therefore, tlie 
indictment ought to have concluded, (which it did not,) that 
die defendants had acted " against the form of the statute'' 
2. That the pn)secutor8 ought to have stated, that they had 
purchased the soil, accoiTling to the provision for that purpose 
in the statute. 3. That, as dicre are a great variety of powers 

given 

faj B.R.H. 8 Geo. 3. ^ Burr. {b) Those plead inc^s were furnithfi 
3162* him by the Solieitor Oencral. 

Da 
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1780 8^^<^ by the act, and adapted to a multiplicity of differeDt 

y^,,^, cases, the indictinent was too general and uncertain, not setting 

The KiKo '*^rth under what particular clause or power tlie city had acted. 

against ^^ ^ ^"^ point, he cited HaKhinsi Pleas of the Crozsm, 

Smith. ^' ^* c.Q>5. § 116. where it is laid down, ''That if an in* 

'' dictment do not conclude contra formam statuti, and the 

'^ offence indicted be on/u prohibited by statute, and not by 

'' common law, it is wholly insufficient, and no judgment at 

** all can be given upon it (a)." Tiui Ash HViisr, Justice, 

observing, that it was an offence at common law to obstruct 

the execution of an act of parliamenti^ this objection was 

abandoned. 

This day, cause was shewn, by Dunning^ Davettport, Sil~ 
vester, RowSf Rose, and Erskine. — ^^1 hey insisted, that the di- 
rections in the act for purchasing the soil, only related to the 
case of private owners. If the soil belonged to the crown, 
die act Itself contained tlie king's consent, and if to the city, 
(which they said was most probable,) it would be absurd to 
apply the provisions for purchasing to such a case. But if 
the case had even stated die property to belong to some pri- 
vate owner, but to none of the defendants, it would not be 
competent to them to question what had been done. Let the 
owner complain of the supposed injury, which he might in 
an action or indictment for the trespass. He might not 
. \ think it an injury, but a benefit. As to the method pursued 
by the city, in die execution of the statute, and the particular 
' clauses under which they had acted, their authority was sufB- 
[ 44$ ] ciendy shewn in the indictment, which set forth the statute; 
and none but the actual owners of the ground where they had 
made the path could question what they had done. 

Peckhanif Mingay, and J5. Hunter, for the defendants. 

Lord Mansfield absent. 

WiLLEs, Justice, — Only two of the powers in the act, 
which are various, are necessary to be observed upon here, 
viz, the power to improve the navigation, and the power to 
compel a purchase. Now, if they are considered together, 
it wul appear, 'that the improvements are to be carried on 
without purchasing, where there is no occasion to purcliase, 
and nothing is stated here to shew, that diis was a case where 
purchase was necessary. The indictments sets forth, that the 
prosecutors were intenupted in the due execution of the act, 
and that is found by the verdict. I see no foundation for 
arresting the judgment. 

AsHHURST, Justice, of the same opinion. He said, th^e 
was no sort of doubt on the first point. 

BuLLBR, Justice, — ^As to the first point, it was very pro- 
perly given up ; the indictment would have been wrong, if it 

had 

Ca) r.251. 
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had concluded contra formam statuti. I tliink, on the face 1780. 

of the indictmenty we must take the soil of the spot in ques- •^-^—^ 

tion to be in the crown; for, though not necessarily^ yet^ The King 

primi Jacie [j], the soil of a navigable river belongs to the against 

jui^. The fact of the obstruction is sufficiently averred. Smith. 

The rule discharged* 







N Wednesday f the 14th of June, being the last day of the 

Term, JLord Mansfield wasin court, for the first time [ 447 ] 

snce the riots. The reverential silence >ivhich was observed 

ikWn \m Lordship resumed his place on the Bench, was ex- 

^Rme of sentiments of condolence and respect, more 

Acmg dmi the most eloquent address the occasion could 

incjBggested. Curaleves loquuntur; ingewtes 9tuptnt. 



[r] The law is the same with re- to take fish found there between high- 
ipect to the shores of the sea, and to and low-water mark. Bagot v. Orr, ft 
cbe right of all subjects of the King, £• 4*P« 472. 
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IftliefeU afiem 
of <<iMier it to 
part and non 
cstuwpnt as to 
the residue, and, 
thepleaoffrncfer 
beinj( found for 
the defendant, 
the balance 
proved on the 
non a^itmpnt it 
under 40if. yet. 
if that added to 
the sum tendered 
exceed 40«. the 
defendant, 
though tufajeet 
to the Jnrisdietioo 
of tbecoun^ 
court of JMukBe» 
stXf it not in- 
titled to double 
eoitf under 23 
Geo. 2. c. 33. 
§19. 



Heaward against Hopkins. 

A CnON of assumpsit on a tradesman's bill ; plea of ten^ 
-"" der as to £9,. \Ss. Ad, part of the demand ; and non 
assumpsit as to the rest. The plaintiff having proceeded to 
trial, there vas a verdict for the defendant on the tender, and 
for the plaintiff on the non assumpsit , but with damages 
under 405. viz. Is. 6d. The defendanty upon an affidavit^ 
stating that he resided in the county of Middlesex j obtained 
a rule to shew cause why he should not be at liberty to 
suggest on the roll that the damages were under 40^. in order 
to entitle himself to the benefit of the statute of 23 Geo. 2. 

c. S3. § 19. 

Cause was this day shewn against the rule, by the Attorney 
General, (Wallace j) and Runnington. They cited the case 
of Pitts V. Carpenter (a), where there wa» a plea of set-off^ 
and the plaintiff having proved that there was above 405. 
due to hini^ although the defendant by the 8etK>ff reduced the 

balauce 

(a) B. R. T. l6 4" 17 Geo. 3. 1 Wits. 525. 
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balance to £\, Is. 3d. and the verdict was only for that sum, 1 780. 
the court refused a suggestion like that now applied for, k^^^^^ 
becau:>e they considered the act as meant to restniin parties He award 
within the jurisdiction* of the inferior court from suing in against 
Uesiminster Hally only in cases where the just demand, at Hopkins. 
the time of the action brought , appears by the verdict not to • [ 449 ] 
kave amounted to 40s. Now, as in that case it was in the 
defencbtit's power not to have pleaded a set-off, in which 
neut the damages must have exceeded tliat sum, so here, they 
fudy the plauitiff couUl not foresee that a tender would be 
pitfuded ; and, if it had not been pleaded, the damages would 
have amounted to £3. 5s. lOd. 

Duntiingf and Baldwin, hi support of the rule, insisted, 
dial the defendant ought to have taken the £^. 18s. 4d. when 

tendered, and then have brought his action only for the 

balance. 
Lfftf Mansfield, — ^The plamtiff could not know that 

tbt defendant would plead a tender. ^Ilie reason of the de^ 

tenuination in the case of Pitts v. Carpenter j is equally ap- 
plicable here. The tender was not an extinguishment of the 
debt, and tlie question is, what appears to have been due at 
the time of the action brought, for if that exceed 40$. the in- 
ferior court lias no jurisdiction. 

The rule discharged (c). 

(c) Vide Woolhjf v. Chutman, M. Ailviay v. Burrows, M. 20 Geo. 3. 
to Geo. 3. supra, p. 244. H'asv v. supra, p. '2()3. and IFiltsliirc v. Idoi/d. 
H'^burd, M. 20 Geo. 3. supra, p. 240\ E. 20 Geo. 3. supra, p. 381. 



Kirk against Strickland. Ko^*^' 

\ TOTION, by Chambre, for a rule to shew cause, why In dd>t upoD a 
i>A ihe defendant should not be discharged, upon tiling ^d^ftTnin^^^^^^^ 
eommon bail. The action was debt, upon a bond, condi- nirkatinn, the 
doned for the indemnification of a parish against a bastard ^tTo'^bS ^f to 
diild. The penalty in the bond was £50, and the plaintiff, bait for the pe- 
in his affidavit for holding the defendant to bail, had suborn Sfr^K^*^^**'*'?' 
that he was justly nidebted to bun m that sum; but the ottheaamase 
defendant, in the affidavit on which this motion was ground- >'^<:u^^* 
^f swore that only £3, and some odd shillings were really 
due. 

Tlie court said die conduct of tlie plaintiff was altogether 
VDJustifiablei and that he was liable to an action, lliat, in 
the case of a bood conditioned for die performance of a pro- 

D 4 uiise ^ 




Kirk 
against 

Strick- 
land. 
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mise of marriage^ and in some other instances, the penalty is 
the real debt; but, in other cases [f I], the bail could only 
be taken for die sum to which the plaintiff ^would be intitled 
in damages for the breach of the condition. At first, how* 
ever, they seemed to think they could not relieve the defendant 
upon this sutnmary application, it having been an unifona 
rule [f 2] not to go into the merits, upon such a motion,- but 
to take the matter as it stood upon the affidavit to hold to 
bail ; but, ^t last, they granted the rule, declaring that they 
were persuaded the plaintiff would not venture to shew cause 
against it. 



Wednesdty^ 
Sth Nov. 

Ilovernment 
having contract- 
ed to lurnish 
forage fur a cer- 
tain number of 
horses to be kept 
by a sutler, and 
the contractor 
for forage having 
agreed not to 
commute the • 
forage for 
money, an agree- 
ment between 
the sutler and 
the contractor, 
that the latter 
shall allow the 
former a sum of 
money for each 
ration of forage 
allowed for the 
whole number of 
horses and ^hall 
reUin the forage, 
it void. 



Willis and Another against Baldwin. 

^T^HIS was an action of assumpsit upon an 'agreement be* 
^ tween the plaintiiiB and the defendant, which was stated^ 
in the first count of the declaration, to the following effect : 
The plaintiffs being sutlers to four regiments of militia en- 
camped at Coxheathy and as such intitled to certain forage of 
oats and hay for divers horses daily, out of the King's maga- 
zine of oats and hay belonging to the camp, and which \^ as 
furnished and supplied by the defendant, it was agreed be- 
tween the plaintiffs and the defendant, that the plaintiffs might 
abstain from taking the forage, or such part tliereof as they 
should think fit, and might leave the same to be the property 
of the defendant, and that he should pay and allow them Q^d. 
by the ration, for every ration to which they should be intitled, 
and which they should so leave at the magazine for the de- 
fendant. The declaration then proceeded to alledge, that^ in 
consequence of this agreement, the plaintiffs had left a large 
quantity of forage at the magazine, which they were entitled 
to as sutlers to the four regiments, to be the defendant's 
property, and became, Jthereby, entitled to receive a sum of 
money from him in the stipulated proportion of 9^^- ptr 
ration, which he had refused to pay. — ^^ro this special count, 
were added the general coimts, for goods sold and delivered, 
Sfc. 

The 



[f i] S. P. Hatfield v. Linguard, 
6 T. H. 217, where defendant was dis- 
charged out of custody, the affidavit 
to hold him to bail stating only the 
Mnalty, and not the sum due. 
^ [r 2] This general rule was en- 



forced in Imlay v. ElUfsen^ 2 East^ 
433, the doctrine of which appears 
inconsistent with the principal case ; 
which was cited there in argument, 
but not .expressly noticed in the judge- 
ment. 
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The cause >vas triedy before Buller, Justice^ at* the 1780. 
Sittii^s for Middlesex, in last Trimty Term ; and it appear- s^^^^^ 
ed, \n evidence, diat the plaintiffs had contracted to keep Willis 
S£ horses, 8 for each regiment, for a limited time; during against 
which they were to be allowed, for each horse, a ration a Baldwin. 
day, consisting of 18/6. of hay, and 8/6. of oats : that the 
defendant was a contractor with government, and, btf his 
contract, was bound not to commute the allowance of borage [ 451 ] 
for money, and that, in truth, the plaintiffs had only kept 
14 or 15 horses, instead of 32. A verdict was found for the 
plaintiflTs, but with leave to move to set aside, and enter a 
nonsuit. 

A rule was afterwards moved for, and granted, in Trinity 
Term, to shew oQuse, why a nonsuit should not be entereo, 
or fiViy, if that part of the rule should, upon shewing cause, be 
&daiged, the defendant should not be at liberty to move in 
anetf of judgment. — ^The ground for arresting the judgment 
vaa^ that the agreement was illegal and void, on the fece of 
It, as stated in Uie declaration, tending manifestly to enable 
the parties to defraud tlie public, and divide the profit 
arising from tlie value of forage for horses never kept by 
the pla'mtifTs. — But, if there was not sufficient on the de- 
claration to shew the illegality of the agreement, it was con« 
tended, that such illegality was clearly established by the evi- 
dence. 

TTie Attorney General, and Cowper, now shewed cause.— « 
They said, that to make the agreement void, it must appear 
to be a certain consequence, thett the public must be preju- 
diced by. it, which was not the case ; for it neither followed^ 
that, if money was received instead of the rations of forage, 
die plaintiffs would not keep the stipulated number of horses, 
and provide forage elsewhere, nor, if the full quantity of 
forage was delivered over by the defendant, that the plaintiffs 
would employ it to feed the number of horses they were bound 
to keep. 

Dunning, and Baldwin, were to have argued on the other 
side, but were stopped by Lord Mansfield. 

Lord Mansfield, — No power of words can so bend this 
case as to make it appear otherwise than as a foul agreement 
between the parties. The question is not, whether the plain- 
tifis may not find out a method of cheating government al- 
though they should take the forage, but.whe&er what they 
have done is not a method of cheating government. The 
plaintiffs are bound to keep eight horses for each of the four 
regiments, and, in ease of them, government is to feed the 
horses, supplying a certmn quantity, by the day, for each 
horse diat shall be kept. By this agreement, the plaintifis 
are to have a compositioQ for the forage for the whole num- 
ber • 
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ber of horses whether they are kept or not, M'hich is a clear 
fraud upon the public. — As to the question whether a nonsuit 
shall be entere(iy or the judgment arrested, tlie case is much 
stronger against the plaintiffs upon the evidence, than as stated 
Baldatik. in the declaration. 

llie rule made absolute for a nonsuit to be entered. 



Willis] 
against 



[452 ] 

Friday, 10th 
Nov, 



Barnfather and Another, Executors of 
Moffat, against Jordan and Another. 



In covenant for 
rent a^^inst an 
asugneei an ai- 
signment to a 

fore the rent ac- 
crued, is a good 
plea in bar. 



npHE plaintifisy as executors of an assignee of the lessor 
•*" of certain preniises, brought this action of covenant, for 
rent in arrear, against the defendants Jordan and Lkfevrf, 
as assignees of the original lessee. The defendant Le/evre 
pleaded^ Hia^, before die rent in question became due, he 
he assigned his interest to Jordan ; ^vhich the plaintiffs ad- 
mitted on the record, Jordan pleaded, Tliat, before the 
rent became due, Jjefevre assigned his interest. to him, and 
that he assigned to one Catharine Kingston. Replication, 
TTiat at the time of the assignment to Catharine Kingston 
she was covert of one Thonmi Kingston her husband, who 
was still living. — General Demurrer. 

This case stood in the pa)>er, and was to hayie been 
arg«ued this day, by Morgan, for the defenckmts, and flood, 
for the plaintiff; but n^ood admitted, tliat he could not 
support the replication, on the authority of Coke Littleton, 
where it is laid down, " 'ITiat a feme covert is of capacity 
** to purchase of others without the consent of her husband, 
^ and that though he may disagree, and divest the estate, 
" yet if he neither agree nor disagree, the purchase is 
" good (ay* 

He moved for leave to withdraw tlie replication, and reply, 
de novOf upon payment of costs ; which was granted. 



(a) Co. Liitl, 3. a. Also 356. 6. 
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1780. 



Waters against Ogden and Another, Admi- Friday, loih 

nislrators of Miel. ^**''' 

r\EBT opon a bond against the admini^ratois of the If an executor or 
^ %jh\i^Qr,—Dechration of last Easter Term.— Plea, ^^'p]^""'^. 
P/ene ad/ninhtravit, except goods and chattels to the value minutrwit 
of i'48. e^. lOd. and with re5pect to the said jf48. Q$. lOrf. ^^^^^l^^}^^^. 
that the * defendants had confessed assets to that amount to tnu^s to another 
another action on a bond of tlie testator's, of the same term, ^*<on brought 
aaudthen depending against them. — General Demurrer. plead a*iwpe»e 

Bo»er, for tlie plaintiff, — An action depending and « con- admnistracit 
(tssha of assets, without judgment, is not a good plea in bar fum^and^ "^* 
to an action against executors or administrators. In the other that sum tiiat he 
action i^init die defendants, it in probable the plaintiff u*^^c oth^ 
suspected the tnith of die plea, and therefore took time to sction, such pie« 
enquire into the fact, before he would sign jTidgment for die "# f^-^o'*i 
jf 48. 2s. lOd. If such a plea as this were to be allowed as L ^ J 
a bar to another action, a door would be opened to the most 
palpable fraud, by collusion between die defendant and some 
Iriendly creditor, which other bona fide creditors might never 
be able to prove ; assets might be confessed and protected by 
nich a plea, and all other demands frustrated, although the 
first plaintiff should never proceed, nor mean to proceed to 
judgment. It is not priority of action but of judgment which 
gives a preference to creditors in the same degree. He who 
first obtains judgment is entitled to be first paid, and here it 
ought to be considered as the laches of die plaintiff in the other 
action, that he did not enter up judgmeut of the assets con- 
fessed. It is true an executor or administrator cannot pay a 
debt of the same degree, after action brought and notice given 
of such action, unless there is judgment for the debt which 
he pays, but he may pay such debt after judgment, and he is 
entided to give it a preference by imparlances and pleading 
dilatory pleas to the first action, and, in the mean time, con- 
fessing judgment for the second demand. This is laid down 
in WentKoriKs Ofiice of Executors (a), and in the case of 
Bltindwelt v. Loverde/l {b), where the court distinguishes be- 
tween such a preference given by the consent of ah executor 
or administrator, in favour of a just debt, and where a diebt 
is set up by covin and collusion. The defendants, hefe, were 
in no danger of being obliged to pay the amount of the assets 
in their hands twice over, for if they had confessed judgment 
to the present plaintiff^ they might have availed tliemselves of 

diat 

(a) 145, . (6) C. B. nil. 12 Car. t. 1 Sid. tU 
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1780. that judgment fai a plea of puis darrein continuance to the 
Km^'^^mj Other action. 

Waters Woody for the defendants, — If this plea is not a good bar, 

against executors and administrators will be under great diAicuIties, 
OoDEy. and liable, in numberless instances, to account for the same 
[ 454 ] assets to two or many different creditors. What other step 
was left for the present defendants to take ? Tlie two actions 
were brought at one and the same time, (and by the same at- 
torney.) 'iliey had only the sum conjfessed by the plea in 
their hands, and could not divide it between the two creditors : 
for, if they had confessed one half of it to each, and theif had 
replied assets ultra, and issues had been joined, verdicts must 
have been found against the defendants in both actions. They 
could not make a voluntary payment to the one, after notice 
of the action by the other, in short, they had nothing left 
but to apply the assets by pleading, to one of the demands, 
and thereby put die plaintiff in that action inA situation to re* 
cover judgment, and then pleacT their having done so, in an- 
swer to the other demand. In an anonymous case in Shower (c), 
it is said, that, in case an executor have three or four bonds 
against him, and they all come to trial at once, being tor £0,0. 
a piece, and tlie executor hath assets to the amount only o^ 
JEQO. yet he shall be chargeable to them all ; therefore it 
would have been best for him to have confessed a judgment 
to one of them, and that he might have pleaded to the other. 
Now the defendants have done aU that depended on them to 
act in the manner there pointed out. The judgment itself is 
not in their power, it is the act of the court, which ought to 
follow of course on the confession of assets to the other 
plaintiff, and it is not to be presumed that he will neglect to 
avail himself of it. The plea confess'uig assets to him on the 
records of the court, is a notorious and public appropriation 
of those assets to his debt. If the plea was fraudulent or col- 
lusive, tliat might be replied. 

Lord Mansfield having asked Wood^ if he had ever seen 
such a plea, he said he had not, but that there was no case 
nor audiority against it ; upon which his Lord^ip said, he 
thought the plea accounted veiy pronerly for the assets ; that 
the plaintiff was endeavouring unjustly to compel the defend- 
ants to pay the amount of the assets twice over ; and unless 
there had been the stroi^est authorities against the plea, it 
omht to be supported. 

WiLLES and AsHHURST, Justices^ of the same opinion. 
BuLLBit, Justice^ — ^This is certainly a new case; I believe 
there never haa been such a plea before ; but justice is so 
dearly in favour of the executors, that^ unless there were 

the 

(c) B. R. Easter, 34 Car. 2. 2 Siov. 202. 
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the strongest authorities agsunst the plea, the court must sup- 
port it. This is a case which is entitled* to greater favour 
than where diere is a priority in the judgment, and not in the 
plea ; for as to confessing judgment, that is an act of pre- 
ference .<Ae\vn by the executors tliemselves, but here the pre- 
fer^ice has been obtained by the greater vigilance of one of 
the plaintiffs, in calling for a plea before tlie otiier. All legal 
means uiay be used to obtain such a preference. The defend- 
ants, in the first plea they put in, told the real truth of their 
situation, which they were obliged to do, and having confessed 
assets to a certain amount, they became bound by the course 
of law, to pay tliose assets to the plaintiff in that action. 
Shall not this be a sufficient answer to the other demand? It 
would be a monstrous hardship indeed, if the defendants 
^bouki be obliged to pay the money twice over, and be turned 
roood to seek for redress in a court of equity. I therefore 
diiok this is a good plea. 

Bower moved, and had leave, (on the ground of , the case 
being new,) to withdraw tlie demurrer, on payment of costs, 
the defendants to be at liberty to amend their plea, by stating 
the jndgment which in the mean time had been entered up 
in the other action, the plaintiff to pay the expence of this 
amendment, and to take judgment of assets quando acqi^ 
ikrbtt. 



45S 

1780. 

Waters 

against 
Ogpbv* 



Eaton againjl Jaques. 

n^HIS was an action of debt for rent, against the defendant 
-*- as assignee of one Denys, the original lessee. — The de- 
claration stated an indenture of lease firom the plaintiff to 
Denj/Sf his executors, administrators, and assigns, for 21 years, 
at a rent therein mentioned ; that Denys by^ virtue thereof en- 
tered and became possessed of the premises; and '^ tliat 
being so possessed, on the SlstofJiune 17779 ^^' the estate, 
right, title, term of years to come and unexpired, property, 
profit, claim, and demand whatsoever of the said Denys, of, 
m, and to the said demised premises, by assignment thereof 
then duly made, came to and vested in the defendant, by rea- 
son whereof the defendant became, and was, and from thence 
hitherto had been, and still was possessed of and in the said de- 
mised premises ; and that since he was and became assignee as 
aforesaid a year's rent had become due at Christmas 1779} and 
was in arrear." — ^The defendsait pleaded, That all the estate, 
right, title, Sfc. (in the words of the declaration,) did not come 
to and vest in the defendant, by assignment thei^eof, and that 
be was not possessed of and in the said demised premises in 

manner 



Fridiy, 
10th KuY. 

If a term is ai* 
siened by vmy 
ot mortgage, 
with a daute of 
redemption, tbe 
lessor cannot tot 
the mortgagee at 
assignee of all 
the estate, right, 
title, interest, 
Jcc. of the mort* 
gagor, even aftef 
the morUage hai 
been forfeited, 
unless Uie mort* 
gagee has takea 
actual possea- 
sion. 
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manaer and fornix S^c-^Issue being joined upon this plea, 
the cause came on for trial, before Buller, Justivr.y at the 
sittings for Middleaex^ in last Trinity Term, when a verdict 
was found for the plaintifF, subject to the opinion of the court 
upon a case which set forth — " ITiat, on the first of Decem- 
ber , Ml 5, tlie plaintiff demised the premises in nuestion to 
Denys, as stated in the declaration; lliat, on tlie 21st of 
June, 1777, by indenture made between the said Denys of 
the one part, and th« defendant of the other part, after reciting 
the said indenture of lease, the said Denys, (for the consider- 
ations therein mentioned), bargained, sold, assigned, tnuis- 
ferred, and set over unto the defendant, his executors, admi- 
nistrators and assigns, the premises demised by tlie lease^ 
and all the estate, right, title, interest, benefit of renewal, term 
of years, and time to come and unexpired, property, profit, 
claim, and demand whatsoever of the said Denys, of and in 
the same, by virtue of the said lease, or otherwise liowsocver, 
to hold unto die defendant for all the rest, residue, and remain- 
der of the said term of 21 years, by the said indenture of 
lease demised, and subject nevertheless to the rents and cove^ 
fmnts therein contained, and which are on the tenant's part to 
be paid, kept, and performed, in which said indenture is con-- 
tained a proviso for making the same void on payment of 
«£ll4, and interest at 5 percent, per annum in manner fol- 
lowing, m. ^<2. 175. being half a year's interest thereof, on 
the 2 1st of December then next ensuing, the further sum of 
«f'2. 17*. on the 21st June, 1778, die further sum of i^'i. Ms. 
on the 21st of December in that year, and the further sum oi 
^11(). 175. ontbeSlsto iJune, 1779; and there Vi another 
proviso and agreement between the parties that, until default 
should be made of payment of the £l\^ and interest, con- 
trary to the intent of the said proviso, it sliall be laztj'ul for 
the said Denys, his executors, administrators and assigns, to 
hold and enjoy the premises zcithout interruption from the 
defendant; JT^at the interest which became due on the said 
mortgage, was negularly paid up to and on die 21st day of 
December, 1778 ; Tliat the defendant never had possession of 
the house under the mortgage. — ^llie question submitted to 
the court was, — Whether the plaintiff was entitled to recover 
the rent which became due at Christmas 17799 from the de- 
fendant. 

IVoodf for the plaintiff, — ^The only question is. Whether an 
action of debt will lie against the assignee of a lease before he 
takes actual possession ? In the Jirst place, it will certainly 
lie agaiast an original lessee for years, before entry. This is 
settled by the case of Bellasis v. Burbreck {a ), where it w as 
held, that, in debt for rent, upon a lease at Kill, the plaintiff 
must sliew an occupation, because the rent being due only in 
respect thereof, it must appear to the court when the lessee 

^tered 

CaJ C. B. M. 8 JrUi. 3. 1 SalL 209. S. C. 1 L. Raym. 170. 
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€otered, and how long he occupied; but thaty on a lease for 
yearsy entiy or occupation need not be shewn, for, though 
the defendant neither enters nor occupies, he must pay uie 
rent, it being due by the lease on contract, and not by the 
occupation. So in Coke Littleton (b) it is laid down, that a 
lessee for years before entry hath an interest which he may 
grant over to another. Secondly, In what respect does the 
situation of an assignee differ from that of the original lessee 
before entry i Is there more solemnity required in transfer- 
ring property to any assignee than to a lessee i The assign- 
ment vests the complete interest of the lessee in tlie assignee, 
lu Cook V. Harris (c), which was an action of debt for rent 
a^iist tiie assignee of a term, it is said, by Lord Holt, that 
the ancient method of pleading assignments was ** virtute 
agta^\ the assignee entered and was possessed, but that this 
method was now disused, for the assignee had the estate in 
Mm before entry. If he has the estate of the lessee in him, 
be mu.^t be liable to the same conditions to which the lessee 
himself was subject before entry. It is true, there is a proviso 
in this assignment that the lessee shall hold the premises till 
defiauilt shall be made in the payment of the interest, but still 
die whole legal property vested in die mortgagee from the 
time of the assignment, and the mor^gor became his mere 
tenant by sufferance, and might have been turned out by an 
ejectment without notice, as soon as there was a default of 
payment ; which there was in this case before the rent now 
sued for became due. Suppose the premises had been under- 
let by the mortgagor ; the mortgagee might have brought an 
action for the rent against the under-tenant, according to the 
late determination of this court in the case of Moss v. Gallic 
moreid). Suppoi^e there had been an actual demise of the 
>%'hole absolutely to die defendant, and he had made a sepa- 
rate under-lease to the mortgagor to conduue till there should 
be a defajilt in the payment of interest or principal, could 
there be any doubt that, in such case, the defendant would 
have been liable to an action for the rent ? Here, the same 
thing has been done in substance, only by one instrument 
instead of two. lliis is very different from the case of % 
lease for lives, where livery of seisin is necessary, without 
which the delivery of the deed is not sufficient to give effect to 
the conveyance. By the very termd of the assignment, the 
defendant is made liable for the rent, and subject to the co^ 
venauts, 

liooke, for the defendant, — ^This is a question of grebt im- 
portance to all mortgagees. It amomits to diis ; whether a 
mortgagee of a lease for years, who has never taken posses- 
sion. 
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(c) B: R. M. 10 JFill. 3: 1 L. 



Rai/m. 367. 

i^d) M. '20 Geo. 3. supra, p. 279* 
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tioiiy may be compelled by a stranger, to submit to all tlie 
conditions and covenants in die lease, altliough be is willing 
to wave all benefit from it. Tlie inconvenience of such a 
doctrine would be monstrous. A mortgagee might lose his 
capital and interest, and also be compelled to pay rent, with- 
out deriving a farthuig from the estate. But where is the 
hardship on die landlord if the action is not sustained r He 
has chosen his own lessee ; he never depended on the credit of 
the assignee ; and the only implied bargain he has made with 
the lessee relaUve to assignment, is, that if he lets another 
into die enjoyment of the estate, that person shall be liable. 
Is the defendant an assignee of diat sort whom the law consi- 
ders as liable ? Tlie plaintiff has declared that all the estate, 
right, title, i^c, came to the defendant, and that by reason 
thereof, he became possessed. Is diis true in fact f Lord 
Holt's dictum in Cook v. Harris was extra-judicial, and, 
both before and since that time, all declarations in this court, 
against assignees, have stated entry and possession. — (Buller, 
Justice, assented to this, and said it was so in all the courts.) 
— Here, Uiere was no possession ; and, besides, all the estate, 
right, SjC* was not assigned, for the court will take notice of 
the difference between an absolute assignment, and one which 
is conditional, and made only to secure die payment of money. 
The point decided in Moss v. Gallimore was, thai a mort- 
gagee^may distrain for the rent, before actual entry ; but he 
must give notice of the assignment to the tenant, and by diat 
act he avows, instead of waving his interest under die assign- 
ment. But the tenant could not compel him to enter, or re- 
ceive the rent. I admit that debt lies against the original 
lessee, before entry, because, between him and the lessor, 
there is a privity of contract. But here there is not, nor any 
privity of estate^ till possession. It will be asked, if the as- 
signee can disavow the assignment or not, as he pleases, before 
entry ? I answer, that, as between him and die assignor, he 
cannot, because of the privity of contract between them ; but, 
^s between him and other persons, he may. 

JVood, in reply, — it does not appear, upon the case stated, 
that the mortgagee has waved all benefit of the mortgage. 
Indeed how could he wave it f It was his own fault to take 
it, and it cannot be surrendered but by a written conveyance. 
There is no distinction between an absolute and a conditional 
assignment with regard to the present question. Besides^ 
when die mortgage was forfeited, tlie assignment to the de- 
fendant becamcfabsolute, and he then was complete owner. 
As to the possession alledged in the declaration, that is a mere 
inference of law, and is not traversable. It has been decided 
over and over again, diat, if a deed is declared upon, and, 
after stating the deed, the declaration proceeds virtute cujus^ 
Sfc. die dc^d only, not the subsequent part, can be traversed. 

After 
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After the forfeiture^ the mortgagee might have brought an 
ejectment, and might then have recovered the mesne profits 
from the time of the forfeiture. 

Lord Mansfield, — ^In point of fact, this case must have 
existed for a century past, in a thousand instances f in this 
great town particularly, building leases have been, and are, 
perpetually mortgaged ; and yet no instance has been found 
where the ground landlord has attempted to charge the 
vortgageey not in possession, with the rent or covenants. 
This is a strong argument against the plaintiff, especially 
vkere the case is so hard, so unjust, and uncoascionable. 
Numberless inconveniences would arise, if such a demand 
could be supported. The mortgagee never asks whether 
Ae rent is paid ; he only looks to his security ; and, when 
tbe ^liscipal and interest are paid, he re-assigns. But, if 
^ plaiiitiff is right, a mortgagee might be called upon, 
jean after such re-assignment, for arrears or breaches of 
covaaai during the assignment: the consequences would 
k terrible. And all diis arises from a mere slip in the at- 
loraey, in making the conveyance ; for if he had made it 
an under-lease, by leaving a reversion of a day in the mort- 
^or, the landlord would have had no pretext to call upon 
the mortgagee (a^. lliough no cases have been cited at 
the bar which apply to the present question, we have found 
tvo in Vernon^ which I will state, that it may not be sup- 
posed, after this judgment, that they were overlooked. — 
The first 18 the case of Sparkes v. Smith (b). A bill having 
been filed against the mortgagee of a term, to compel him 
It) discover whether the lease had not been assigned to him, 
aid to perform the covenants, the court said, that, as the 
defendant was only a mortgagee, and never had been in 
possession, they would not assist the plaintitF to charge him, 
or decree him to perform the covenants. — ^The other case 
ii that of Pilkington v, Ska/ler (c)j which certainly cannot 
be supported ; for the court, there, refused to relieve the 
Mortgagee because it was his own fault to take an assignment 
tfthe whole term, and not an under-lease; but that is a 
lery conmion ground of relief in equity. — ^These cases, 
flierefore, leave the question as it stood upon the argument 
at the bar; and, there being no solemn well-considered 
decision, we must resort to principles. In leases, the lessee 
bdng a party to the original contract, continues always li- 
able notwithstanding any assignment; the assignee is only li- 
able in respect of his possession of the thing. He bears the 
buthen while he enjoys the benefit, and no longer ; and 
if the whole is not passed, if a day only b reserved, he is 

not 
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(«) Holford V. Hatchy E. 19 Geo. 3. 
«r«, 183. 
Vol. II. E 



(b) Cane. M. 1692. 2 Vcm. 275. 

(c) Cane. T. iJOO. 2 Verti. 374. 
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1 7 80 °^^ liable. To do justice between men, it is necessary to 

^ _ _ J understand things as they really are, and construe instni- 

Eatok nients according to the intent of the parties. What is the 

against effect of this instrument between the parties. The lessor is 

Jaques. 3 stranger to it. He shall not be injured, but he is not en* 

titled to any benefit under it. Can we shut our eyes and 

say it was an absolute conveyance ? It was a mere security [f1] ; 

and it was not, nor ever is, meant, that possession should be 

taken till default of payment, and the money has been de* 

manded. The l^al forfeiture has only accrued six months, 

and if the mortgagee had wanted possession, he could not 

have entered viafadi. He must have brought an ejectment. 

This w as the understanding of the parties, and is not contrary 

to any rule of law. Jt was not an assignment of &ll the 

mortgagor's estate, right, title, S^c. 

WiLLES, and AsuHURST, Justices, of the same opinion. 
Bull BR, Justice^ — It was admitted at Nisi Prius, that 
this was a new question [1]. 1 therefore could only form 
^ 46l ] my opinion upon general principles, which I did in favour 
of the defendant, both from the justice of the case, and the 
constant form of pleading. But, the point being new, I 
thought it fit to be brought before the court, for their de- 
cision. It has been argued, at the bar, on a supposed ana- 
logy to different cases. The case of BUlasis v. Burbreck (a) 
makes rather against the plaintiff. Why b it there said 
that a lessee for years is liable, without entry ? Because the 
rent is due by him ui respect of the contract. But an assig- 
nee is only liable in respect of the tiling enjoyed ; and, there- 
fore, the present case is more like that first put in that of 
JSel/asis v. Burbreck, viz. the case of a lessee at will, who is 
only liable in respect of his occupation. The other au- 
thority mentioned on the part of the plaintiff is merely a 
dictum of Lord Holt, who was clearly mistaken as to the 
form of pleading ; for I have looked into the precedents, 
and they always alledge ^' virtute cuius^* the assignee entered 
and was possessed. Besides, Lord nolt does not say that th« 
assignee has the estate in him to all purposes before entry*, 
and I admit, that, to mant/ purposes, it passes by the de- 
livery of the deed. For the reasons given by my Lord, I 

think 

[l] It appears that, in fact, in Pilk- never been in possession ; but it is 
ingtony Shalkr,^ lessor had recovered probable no defence had been made, 
at law against a mortgagee who had {a) Svpra, p. 457* Note (a). 



[f l] See the case of R^« v. Bulkely, of Vincent v. Ennt/s, 3 Vin, Ah. 432, 
tttpri 291, which was decided on the in which a contrary doctrine is main* 
same principles! and sec also the case tained. 
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thiok there is a great difference between an absolute and a 
conditional assignment, in die nature of the contract itself, 
lo the one case the assignee has the substance ; in the other 
only a shadow. But 1 do not agree with M r. Woody that 
if even the assignment were absolute, the action would lie, 
vithout possession, lliere is no instance. The distinction 
between a naked right, and die beneficial enjoyment, is 
fannded in sound reason ; and there are authorities in Dan- 
xm^s Abridgment J Title Rent (b)y where the court declared 
ibit the ground upon M'hich assignees are made liable is be- 
OBse thej have enjoyed the profits. I do not wonder that 
&ere are no old cases on this question ; it is probably by 
neaos of the register act, which enables strangers to pry into 
odier people's titles, that this mortgage has been discovered^ 
Bui ibe <)iiestion here being, whether mere nominal assignees 
inAi ibe naked right, or only substantial assignees in the ac- 
ta/ eo^oyment of the estate, shall be liable to this action, I 
Aioi that only those of the last description are liable [f 2]. 
The Postea to be delivered to the defendant [!]« 
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(i) 2 Dan. 484. 

[l] The following case was dctor- 
iomed in this court, M. 22 Geo. 3* 

Walker v. Reeves. 

Covenant for rent reserved upon a 
lease, by an assignee of the reversion 
ag^nst an assignee of the original les- 
The defendant /;/carfe(/ two differ- 



ent pleas. Thojirst was demurred to. 
In the second he stated, that, before 
the rent in question became due, he 
assigned all ' the estate, 
title, interest, and term of [ 462 ] 
years which he then had 
to come in the premises, to one Biggs^ 
bt/ virtue ofxchich assignment Biggs en- 
tered, and was, and still is, possessed 
thereof, ^c. To this plea the plaintiff 

replied. 



[f23 In Jackson v. Vernon, 1 H. BL 
WAj the defendant was vendee of a 
ikip under an absolute hill of sale, and 
it appeared from other deeds between 
ikc parties, that the bill of sale was 
in securing money, and that* the 
wndee covenanted lo re-convey on 
paynent of the money so secured. It 
was there held that the substance of 
tlie transaction was a mortgage ; and 
decided, on the authority of this case, 
tbat such vendee was not liable as 
owner for necessaries furnished to the 
sliip, before the time of his taking 
fostession. So in Chinnery v. Black- 
hame^ ib. cit. it was held that the 
iKirtgagee of a ship could not recover 

5 



for freight due before he took posses- 
sion. In n ester dell v. Dale, f T. R. 
306*, Lord Kcnyon expresses a dissent 
from this doctrine, that mortgagees* 
out of possession are not chargeable, 
and particularly to the reason given 
by Bullerj J. p. 458. viz. that entry 
and possession are always in such 
cases stated in pleading ; for his Lord- 
ship says, he considers those '' as 
mere formal ^vords ;" which also seems 
to be the inference from Walker v. 
Reeves y here cited. 

In the Mayor, SfC. of Carlisle v. 

BUmire, 8 East. 487 > it was attempted 

to carry the doctrine of the principal 

case one step farther, and to chargo 

2 the 
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replied, that, at and 
after the time when 
the rent in question 
became due, the de- 
fendant remained and 
continued in posses^ 
sum of the premises, without this, 
that the said Riggs, at any time 
before the rent became due, and in 
arrear, entered into the premises , and 
was possessed thereof. The defendant 
demurred to this replication, and 
' shewed for cause, that the plaintiff 
had therein traversed, and attempted 
to put in issue, matter of law only, 
and not any matter traversable or is- 
suable. The case was argued, on 
Tuesday y the 9th of Novefnber, by 
Bower, for the plaintiff, and Chambre 
for th^ defendant. Bower relied on 
the case of Eaton v. Jaques^ and con- 
tended, that it followed from the doc- 
trine of the court there, that, till a 
second assignee enters and takes pos- 
session, the first continues liable to 
the rent and covenants. Chambre said 
it was unnecessary, and would be in- 
decent, for him to controvert the case 
of Baton v. Jaques^ but insisted that 
the determination of that case turned 
principally upon the assignment ap- 
pearing to be a mortgage and security 
tor money, and not a substantial 
transfer of the property. That none 
of the reasoning in that case was ap- 
plicable to 4in absolute assignment 



without entry, except the observation, 
that all the precedents aver actual en- 
try and possession. But he insisted, 
that there were no instances of that 
averment having ever been traversed ; 
and that was immaterial, like the al- 
legation *' of being thereunto requested^* 
in actions of assumpsit, and many 
other averments as to time, place, ^c, 
which are *not traversable : he said, 
that, in both the cases in Vernon^ 
cited by Lord Mans/idd in Eaton v, 
Jaques, the court of Chancery took 
it for clear law, that covenant would 
lie against an assignee before entry ; 
but that it was enough for him to 
shew that the defendant in this action 
was not liable : he was not bound to 
prove that the last assignee was. As 
to this he cited the same passage in 
Coke Littleton which PTood had done 
in Eaton v. Jaques, and also LittL 
§ 289. and 5 Co, 124. b. to shew what 
interest passes to a lessee before entry, 
and contended, that as large an inte- 
rest must pass from a lessee to his as- 
signee, or from one assignee to ano- 
ther, before entry, and therefore, in 
such cases, nothing more remained 
with the lessee or mesne assignee, but 
a mere naked possession, i^ithout any 
right, exactly as if he never had any 
other right : That this was not such a 
privity of estate as could support an 
action of covenant : and when the as* 
signmeut had been made, as in the 

case 



the devisee of an equity of redemption 
(being in possession by receipt of rent) 
in an action of covenant as assignee 
of the estate of the covenantor. In 
answer to this, much objection was 
made in argument to the principal 
case and those cited from H. Bl. ; but 
the court, in giving their judgment, 
although they held clearly that the 
mortgagor or his devisee was not liable 
to the action, declined to give any 
opinion whether the mortgagee out of 
possession would be liable. 



In Turner v. Richardson, 7 East, 
335, it was hehl that assignees of a 
bankrupt, not being liable to cove- 
nants until they have made their elec- 
tion whether to take to the property 
of the bankrupt or not, had not com- 
pleted such election, and taken such 
possession of a leasehold as would be 
conclusive against them, merely by 
directing the lease to be put up to 
auction for the purpose of ascertain- 
ing the value, no person bidding at 
such auction* 
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before the court, not by an original 

lessee, but by a mesne assignee, it would 

ibllow, that as he had no privity of co;<- 

frfc/ with the lessor, no ground would 

remain to support the action against 

hm. Boicer having said, that if mesne 

aaignees could, by fraudulent and se- 

art assignments, discharge themselves, 

tad still retain the possession and en- 

iosfment of the estate, it would be at- 

teided with great inconvenience to 

lexors. CkanUfre answered, that if the 

lecond assignment had been* made 

foudolenrly in this case, the fraud 

iboald have been averred, as was done 

taadaein Vent. 329.331. jinon. He 

also nationed Lekeux v. Nash^ H. 

18^2. 2 Sir. 1221. as another 

nAonty to shew that a fraud in the 

aajgnment cannot be taken advantage 

9i onJcss it is pleaded. — The court 

took time to consider, and on Friday , 

]( Nffv. Lord Mansfield delivered 

tkdr opinion. He said, they did not 

ester into the merits of the Jirst plea, 

(and of which 1 have not taken any 

iodce both for that reason, and be- 

ctose it was not at all applicable to 

die case in the text,) fur that they 

voe unanimous in thinking that the 

Rplication to the second was not good, 

laless it had gone farther, and charged 

the second assignment to have been 

fciadulent [r 3]. By the assign- 

mtot, the title and possessory right 

ptssedy and the assignee became pos- 
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sessed in law. As to 1780. 
actual possession; that 
must depend on the 
nature of the property, 
whether it can take 
place. It might be a 
waste or unprofitable ground, as seemed 
to have been the case here. — (From the 
first ph'a itaj)pcared to be ground meant 
to be built upon.) — This case was by 
no means like Eaton v. Jaques, for the 
assignment there, lH*ing a mortgage 
from the nature of the transaction, it 
was not an assignment to ihis purpose; 
it was a mere security ; till the mort- 
gagee called for his money, the mort- 
gagor was to be left in possession, and 
to pay the interest ; and it was not 
understood by either of the parties^ 
that the mortgagee should be liable 
for the rent. 

In point of fact, the lastassignment in 
this case of Walker v. Reeves was only 
as a mortgage security. Therefore, if 
the plaintiff, instead of replying that 
Riggs did not take posses- 
sion, had traversed, by his [ 463 ] 
replication, the allegation 
of the plea, that the defendant had as* 
signed all the estate, title, interest, SfC» 
and upon issue being joined, it had ap« 
peared on the trial, that the assignment 
contained a proviso of redemption, it 
should seem that he would have been 
entitled to a verdict, on the authority 
of Eaton v. Jaques» 



[r 3] Such a replication was at- 
inopted in Taylor v. Shum, I B.Sf P. 
tl, without success ; and it was held 
dearly t)iat a lessee might assign to 
vkoever he pleased, to get rid of his 



liability. Byre, C. J. also doubted 
whether it were possible that there 
should be a fraudulent assignment, or 
any issue taken on such a point. 
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Monday, 
13th Nov. 



By iht tnic con- 
struction of 20 

a sheriff is not 
liable to be 
called upon to 
return process 
unless within six 
kinar months 
after the expira- 
tion of his office, 
mnc( the day on 
which he goes 
oat of ofhce is to 
be reckoned as 
part of the six 
snonths. 



The King against Adderley. 

T^HIS was a rule to shew cause, why a supersedeas shoulcl 
^ not be granted upon an attachment issued against the 
defendant for not obeying a rule, to return a writ which 
had been . directed to him when sheriff of Warwickshire^ 
The facts of the case were; That the defendant went out 
of oiiice on the 12th of February last, at four o'clock in the 
afternoon, and was not served with the rule in question till 
the 30th of July following. By 20 Geo. 2. c.37.% 2. It is 
enacted, '^ That no sheriff shall be liable to be called upon 
" to make a return of any writ or process, unless he be re- 
'^ quired [^^] so to do within six months jifter the expiration 
*^ of his office," and a month in law is a limar month, or 
twenty-eight days [f I], unless otherwise expressed {a),. JR?- 
bruaru, in this year, consisted of twenty-eight days, au(^ 
therefore, if the day on which the office expired was to be 
feckoned in, to make up the six months, the rule was served 
a day too late, and the defendant was entitled to the protec- 
tion of the statute. 

On Tuesday, the 7th of November, the case was argued^ 
by the Attorney-General , and H heeler, in support of the ruls^ 
and by Dunning, on the odier side. 

Three questions were made, " viz. 1 . Whether the day of ^ 
quitting the office should be considered as included in the 
six months, or excluded ? 2. Whetlier the proceeding by a^' 
tachment was not inegular, the defendant being no longer 
an officer of the court, and whether the process ought not 
to have been a distringas? 3. Whether the defendant, if 
not protected by the statute, must pay a fine equal to the 
whole debt, or whether he was not entitled to relief, u|jbn 
equitable circumstances to be laid before the court by affi- 
davit ? 

l.On 



[<l>] It is not sufficient for the 
party to require the sheriff to return 
the writ ; he must have been served 
with a rule of court for that purpose 
within the six months, otherwise an 
attachment cannot issue ac^ainst him. 



the only way to require him to return, 
a writ being by a rule and process of 
the court. R.\. Jones, B.R.T. 27 
Geo. 3. 2 Term Rep. 1. 
(a) 2 Black. Comm. 141. 



[r l] In Lacon v. Hooper, 6 T. R. gretted that it had been originally so 

224, this was declared to be a rule of decided. S. P. admitted in Glassing* 

construction so established as not to ton v. Rawlins, cited in the next note* 
be shaken ; though Lord Kenyan t^ 



IN THE TWENTY-FIRST YEAR OF GEORGE lit. 463 a 

1. On the first question^ the court were, at first, of opi- 1780, 
moo, that the day on which the old sheriff quits his * office i_-^-^ 
was not to be reckoned in the six months; for there is no The King 
fraction of a day, and he might be called upon to act in the against 
course of that day. Adder let* 

2. As to the second question, it was argued, on the part of *[ 464 ] 
the defendant, that the same practice ought to obtain with 

regard to rules to return writs, and rules to bring in the body, 

and that^ in the latter cases, the proceeding against the old 

dieriff is always by distringas. The master, however, on 

bang referred to by the court, certified, that a diiference had 

always prevailed, and that for not obeying a rule for returning 

t writ, tlie constant course is to proceed by attachment ; and 

BcLLERy Justice, stated a reason for the distinction, for he 

<A»erfed, that the writ in strictness, ought to have been re** 

turned before the old sheriff was out of office, and therefore 

tfae contempt was actually committed while he wa^s'a servant 

of the court. 

3. With regard to the third question. Lord Mansfield 
aid, he did not recollect any instance where the court had 
exercised an equitable jurisdiction in such a case as this, by 
coquiring into the actual damage sustained by the default 
of the defendant, and compelling him to make satisfaction 
only to that extent. ^JThe master then referred to, said he 
imew of no such instance ; but Buller, Justice, seemed to 
consider, that when the sheriff should come to purge the 
contempt, it would be competent for the court to moderate 
the punishment, and not impose a fine to the amount of 
the whole debt, though, in order to proportion it to the 
actual damages, he thought they nmst be ascertained by a 
jury. 

Lord Mansfield then observed, that this question was 
not then before the court; and Ashiilkst, J uat ice, having 
proposed that the attachment should lie in the office for 10 
day«, with liberty for the defendant tu apply, in the meantime, 
to have it set aside upon terms, a rule was pronounced to that 
effect. 

Afterwards, on this day. Lord Mansfield delivered the 
opinion of the court, as follows : 

Lord Mansfield, — We have altered our opinion on this 
case, upon grounds which 1 will mention. The old sheriff, 
on the l<ith of Februari/, turned over, by indenture to his 
luccessor, all un-execulcd process (a). The act, by its title, 
purports to be made for the ease of sheriffs with regard to 
the return of process. We find, m the case of Beilasis v. 
Hester, reported by Lord Raifmond {b), that it is laid down [ 465 ] 

by 

(fl) 20 Geo. 2. c. 3?. § 1. {b) B, R. M. 9 JVilL3. 1 Ld. Raym ; 

280. 
E4 
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by tbe majority of the courts that where the computatioo 
is to be made from an act done [f 2], (as from the sight of a 
bill of exchange by the acceptor^ which was the case there)^ 
the day when such act was done is to be included. Now 
here the act of quitting the office by turning over the writs, 
4rc. to the new sheriff was done by the defendant on die 12th 
of February. So, in the case of Norris v. The Hundred of 
Gautrisy mentioned in Rollers Abridgment (c), and reported 
in 1 Brownlow (jd), which was an action on the statute of 
Hue Sf Cry J the robbery was laid, and proved tp have been, 
on the 9th day of October , 13 Jac. 1. and the writ was tested 
the 9th of October, 14 Jac. 1. and the words of the statute 
of Elizabeth (e) being, '^ That no* person shall take any 
'' benetit, S^c. except he or they so robbed shall commence 
'' his or their suit or action within one year next after such 
'* robbery, S^c." (f), it was held, that the day when the 
robbery was committed, was to be included in the year, 
and that the action was brought too late ; and judgment was 
arrested after verdict. The words of the statute of £0 Geo. 2. 
are the same as those of 27 Eliz. and this being a penal 
proceeding against the defendant, who is intitled to the most 
fiavourable construction of a statute expressly made for the 
ease of sheriffs, we think die day of his leaving the office is 
to be computed as part of the six months, and, therefore, the 
rule to return the writ came too late. 

The rule for a supersedeas made absolute. 



(c) 2 Roll. Ahr. 520. pi. 8. 
((f) 1 Brownl. 156. S. C. more fully 
reported Hob. 139. 



(e) 27 EL c. 13. 

(/)§9. 



[r 2] This doctrine was confirmed 
on the authority of the present case 
in Castle v. Burditt, 3 T. R. 623, in 
which it was held, under a statute 
enacting that no writ should be sued 
out until one calendar month next af- 
ter notice, such notice having been 
served on the 28th of April, that a 



writ sued out on the 28 th of May was 
not too soon. Also in Glassington r. 
Rawlinsy 3 East. 407, where it was de- 
cided that the day of arrest must be 
taken into account, in calculating the 
two months that a trader must lie in 
gaol, in order to make him a bank- 
rupt under 21 Jac. 1. c. 19. s. 2. 
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1780. 

The King against Barrat. ^^^li. 

THIS was a rule to shew cause, why an information if t parith-offi- 
should not be filed against the defendant, as one of the J^^^^'nV*' 
oiferseer^ of the poor for the borough of Stockbridse. The poor-rate, after 
offence charged by the affidavits was, that, after me poor- j^*'*^^*^" 
late had been signed by the parish-officers, and allowed by juTtkes jbarwith 
the jostices, the defendant had altered it, by interlining theapprobatioii 
n anicJe of one Geary for a tenement in the borough. It U^ sbaii"not^' 
appeved that Geary's landlord, * (since one of the mem- punished by 
\mi letumed for the borough,) had been rated for this ''•r°^g"'i 
ICKoeot for the two preceding years, and the prosecutor ^ 
fvorv that he believed the alteration was made to serve elec- 
lin purposes. 

On the other side, it appeared, that the defendant had 
the concurrence of the other paiish-officers, and the permis- 
lion and approbation of the justices, and he positively swore 
diat he had not acted with any view to election purposes. It 
also appeared that there was no vacancy at the time ; that the 
rates are made at Stockbridge every month ; and that Geary*s 
name had been inserted in a subsequent rate, which ynns 
made previous to the election^ and had been suffered to remain 
without any appeal. 

Lord Mansfield said, that, in granting informations, 
die court always looked to the motive : that, the defendant 
had acted improperly, but with the sanction of the magistrates^ 
approbation, it was very natural for him to fall into such a 
mistake, and he denied positively havii^ acted with any view, 
to election purposes, which indeed the circumstances shewed 
could not have been answered by what he had done : the crime, 
if any, was in the justices, and they ought to have been the 
objects of the application : however, as the conduct of the 
defendant was irr^ular, the court would not discharge the 
role with costs. 

DunninSj and Lee, in support of the rule. The Attorney^ 
General^ nidmore, and Burton, for the defendant. 

The rule discharged. 
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Wednesday, 
15th Nov. 

The keeper of t 
prison cannot be 
foil LF ll 



Hawkins against Magnali.. 

IDOWER opposed one of the bail in this cause, on the 
-*-^ ground of his being the Keeper of the Poultry Compter. 
Baldwin^ on the other side, contended, that the rule pro- 
hibiting officers from becoming bail, extends only to those 
of the court where the action is brought; but Buller, 
Justice^ said, there was no such distinction [f 103], and, 
though Bower was afterwards instructed to wave the obj.ection^ 
the court declared they must reject the bail, to preserve tfae 
uniformity of practice [1]. 



[t 103] Vide Bolland v. Pritchard, 
C. B.H.12 Geo. 3. 2 Blackst. 799' 

[1] By the rules and orders of B, 
JR. M. l654. § 1. " It is ordered, 
** that, for the prevention of mainte^ 
** nance and brocage^ no attorney be 
'< lessee in an ejectment, nor bail for a 
** defendant, in this court, 
[ ^7 ] ** in any action." There 
is also a similar rule in 
the same words among those of C. 



B. of the same term, § 1 [^S^*]. In 
a case of Boulogne v. Fatt^rifi[tH)4], 
B. R.T. 18 Geo, 3. the clerk to the 
defendant's attorney was tendered as 
bail, and objected to, by Douglas^ of 
counsel for the plaintiff, as being with- 
in the reason, though not the words,, 
of the foregoing rule, and the court 
being of that opinion, he was rejected. 
—But if a person, who by the rules 
of the court is not permitted to become 

bail. 



[<3^] And by a rule of that court, 
M.SGeo. 2. It is ordered, that no at- 
torney of this, or any other court, or 
any practising as such, shall be bail in 
any suit or action depending in this 
court. And on the construction of that 
rule, the court held inLaing wCundale, 
C, B. M. 29 Oeo. 3. H. Bl. 76, that it 
extends to the articled clerks of attor- 
neys. But, in a crimkial case, the 
defendant's attorney may be bail for 
him. Thus in ii^j; v. Boi^eSf the de- 



fendant was carried down to Bedford 
assizes, Avg, .1787> under a rule of 
court, before AsiiiiunsT, Justicey to 
give bail on articles of the peace ex- 
hibited against him by his wife, Lady 
Strathmore, One of the bail was ob- 
jected to as being his attorney ; but 
AsHiiuusT, Justice, held that the rule 
did not apply in criminal cases. How- 
ever, the other bail appearing insuffi- 
cient, the defendant was remanded, 
[t 104] Since reported, Cowp.S^B. 



[f 1] Contrti Faulkner v. Wise^ I 
B, Sf P» 150: where a person de- 
scribed as " oi Banbury \\\ the county 
•* of Oxford, gaol-keeper," was allowed 
to justify by affidavit, the court say- 
ing, that he might be a corporation 
gaol-keeper, and have nothing to do 



with the process of that court ; which, 
it appears, from the rule of C. B. HiL 
6 G, 2, *. 7, there cited by the re- 
porters, is the ground of rejection. 
The present case was not mentioned 
to the court. 
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hail, shall be put into the bail-piece, 
and not excepted to, the plain tifl' can- 
not take an assignment of the bail- 
bond, and proceed upon it, as if no 
bail had been put in. This was de- 
termined in B. R. E. 22 Geo. 3. Sat. 
27 Apr, in a case of Thomson v. Rou- 
6r//.— The attorney for the defend- 
ant [f 2] was one of his bail. The 
plaintiff* did not except, but. consider- 
ing the bail-piece as a mere nullity, 
took an assignment of the bail-bond, 
and brought an action upon it. Mm- 



1780. 



Hawkins 

against 
Maokall. 



gay moved to stay the 
proceedings, and the 
court held that the as- 
signment was irregu- 
lar, for that the bail- 
piece was not void; 
the attorney, although he ought not 
to have been bail, and was punishable 
by the court, being liable to the plain- 
tit!', who, by not objecting, had ac- 
cepted his security. Bower for tb« 
plaintiff [t 105]. 



[t 105] Vide Jackson v. '^rinder.C. B. H. 18 Geo. 3. 2 Blackst. 1180. 



Cope and Another against Cooke. 



Wtdnetiltjt 
ISih Nov. 



/^N Thursday^ the 9th of November, Mingay had obtained Ititnotfofficicnt 
^^ a rule to shew cause^ why the defendant should not be [a'a^^SSllJitto 
discharged^ on filing common bail, on the ground that the hold to Uii, to 
affidavit on which he had been arrested, did not state the na- Jj^nd^t u tn- 
ture of the demand with sufficient certainty. The words were, debted to him \% 
« That the defendant was indebted to the plaintiffs in <£200, 1° ""^"^^ "^^ 
" upon promises. 

Borcery this day, shewed cause, and said, that all the sta- 
tute (a) had been construed, (in the different cases,) to re- 
quire, was that the fact of the debt being due should be stated 
with certainty, not argumentatively, and by reference to evi- 
dence. That, in this particular case, the circumstances were 
long and complicated, (the action being a special assumpsit 
on an undertaking relative to the sale of a chance in the 
Irish Lottery,) and it would have been impossible to set 
forth the ground of the demand without stating the whole 
substance of the declaration. He admitted that the original 
affidavit could not now be amended , nor its defects supplied 
by a supplementary one \^ 106]. 

The 

(a) 12 Geo. I. c. 29. §2. the court of C. B. it should seem 

[t 106] Vide Rttlcs v. Groneman^ that such supplemental affidavit may 

C. B. H. 4 Geo 3. 2 JVils. 224. be filed. Hobson y. Campbell, C.B.T. 

O* But by the present practice of 29 Geo. 3. /i.^/. 245.249. 



[r 2] In Fenton v. Ruggles^ 2 B. 
4* P. the court, notwithstanding the 
authority of this case, refused to stay 
proceedings in an action on the bail- 



bond, where an assigament had been 
taken under circumstances exactly 
similar. 
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1780. '^^ court were of opinioDy that the affidavit was too ge* 

%,^ym,^ neraly but would not allow the defendant the costs of the 

Cope application, which Mingay had moved for. 

against The rule made absolute [cJty^], 
Cooke. 

[«> •] So an affidavit that the dc- B. R. H. 26 Geo. 3. I Term Rep. 83. 

fendant is indebted to the plaintiff ** in Davis v. Muzzinghi, B. R. E. 27 Geo. 

** £23 in trover/' is bad. Hubbard 3. I Term Rep. 705. Mackenzie y. 

V. Pacheco, C. B. E. 29 Geo. 3. H. Mackenzie, B. R. E. 27 Geo. 3. 1 

iV. 2 1 8. Vide also Sheldon v. Baker, Term Rep. 7 1 6. 



Sjtarday, LowRY ZTid Anothcr against Bourdieu. 

18th Nov, "^ 

An intaraoce HPHE plaintiffs had lent to LawsoUy captain of the Lord 
SShSuulterct, 7 Holland East Indiaman, £26,000, for which he had 
snd the |>re- ' given them a common bond^ in the penal sum of «£52yOOO. 
Siu^lhiiuot ^^^}^^ hevfaa with his ship at China, the plaintiffs got a 
recover b^k the poHcy of insurance underwritten by the defendant and others^ 
theTw "haj***^ whicli was in the following terms : " At and from China to. 
rived lafe, '' London, beginning the adventure^ t^on the goods from the 

'' loading thereof on board the said ship at Canton in 
*' China, 8^c. upon the said ship, i^c. from and immediately 
** following her arrival at Canton in China, valued at 
'* <£26,000, being the amount of captain Patrick LaKson\ 
** common bond, payable to the parties as shall be described 
'^ on the back of diis policy ; and it bears date the l6th day 
*' of December, 1 773 ; and, in case of loss, no other proof 
'' of interest to be required than the exhibition of the said 
'' bond : warranted free from average, and without benefit of 
'' salvage to the insurer.*' — At the head of the subscriptions 
was written, " On a bond as above expressed/^ — Captain 
. Lawson sailed from China, and arrived safe with his privi- 
lege, (as it is called,) or adventure, in London, ou the 1st of 
July, mi, none of the events insured against having hap- 
pened. The receipt of the premium was acknowledged on 
the back of the policy. In 1780, the insured brought this 
action for a return of the premium, ou the ground that, the 
policy being without interest, the contract was void. The 
cause came on before Lord Mansfield, at Guildhall, at 
the Sittings after the last Trinity Term, when his Lordship 
was of opinion, that the policy was a gaming policy, pro- 
hibited by the statute of 19 Geo. 2. c. S7t and both parties 
equally guilty of a breach of the law ; that the rule, there- 
fore, of melior est conditio possidentis was applicable to the 
case, and the plaintiffs could not recover the premium. A 

verdict 
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\«xiict was accordingly found for the defendant, agreeably to 1 780. 
Ilia Lordship's direction : but the next inoming, he expressed \^\/m^ 
a doubt as to the propriety of his opinion, because the money Lowrt 
had been paid upon an executory agreement \^hich ''^could against 
never have been completed; and, the first day of this term, Bourdieit. 
Bearcroft obtained a rule to s-hew cause, why a new trial *[ 469 ] 
should not be granted. He insisted, that the contract was to 
be considered as executory in its nature, the premium having 
been paid before the risk commenced. 

This day, cause was shewn, by the Attomei/'Generaly Cozxh 
per, and Duimiug. 

They contended, that, in truth, and substantially, the plain- 
tiffii had an insureable interest. That, though this was, in 
form, a policy on the ship and goods, yet the bond was stated, 
m the very body of the policy itself, as the real interest of the 
iiKored. If there was no insureable interest, yet, as the 
/tiaintiffs paid the money with their eyes open, and not under 
jUiy mistake of the law ; as they expressly stipulated that the 
bond should be, between them and the underwriters, the only 
proof of interest that should be required, or, in other words, 
that it should pass for interest, as between them, whether the 
law considered it as such or not ; as they most undoubtedly 
inrould have called upon the defendant if the ship had been 
lost ; the court will not assist them in recovering the pre* 
miumy although paid upon an illegal consiileration. It may 
be said that, in case of a loss, the law would not have com- 
pelled the underviTiters to pay. That may be true; but it 
would have been dislionourable in them to refuse, and the 
principle in such cases is, that the court ought to remain neu- 
tral. If the underwriters had, in fact, paid, the court would 
not have assisted them in recovering back their money, in 
an action for money had and received. Many cases of the 
same sort were mentioned by Lord Mansfield at the 
trial, where money, the payment of which could not have 
been compelled by law, having been actually and voluntarily 
paid, it cannot be recovered back in an action ; as, for in- 
stance, money paid by an infant, or on time-contracts for the 
price of stocks. As to the payment of the premium, though 
there is a receipt for it on the policy, yet it is well known 
that, in point of fact, it is never paid at the time of under- 
writing, but remains an article in tlie current account between 
the broker and the underwriter. 

Bearcrofty on the other side, argued, that as the plaintiffs 
could not have recovered for the loss, and had made the in- 
surance under a mistake of the law, not with an intrution to 
act against it, they ought to recover back the premium^ as 
paid without any consideration. It happens every day that [ 470 ] 
the premium is recovered back when it has b«en paid upon a 
mistake in pouit of law, if no fraud or illegal intention ap- 
pears. 
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1780. p^rs. The parties here ^ere guilty of a blunder, and no- 
<^\^0^^ thing more. If diey had intended a fraud upon the statute^ 
LowRY they would not have stated the nature of their supposed in- 
against terest in the very policy itself. There are cases where even 
Bou&DiEu. on a policy clearly illegal the premium has been decreed to 
be paid back, in a court of equity. In Wiliimham v. 
Thornborough {a), upon a bill brought to be relieved against 
an illegal policy, the court made it a condition that the 
plaintiff should return the premium. If it is said, that the 
reason of that decision was, that it is a rule in courts of 
equity never to give relief, even in cases of gross fraud, with- 
out ordering what is really due on either side to be paid^ that 
rule will apply, and ought to govern, in the present case, for 
this court has often said, that mercantile questions ought to 
be decided in the courts of law according to equitable prin- 
ciples. 

Lord Mansfjeld,— It is certainly true, in many in- 
stances, that first thoughts are best. I am now very much 
inclined to my first opinion. There are two sorts ofpolicies 
of insurance; mercantile and gaming policies. The first 
sort are contracts of indemnity, and of indemnity only ; and 
from that principle a great variety of decisions and conse- 
quences have followed. The second sort may be the same 
in form, but in them there is no contract of indenmity^ be- 
cause there is no interest upon which a loss can accrue [f 1]. 
They are mere games of hazard ; like the cast of a die. In 
the present case, the nature of tlie insurance is known to 
both parties. The plaintiffs say, '' We mean to game; but 
'' we give our reason for it; Captain Lawson owes us a 
'^ sum of money, and we want to be secure in case he should 
" not be in a situation to pay us.'' It was a hedge. But 
they had no interest ; for, if the ship had been lost, and tlie 
underwriters had paid, still the plaintiffs would have been 
intitled to recover tlie amount of the bond from Lawson. 
This then is a gaming policy, and against an act of parlia- 
ment; and therefore it is clear that the court will not inter- 
fere to assist either party : according to the well known rule, 
that in pari delicto, t^c. Not that the defendant's right is 
better than that of the plaintiffs, but they must draw their 
remedy from pure fountains. 1 have returned to my old 
opinion ; sometimes you miss the mark by taldng too long 
an aim. 
[ 471 ] WiLLES, Justice, — I shall make no apology for differing 

from the rest of the court, in a case where such great abilities 

have 

(a) Cane. H. 169O. Free, in Chanc. 20. 

[r 1] Sec Cravford v. Hunter, 8 T.R. 13, and Lucena v. Cravford, 3 
B. 4- P. 75. 
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hare entertained two different opinions. The premium has ] 7 80. 
been paid, and yet no risk run ; for the policy was void from y--^— ^ 
the b^inningy and the insured could not have recovered from Lowrt 
the underwriters if the ship had been lost. But 1 cannot against 
think it a gaming policy. It does not appear to me that the Bouhdjeu* 
parties bad an idea they were entering into an illegal contract. 
The whole was disclosed, and they thought there was an 
interest. This was a mistake, but it is a new point of law. 
Hie case cited from Precedents in Chancery is not perhaps 
decisive, but it goes a great w%y ; and it would be very hard 
diat a party should lose what he has paid under a mere mis- 
take. 1 think in conscience the defendant ought to refund the 
ptmium, 

AsHViVRSTy Justice, — I am clear that there ought not to be 
anew trial. A poUcy of insurance ought to be a mere con* 
tatX of indemnity, and nothing more ; but here the money 
ffi^t have been paid twice ; which shews decisively that this 
was a gaming policy. 

BuLLER, Justice, — It is very clear to me that the plaintifb 
ought not to recover. There was no fraud on the part of the 
onderwriters, nor any mistake in matter of fact [f 2]. If the 
/cur was mistaken, the rule applies, that ignorantia juris non 
excusat. This was a mere gaming policy, without interest* 
Tliere is a sound distinction between contracts executed and 
executory, and if an action is brought with a view to rescind a 
contract, you must do it while the contract continues execu- 
tory [f 3], and then it can only be done on the terms of re- 



stonng 



[f 2] So, where a material docu- 
ment had been concealed at the time 
of making an insurance ; and plain- 
tiff, an underwriter, had paid the 
amount of his subscription, it was 
held that he could not recover it back, 
because, before the adjustment, that 
document, with other papers, had 
been laid before the underwriters ; not- 
withstanding plaintiff might be igno- 
rant, when he paid, that the conceal- 
ment afforded in law a defence to an 
action on the policy. Bilbie v, Lym- 
le^, 2 East. 4,69. Otherwise if the 
assured be ignorant of a. fact. Oom v. 
Bruce, 12 East. 225. 

[f 3] In Munt v. Stohcs, 4 T. R. 
561, it was held, that where execu- 
tors had paid money borrowed by 



their testator, upon an illegal loau» 
they could not recover it again fn 
an action for money had and re- 
ceived ; and JB////rr, J . referred to this 
case as establishing the distinction 
here stat d. In Cotton v. Thurland^ 
5 T. R. ^07. where money had been 
placed in defendant's hands as a stake- 
holder, to abide the event of a battle, 
and not paid over to the winner, the 
court held it might be recovered by a 
party to the wager, the contract be» 
tween him and defendant being still 
executory ; and they expressly over- 
ruled, Camm v. Alder, a contrary 
nisiprius decision of Wilson^ J. In a 
subsequent case of Lacaussade v. 
IVhite, 7 T. R. 535. the court cer- 
tainly acted on grounds contrary to 

thU 
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1780. itoring the other party to his original situation. There was a 
v^^^^^^^ case of Walker v. Chapman^ some years ago in this courts 
LowRY where a sum of money had been paid in order to procure a 
against place in the Ctistams. The place had not been procured, 
BovRDJEV. and the party who had paid the money having brought his ac- 
tion to recover it back ; it was held, that he should recover, 
because the contract remained executory. So, if the plaintiffs 
in the present case had brought their action before the risk was 
over, and the voyage finished, they might have had a ground 
for their demand ; but they waited till the risk, (such as it 
was, not indeed founded in law, but resting on the honour of 
Ae defendant), had been completely run. It makes no differ- 
ence whether the premium was paid before the voyage, or 
after it. 

The rule discharged [<G^]. 
Lord Mansfield said, he desired it might not be under* 
stood, that the court held, that, in all cases where money 
has been paid on an illegal consideration, it cannot be reco- 
vered 



[472] 



[<3t>] Vide Jndree v. Fletcher, B. R. 
JB. 29 Geo. 3. 3 Jerm Rep. 266, where 
it was held that b, premium paid, on a 



re-assurance void by ip Geo. 2. cap. 
37, cannot be recovered back. 



this distinction between contracts ex- 
ecutory and executed, and to the au- 
thority of the principal case ; refusing 
there a rule for a new trial, where 
plaindif had recovered, under the 
count for money had and received, 
the premium paid by him on a war 
policy, after the event had happened 
which was to decide the wager. But, 
in Uowson v. Hancock, 8 T. R. 575. 
they appear to have reverted to the 
former principle, deciding that after 
an illegal wager had been paid over 
to one of the parties, it could not be 
recovered against the stake^holder ; 
and Lord Kenyan^ referring to La- 
caussade v. White, considers it main- 
tainable on a ground that does not ap- 
pear to belong to it, viz. that it was 
money recovered from a stake-holder. 
Per Lawrence, J. 8. East. 381. tn not. 
See flrcc. Vandyck v. Hemt, 1 East. 
96. where the court held, that after a 
loss by capture in a smuggling trans- 
action, the assured could not recover 
the premium. And Morck v. Abel^ 3 



jB, 4" P' 35. where the same point was 
decided against a plaintiff, who was a 
foreigner, though the illegality of the 
voyage arose only from certain provi- 
sions of the navigation act, which had 
been much relaxed in practice. See 
also Shiffner v. Gordon, 12 East. 296, 
and the cases there cited. Also Lubbock 
v. Potts^ 7 East. 449* Also Tappen^ 
den v. Randall, 2 B. S^ P. 467, in 
which the plaintiffs recovered the con- 
sideration money paid for a bond con- 
ditioned to pay an annuity, until the 
hop duties should amount to a certain 
sum ; such event not having happen- 
ed, and nothing having been paid on 
account of the annuity. In Aubert 
y. IValsh, C. B. M. 51 G. 3. which 
was an action to recover, the premium 
paid on a war policy, brought before 
the event had happened, the court 
took a full view of all the cases here 
cited ; and determined that the plain- 
tiff was entitled to recover, upon the 
distinction taken by Buller, J. in the 
principal case. 
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rextd back. That in cases of oppression, when paid, for in- 1780. 
ataoce, to a creditor to induce him to sign a bankrupt's certi- ,^^-i^ 
ficate, or npoh an usurious contract, it may be recovered, for, 
& sach cases, the parties are not in pari delicto (a). 

(a) Vide Jones v. Barkley, T, 21 v. Bromlct^, N. Pr. E. 1760. w/rj,- 
Geo. 3. infra, p. 695. Note [3]; SmitH 696. 



tiRoWN against Rivers. ^Slfo^. 

hpttlS was an actidn cff assumpsit brought by the plaintiff If » person who 
^ IS payee of a promissory note, drawn by the defendant, charged bi*an 
for/i5, beariilg date the 1st of November, 1777, and pay- inwivrnt act 
lUfto the plaintiff; or his order, twelve months after date. l^a^^covc^fS 
7k i^aintiff had pledged his note with one Crowe, for <£^. a promissory 
in November, mi, the plaintiff* was arrested and imprisoned, JS*c tS^mS^ 
wA, in June, 177B, i^as discharged under the insolvent act fore his impH- 
of 18 Geo. 2. c. 52. This note was not inserted in the sche- J°e"m*jlto Sf 
dole of his effects delivered in at the time of his discharge (a), discharge, and 
There was an indorsement on it by the plaintiff in favour of ^***!!^T** ^^^ 
Crowe, and some dispute arose between the counsel, whether sciieduie, he 
this indorsement was made prior or subsequent to the impri- •^•^ *»°'*^ ***• 
•ooment, but it was admitted that the note was pledged before ^^^ for hu 
the imprisonment. The declaration stated the insolvency of Miisnees, 
the plamtifl^, his discharge, and that the note not being paid 
when it became due, he had, after his discharge, redeemed it 
from Crowe. The cause was tried before Lord Mans- 
field, at the Sittings after last Trinity Term, and a verdict 
found for the plaintiff, with damages to the full amount of the! 
lK>te. 

On Wednesday, the 8th of November, Morgan obtained a 
nde to shew cause, why the verdict should not be set aside, 
Hid a nonsuit entered ; and, this day, the case was argued, by 
the Attomey^General, for the plaintiff*, and Dunning and 
Xorgan, for the defendant. 

On the part of the defendant, it was contended, that, by 
the operation of the statute, § 14. this note became vested in 
the clerk of the peace, andj by his assignment, in the as- 
sqpnees ; that the plaintiff' had rio longer any interest in it, r 473 ] 
and could not maintain the action. 

On the other side, it was said, that the plaintiff^ had an 
interest in the note, to the amount of the «£20, and the ac- 
tion could not be split. He could not sue foi- that' sum, and 

the' 

(a) 18 Geo. 2. c. 52, § 12. 

Vol. 11. F 
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the assignees for the balance. Parties having difTerent 
_ ^ _ portions of interest in a note, cannot bring separate actions. 
Browx i'he plaintifTwas entitled to recover die whol^, but would 
against b^ & trustee for his creditors as to the balance beyond the 
Rivers. £^0. 

Lord Mansfield, — As between the plaintiff and defen- 
dant there can be no doubt. The plaintiff must recover tlie 
whole, and pay over, what exceeds the sum he has advauced^ 
since his discharge, to his assignees. 

The rule discharged^ 



TW^jay, Den, Lessee of Taylor, against The Earl 

-^•*^°''* of Abingdon. 

Upon an elegit '^pHE lessor of the plaintiff having recovered a judgment 
bS^dVo^diveJ against the defendant, sued out an elegit of his lands in 

«' moiety of each the couDty of Berks, upon which an inquisition was taken, 
meotandfann' ^^^ returned by the sheriif ; and this ejectment was brought 
but only certain to obtain possession under the elegit, The cause came on 
ten«ncntf,^ for ^ri^l before Perryn, Baron, at the Sumnter Assizes for 
« moiety ttfUj* Berkshire, on Tuesday, the £5th of J*//?/, 1780, and the in* 
whole. quisition being produced, it appeared, that it mentioned bj 

name all the difierent farms and tenements of the defendant s 
estate in the county consisted, with their value, the number of 
acres in each, be the same more or less, the tenants' names, 
yearly value besides reprizes, and the clear yearly amount of 
the whole ; and then, repeating the names of a certain number 
of them, their number of acres^ more or less, and yearlj 
amount, it found that those particular farms and tenements 
were a true and equal moiety of all the said lands and pre- 
mises of the defendant in the county, ^' which moiety of the 
'^ said lands and premises, I, the said sheriif, on the day of 
<< taking this inquisition, have caused to be delivered to the 
^* lessor of the plaintiff, by the price and extent aforesaid^ 
*' Sfc.*' Upon the production of this inquisition. Cozener, on 
[ 474 ] the part of the defendant, objected, that the elegit had not 
been duly executed, and^dat the inquisition was void on the 
face of it, for that a moiety Of each farm ought to have been 
extended and delivered to the lessor of the plaintiff, and not a 
certain number of distinct farms, amountuig, in value, to a 
moiety of the whole. Thb objection being stated, and a 
passage in GUberfs Evidence (a), taken from Fentris (b), 
cited in support of it, the Judge, and counsel on both sides, 
agreed that a case should be saved, setting forth the inquisi* 

tion^ 

faj 54. r*; X f>»^ 259.. 
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tioB, in order to take the opinion of thecontt; subject ta 17S0«^ 
nhich opinion a verdict was found for the pUuntiff. ^ -j— ^ 

Two days afterwards, a similar cause, betwi>en the same Dx^ 
paitiesy came on, before Bui.ler, Justice^ at Oxford, and against 
a case was also saved in that cause, which was to abide the LordABiKO* 
dedsioo of the court on the former. noir. 

Tliis day the question was argued, hy Baldwin^ for the 
pfaunliff, and Cowper, for the defendant. . 

Baldwin contended, that the method in which the writ had 

been executed, and the inquisition taken, was entirely conso« * 

unt to the statute of 1:3 Edw, 1. slat. I.e. 18. by which the 

process by elesit was introduced, llie words of the statute' 

m, ** 1 be sheriff jshail deliver to, (the plaititiff,) all the 

" duttck of the debtor, (save only his oxen, and beasts of 

^ kis plough,) and the one half of his land, until the debt be 

^ kvcd, upon a reasonable price or extent." There is no- 

tlu!^Ai these words that imports that the moiety of each farm 

m tieid is to be extended. Their natural sense is, that a 

mefy in value shall be delivered. The words of tlie wtit 

fanue exactly those of the statute ; and all the precedents ia 

the books of practice, from liastall to LiUj/y resemble the 

■qoiskion in the present case (a). In some instances they do 

not even mention the particular lands. In Brooke's Abridge 

meat. Title Elegit (d), it is expressly laid down, " lliat, if 

*^ elegit issue against one who hath two manors, the sheriff 

^ may deliver one of the manors to the plaintiff, in the name 

** of a n^oiety of the whole, and is not bound to deliver a 

^ moiety of each manor; and so of two acres; and this 

^ seems to be when they are of equal value." The only case 

to be found, which seems to warrant the doctrine contended 

for on the part of the defendant, is that of Lord Stamford v. 

'Sedham, in Leviriz (b). The report of that case by Leviiix [ 475 ] 

if ¥ery short and imperfect, but it seems to be the same which 

is reported, under a different name, viz* Lord Stamford v« 

Uobartj in Siderfin (c) ; for that is mentioned as of the same 

year and term ; and, by that account of the case, it appears, 

that the only question was upon a suggestion that there had 

been a fiilse return made to the elegit, and on the manner in 

irfuch the defendant could get rid of it. It is true, that, in a 

variety of cases, it is laid down, that, upon an elegit, the 

sheriff must set out the moiety delivered, by metes and bounds. 

Thus in Pullen v. Birkbeak, reported in Carthew (d), Lord 

Holt 

(c) Rast. q6q. Clift. S77. 883. I Lev. l60. 
TtmMih. Judgments 1. 17. 33. Li7/y (c) B. R. H. \6 4- 17 Car. 2. 1 Sid. 

574. \ 239. 

-CdJ PL 14. 12£(/ws4.2. ((/) B. R. T. 10 TFiU. 3. Corf A. 

{bj B. R. H. l6 S^ 17 Car. 2. 453. 

F« 
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1780. B^^^ ^J^f ^ If) upon an el^itj the dieriffdelivereth a moiety 
\^^^^0mu ** of a house without meies and bournds, such return is ill. 
£)£if In that supposed case^ as diere are not two houses of equal 
against value, certain part or rooms, equal in value to a moiety, must 
Lord Abivo- be set out ; but the reason given by Holt, viz. that the retura 
DON. is ill for the uncertainti/, shews that the only object of the 
fnetes and boundi is to ascertain and distinguish the parts ex- 
tended and delivered in execution. There is a case in HtU^ 
ton{e\ to the same purpose. But there is no decision, nor 
dictum, except the case in LevinZy which authorizes the 
opinion that a moiety of each particular field, or fuiii^ 
must be extended* The great inconvenience which would 
attend such a method of executing the writ is extremely ob- 
vioii*. 

Cowfer lelied on the case in Levinz, as directly in point ; 
and insisted, that the plain interpretation of the words of the* 
statute were in his favour. 

Lord Mansfield having asked him, what he said to the 
precedents, he answered, timt he conceived they were na 
authority [1] ^ and^ besides, thai they differed fiom one 
another. 

Lord MANSFiELDy — Mr. Baldwin^ you need not reply; 
the reason of the thing is strongly widi the practice, and ia 
your favour. 

BuLLER, Justice, — ^There are many other casea^ besidea* 
what have been cited^ which shew that the inquisition and^ 
[ 476 ] return are gooci, although separate lands have been extended,' 
provided it does not appear that tliey amount in value to' 
more than a moiety of me whole ; ( Salk. 565. 1 Sid. 9U 
Cro. Car. 319. Mr. Cornells argument goes not only to 
every £uin, but to every dose and field. In short, the writ- 
could not be executed according to his idea, but by delivei^- 
ing an undivided moiety. Yet noost clearly that is not the 
meaning of the statute, for it is agreed the moiety extended 
must be set out by metes and bouruls [1]. I take the mean- 
ing to be, a moiety in value ; which is ascertained by the 

ITie Postea to be delivered to the plamtiff. 



(e) Itf. 

[1] In the case o( Buckley v. Rice 
Tkomas, upon a demurrer, an cntrif in 
the old book of entries is cited, and 
relied on, by Brooke, Ch. J. and 
SaunderSyJ. 9^ an authority to shew 
the proper form of declaring in an 
action for a false return, under 23 H, 
6.C. 15. Plmd. 118. 126. 129. 

[1] " L'execution per force d'^un 
** elegit scrra fait del moycty per metas 
*^ tt bouttdaSy and iiejm,'pcr mie Jf per 



" trntt." Dalt. laS. cites 31 Jss. but 
I can find no such passage in the Bpok' 
of Jssize. The case ih 1 Vent. 259* 
(supra, p. 474. Note (6), ) which is 
referred to by Gilbert, was not cited 
upon the argument. There was no 
decision in that case, the court differ- 
ing in opinion ; and the only question 
was, whether, the return could be 
quashed upon inotioH, it not appear-^ 
ing that possession had been delivered 
by metes and botmds. 



( 
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*1780. 



Jeffery against White. su?nov'. 

^RESPASS for taking cattle; Pleuy lliat they were Ifoyerii^nt- 
-*• taken damage feasant ; Replication, a right of common ; J^^t of fewST 
*^ ' * ' , stating, by ^ay of inducement, part of a private And it is tet 



act. of parliament for inclosing the common, and an allot- J^pi,l^*!jJ)i*^ 
aenty by the commissioners, of the locus in quo to the de- DotLutied to 
fimdanty and traversing the right of common ; Oyer prayed ^*5,2ibeth^ 
cf the act, and granted ; the whole act set forth ; and then^ by entitled to 
Demurrer to. the rejoinder; and cause assigned, that it wa« ?^!^***^^**^ 
KOI dhewn by the rejoinder that the allotment had been made part of hit nd« 
•ocQiding to the directions of the act as set forth ; Joinder in "vtnary'i plea. 
deavrer. 
BmceVf for the plaintifF.— -Xa2crem*e, for the defendant. 
For the defendant, it viras argued, that a party is not en* 
tided to. oyer of acts of parliament, and that it cannot be 
granted, liecause they are not in the power of the court; 
lady for a similar reason, the party who relies upon them, 
CBonot Biake profert, because he has them not to produce. 
Tbat the plaintiff ought to have pleaded the record of 
die act, in a suf^-re^oinder, and thereby have given the de-^ [ 4,77 } 
fiendant ao opportunity to take issue upon it. That by the 
filanitiff 's setting it forth upon the oyer, and tlien demur- 
nog^ the defendant was precluded from that advantage, and 
the [dointiff enabled to state it in whatever manner he 
l^eaaed. That the court, therefore, ought to consider die 
oynr and recital of the act, as a mere nullity ; and that, 
«pon what appeared in the defendant's rejoinder, the allot- 
t was r^ular, and therefore the defence was sij^ient. 
Sower admitted, that oyer could not be compelled of an 
t of parliament j[<i>]; but insisted, that, as it had been in 
fiKt granted, the party who had demanded it was entitled ta 
conaider the whole of what was set forth as making part of 
his adversary's plea. For this he cited 6 Mod. 27. 1 Saund. 
3l6, 317. and other authorities. 

Judgment for the plaintiff. 

[<t>] Nor of a record, as letters Amery^ B, R. H. 26 Oco. 3. 1 Term^ 
patieat inrolled in doncfrj^; Rex.y, lUp, \4^, 
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Y^fJ^*^' GooDRlGHT, Lessee of Hare, Widow, against 

22d Nov. ' , ^ 1 • '3 

Cator and Otliers* 

Mvmdfa^a' npHIS was an ejectment brought to recover the possessioa 
t&arriige settle- ^ of certain lands in the county of Kent, Upon the trial, 
to^*uMof*thc* *^ J^'y found a special verdict, which set forth, (as far as ii( 
letuor^r /{/<f, material to be stated,) as follows : 

with renuinden That Lord BoUmbrokt was seised in fee, (hUer alia,) of 
oovertoUie ^^ premises mentioned m the declaration : Ihat, by mden* 
wSl«mo?Uw** ture bearing date the 7th of September, 1757, reciting, (inter 
tnuteet, to ra- ^Ha,) an intended marriage between him and Lady Diana 
voke a// th« tues Spencer, in consideration of such intended marriage, and for 
nent^MdVhe Other considerations therein mentioned, his Lordsliip cove* 
MtUorhftvinK nanted with Lord Pembroke and Ix)rd Guilford^ parties 
ciTa^brAtf own ^^^i^to, that, in six months after the solemnization of the 
^e, in tiie set- marriage, fi^ would convey to the use of /. S» and fV. B. also 
voeatTon^iiie^ pwrties thereto, certain manors, lands, Sfc. therein mentioned, 
quent thereto, fpr 99 years, for the purpose of raising a certain yearly sum 
by^m^'^^thc ^^' ^ separate use of Lady Dianoy during her and Lord 
conseut of the BoUfigbroke^s Joiut lives; remainder to the use of Lord J3o»' 
i!^?Li*** lingbrme for his life, widiout impeachment of waste, remain- 

not-mffectthe j^a t*i % \ . . i- .^^^ • 1 

estate granted "Cr, after bis death, to trustees, for 500 ye«9, without im* 

5rt^ "/"***"" • P^^'^^^'w'^cnt of waste, to the use and intent that Lady * Diana 

Dot'^^a^ to should take and enjoy a certain yearly rent, during her life, 

ukc advanuge, for herjointure, and upon other trusts; remainder, after the 

a dMse^n^a' determination of such term, to the first and other sons of the 

leaie toiia^nter marriage, in strict settlement, with remainders over ; That the 

incm^or^nt! premises in question were part of those contained m the said 

•[ 473 ] indenture; That in the same month of September 1757, the 

marriage took effect ; That by indentures of lease and release, 

of the 3d and 4th of 'November ^ 1765, in pursuance cf the 

indenture of 1757, and in performance of the covenants 

therein contained, Lord Bolin^broke conveyed to the said 

J/>rd Pembroke and Lord Guilford^ the premises in tlie deed 

of 1757 contained, upon the same trusts, and for the same 

uses, as were in the said deed mentioned, with a power to 

Lord Bolingbroke, during his life, and the trustees during 

the minority of the children of the marriage, to grant leases 

foi^ three hfes,4)T for thirty-one yeais^ (subject to certain- 

restrictionSf and solemnities particularly set forth;) That, in 

the said release of die 4th of November, 1765, was contained a 

proviso of the tenor following, viz. ** That if at any time 

'' during the life of the said Lord Bolingbroke it should be 

^' thought convenient by him, and the trustees, or the sur* 

^ vivors^ or survivor^ and the heirs of such survivor, to sell, 

*^ dispose 
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* dispose of, or exchange, all, or any part of the said settled 1 780. 
** estates, and lay out the money arising therefrom in the ^ , _^^^ 

** purchase of others to be settled to the same uses, it should Qqodrigiit 
** be lawful for Lord Bolingbroke, notwithstanding the said against 
" uses and limitations, with the consent of the tmstees, by any Cator, 
** deed or deeds, with or without power of revocation, to be 
** sealed and delivered by him, and the trustees, in the prc- 
** sence of two or more witnesses, to revoke, fleternmte, 
** aHHuff and make void, all and ever if the tises, estates,^ 
** trusts, and limitatiom, powers, provisoes, authorities, a ml 
" agreements, therein before limited, declared, created and 

* contained, of and concerning the premises so to be sold, 
^ dbposed of, or exchanged, and by tlie same, or any other 
^ deed or writing, to be sealed, and with such consent a.<« 
" lioresaid, to limit the same premises, or any of them, 

* ^nioreof the uses should be so revoked, to the said trustees, 
^ ipon trust, that they, with the consent and approbation of 

* Lord Holiffgbroke, signified by a deed under his hand and 

' seal, should absolutely sell and convey the same to any ' " 

* purchaser, or purchasers, his or their heirs, executors, or 
'^ administrators, or should limit any such new uses, or trusts 

•* of die same, as should be requisite for effecting such sale, [ 47.9 ] 
^ ifispositiou, or exchange, and that, on payment of tlie 
** purchase-money, it should be lawful for the tmstees to 
^ agn receipts for tlie same, which should be sufficient dis- 
^ charges to the purchaser, or purchasers, and that when 
*^ any of the said premises should be sold, for a valuable 
^ consideration in money, and such receipt should be given, 
^ and also when any of tiiera should be sold, disposed of, or 
'* exchanged for, or in lieu of any other manors, Sfc, and the 
" lee-simple of such last-mentioned niHUors should be vested 
" ill the said trustees, all and every the premises, so sold, 
** disposed of, or conveyed in exchange, should be, and re- 
main for ever, thenceforth freed, and absolutely dis- 
charged from all the uses, estates, trusts, declarations^ 
jmcers, provides, and agreements, in and by the said 
indenture of' release limited and declared conceriiing the 
** same, and then, and from tlienceforth, these presents, and 
** tlie grant and release hereinbefore contained, and hereby 
** made, shall be and enure, as to so jnuch of the same pre- 
" niises a^ shall be so res|)ectively sold, disposed of, or con- 
'* vejed in exchange, to the only use or behoof of such 
*' purchaser or purchasers, or of such other person or per- 
'' sous to whom the same siiall be respectively sold, disposed 
*^ of, or conveyed, and of his, her, or their heirs and assigns, 
*' subject only to S9ich leases, as before smk sale or excJiar/ge 
" s/iall hare been made thereof, pursuant to the pozccrs 
** hereinbefore contained;' lliat on tlie C4th of ,7?//y, 1770, 
ky an in(koturo between J^ni Bolingbroke andsMarearet^ 

I' 4 Flare, 



u 

u 

u 
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1780. Hare, yndo\^^ (the lessor of the plaintiff^) reciting that hit 

y^^^^ Lordship had executed a bond to the lessor of the plaintiff, 

GooDRiGHT ^^^itiooed for "die payipent of an annuity of ^500 during 

acainst ^^ '^^^> ^^ qitarterly payments, and that he had agreed to 

Cator. secure the said annuity upon certain estates^ and that they 

should hp conveyed to her for that purpose, it was witnessed 

that, in p^i^anpe of such agreement, and in consideration 

of «£3000 paid to him, for the purchase of the said annuity, 

he granted, bargained, sold, and demised, to tlie said Marr 

saret Hare, (inter alia,) certain estates at Beckenham, ii| 

A.ent, which estates were thp premises mentioned in the de* 

claration, and part of those pontained in the deed of 1757^ to 

have and to hold ^e same for 99 years, if he should so long 

live, subject to a pepper-corn rent, if demanded; That, by 

the same indenture, he covenanted, that he then stood lawv 

fiilly seised of an estate for his life in the premises ; That, by 

the said indenturci it was jprovided, declared, and agreed, 

diat the said premises were so demised to the said Margaret 

[ 480 ] Hare, upon an agreement, and to the intept, that she should 

lease back the same to bim, and his assigns, for 98 years and 

1 1 months, if he should so long live, under the rent of £500 

per annum : That an indenture of re-demise, bearing date tlie 

25th of July, 1770, in pursuance of the above agreement, 

for the said term of 98 years and 1 1 months, if Lord Boling- 

broke should «o long live, w^ m^de by Margaret Hare to 

him, subject to the irept of J^500 per annum, payable quar* 

terly, ana that ^uch last-mentioned indenture contained a 

f>roviso, that, if the said year)y rent of <£500 should be be<^ 
lind, or unpaid, m part, qr in ^1, by the space of 28 days^ 
after any of the quarterly days of payment, although no de^ 
mand thereof should be lawfully rfiade, it should be lawfu) 
for the said Margaret Hare to rcrcnter ; That memorials of 
the aaid indenti^res of the 24th and 25th of July, 1770, were 
duly inrolled in Phancery, before the commencement of the 
action, in pqrsuanpe of the statute of 17 Geo. 3. c. 26 ; That, 
by an act of the 8th of Geo. 3. the marriage between Lord 
Bolingbroke and Lady Diana was dissolved, and it was 
enacted that she should,, during her life, receive «£800 a year 
put of the premises contained in the deeds of 1757 and 1765, 
with power of distress and entry, to secure tlie payment 
thereof, and that the yearly sum for her separate use, and alsq 
the jointure settled on her, as aforesaid, shofild cease and be 
void; That, by indenture of the 20th of October, 1773, be- 
tween Lord Bolingbroke and the trustees in the deed of the 
4tfa of November, 1765, reciting that deed, and the power 
of revocation above set forth, and that it was thought conve- 
ipent by Lord Bolingbroke, and the trustee»| to sell the estate^ 
dierein mentioned, (being the same with those granted and 
^nveyed by the said deed of the 4th of November, 1765,) 
' '" • ' ' and 
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ad to lay out the monies arising from the tele thereof, in 1780. 
other landsi to foe settled to die same uses, and subject to the n_, ^^^ 
same posirerSy provisoes, ^c^ die siud Lord Bolingbroke, by Goodright 
Tartue and in ptarsuance of the power to him given by die said against 
deed of die 4th of November, 1765, and in execution thereof^ Cator. 
dill, with die consent and approbation of the said trustees, 
link and appoint all the- said estates, to the use of the said 
tnislees, upon lryst| and to the intent that they, with the con- 
sent of liord Bolingbrokey should sell and convey the same 
to any purchaser or purchasers, and should limit, create, Sfc^ 

new trusts, of and concerning die same, as should be ne« 
for executing and ei&ctiiig such sale ; That the de- 
contracted with Lord BoUngbroke for the absolute £ 4gi ] 
e of the said estates, free from incumbrance, (except 

die said ii;identpre of release, hereinafter moitioned, of 
Aft tti of October, 177 S, is excepted,) for the price of 
£l9fiBSi That, for conveying the same to the defendant, 
Aetraalees and Lord BoHngbroke, on the 21st of October y 
1779i for the consideration merein mentioned, bai^ainedand 
loid the said estates, (the same including the premises in the 
deeiaration mentioned^) to the defendant, to have and to hold 
die same for ^ year, subject to a pepper-corn rent, if de- 
annded, to the intent that a rel^se of die same, in fee, 
might be grapted to him ; That, accordmgly, by indenture 
of release of the d2d of October, 1773 ; reciting the release 
of 1766, the deed of 1757, die deed of die 20di of October, 
1773, vA the contract widi the djefiendant; the said trustees, 
with the consent and approbation of Lord Bolinsbroke, re- 
leased to the defendant, all the said estates, 8^'c. m the deed 
of the ^Oth of October specified, to the use of him and his 
be^rs for ever ; That the said last-mentioned indenture was 
dely executed, according to the tenor of the power of' revo' 
cation and sale, in the deed of the 4th of November, 1765 f 
That the premises in the declaration mentioned were part cf 
tkowe so released to the defendant ; lliat the indenture of the 
24th and 25th of July, J 770, were not, nor was either of 
them, nor any incumbr^ce created by them, or eidier of 
them, excepted, or mentioned by the itidenture of release, of 
die 22d of October, 1773; T^iat Lord Bolin^hroke, by 
virtue of the said indentures of the Sd and 4th of November, 
1765, was tenant for life, and in the actual possession and 
receipt of the rents and profits of the premises iu the declar%- 
tion mendoned, at the time of the execution of the deeds of 
die 24di and 26di of July, 1770 ; That die defendant, at 
the time of his contract for the foresaid purchase, and of 
making the indentures of the 2l3t and 22d of October, 1773^ 
had Ate notice of the indeqtures of the 24th and 25th of 
Jyfy, 1770, and of the yearly rent, or annuity, therein men* 
tioded; That the defendant^ and certain other persons, were, 

Ht 
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17 80* ^^ ^^ ^^ ^^ bringing the ejectment, and at the time of the 

^^^^^^ trialy in possession of the premises in the declaration spe« 

GooDKiGHT <^ifi^ ; That a quarterly payment of the annuity had beeoy 

against a*id still was, in arrear, /or 28 days; And that on the 14th 

Cator. of Jt/ne, ^t. (subsequent to the expiration of the 18 day s^) 

the lessor of die plaintiff demised to the plaintiff ; That, by 

▼irtue of such demise, he entered, 6^c. 

[ 482 ] I'his special verdict wns argued, on Tuesdaj/, the 21st of 

November, by Morgan^ fot the plaintifi^ and liou$, for the 

defendant. 

Mcrgan said, he supposed it would be contended, on the 
•ther 8iae,-»l. That the revocation of the uses of the release 
of 1766, by that of the 20th of October, 1773, had made, 
void the demise to tlie lessor of the plaintiff. In ansin^er to 
this, it ought to be considered, what the powers incident to a 
tenant for life are, and how far those powers were ri'straiiied^ 
or narrowed, in this particular instance, by any thing con* 
tained iu the release of 1705. The special verdict expressly 
iods, that Lord BoHngbroke was tenant for life. Now, that 
a tenant for life may grant an^ interest for years determinable 
with his own life, without mcurring a forfeiture, is clearly 
settled by the audiorities cited in 2 Bacons Abr. 279. VfZ. 
8 Co. 45, and Co. Litt. 233. Then, as to die effect of the 
leasing power, and of the power of revocation, in the release 
of 1765 ; the^W^ can onl^* regard such acts as Lord Boling^ 
broke was thereby authorized to do, which might affect the 
interest of those in remainder, after the determination of his 
estate for life. It cannot affect the powers incident to his 
estate for life. To have restrained him in that respect, would 
have been repugnant to the very nature of the interest granted 
to him. But the demise to Mrs. Hare was not an act which 
could affect the reversion ; and it hath notiiing whatever to do 
with the leasing power, nor was it at all necessary that it 
should be made under any of the restrictions required tliereby. 
With respect to the power of revocation in the release of 
1 765, that could only extend to .such estates as should exist 
iu Lord BoUngbroke, and the tiiistees, at the time of execut- 
ing the deed of revocation. It could not possibly enable the 
tenant for life to annul acts done by hiipself, and which, under 
that very deed 'which created the power of revocation, he had 
a power to do. Besides, it does not appear that Mrs. Hare 
^s acquainted with the power of revocation, and, therefore, 
die is to be considered as a purcliaser for valuable conside- 
ration, without notice. Tlie defendant, on the contrary, 
bou^t the estate with full knowledge of this incumbrance, 
and,» therefore, took it subject to the charge. — But, 2. It 
will be contended, that this is an action brought by the lessor 
of the plaintiff, as landlord j against the defendant, as tenant^ 
and that the ciicumstaoces are not such as entitle her, uuder. 

tli« 
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Ae statute of 4 Geo. 2. c.£8. § 2. to bring *an ejectment^ I'tSO. 
Kttkout re-entry or demand. But it must be considered, that \^^y,^^ 
an entry by the plaintiff is found by the verdict, and indeed Goodright 
the defendant could not have obtained a special verdict, with- against 
out confessing lease, entry, and ouster. As to actual entry, Catoh. 
it has been solemnly determined in the Common Pleas, while *[ 483 ] 
WiLLES, Chief Justice y presided in that court, that it is only 
necessary in the single case of avoiding a fine [1]. 

Rous, for the defendant, — -l. Denial that any such general 
rale bad been laid down as had been just mentioned. He 
contended, that it was clear, from the wording of the statute 
of 4 Geo. 2. c. 28. § 2. that Jemand, and actual reentry, in 
atf cases between landlord and tenant, are only to be dis« 
pcnsed with, where there i^ half a year's rent in arrear, and 
lo sifficient distress to ^ found on the premises. Here 
Oily a quarters rent is stated to have been in arrear, and, as 
iliiiiot found that tliere was not sufficient distress, the court, 
JDCoiding to all the rules of construing, special verdicts, must 
nply that there was. — 2. It is clear that Mrs. Hare knew 
Ixtttl Bolingbroke was only tenant for life, as she took her 
annaity for nis life, not for her own. It must, therefore, be 
presumed, that she had recourse to the settlement creating 
his estate for life, and, if so, she must have known of the 
power of revocatiqn^ and therefore took the conveyance, 
knowing, if he should execute the power, that she would be 
reduced to the security of his bond. It is true, Cator was 
acquainted with the conveyance to Mrs. Hare, but, as he 
was advised that it did not bind the estate after the revoca- 
tion, and he gave the full value, his conscience is not affected. 
If be had looked to the value of her incumbrance, which 
is stated to be i*3000, and had deducted that from the fuU 
price, it would have been a fraud upon the trustees. At any 
rate, how far he shall be affected by the notice of Mrs. 
Harems grant, is for tlie consideration of a court of equity. Tlie 
&jpa/ estate must depend on the construction of the settlement 
m 1 765. A tenant for life who has only a qualified or defea- 
sible 

[l] The case here aUuded to, the to be that of Jcnkin v. Pricharih C. B- 
name of which was not recollected, at M. 30 Geo. 2. cited in Law of X. P/\ 
the time, by any one at the bar, seems ed. 177 ^y p« 103 [f i]. 

{f l] The case of Jenkin v. Pri- which there is now a full and loarncd 

ekmrd, which is reported in 2 Wilson^ report, WiUeSy J77. It was there ex- 

45, decides only, that to avoid a fine pressly ruled, and on great consid<ra<- 

at common law without proclama- tion, that actual entry was (>qiially 

tions, no actual entry is necessary, necessary to avoid a* tine at coiniuon 

I conclude the case alluded to, was law* 
Ta^cr d. Peckham v. Merlott; of 
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sible interest, caniibt alien the estate, for his own life, dis- 
_ charged from the qualifications which affected it in his ham^; 
Good RIGHT "^"^ Lord BoUngbroke^s estate for life vrss qualified, snd sab- 
against J^^ ^^ ^^e operations and consequences of the power of re- 
Cator. vocation. Tlie interest of the trustees, and all the clauses 
and powers of die settlement, having been created in conse- 
[ 484 ] quence of a marriage contract, were for valuable considera- 
tion. In the power of revocation, the only exception is^ 
With regard to leases made pursuant to the leasing power. Is 
it not, therefore, the obvious construction, that all other in- 
cumbrances, not made pursuant to that power, were to be 
nffected by the revocation ? 

Morgan, in reply, observed, that diis action was brought 
en the express contract between the parties, by which Mrs. 
Hare was entitled to enter, if any payment should be in 
arrear for 28 days, not under the statute of Geo. 9,, As to 
the oth^ point, he said that the demise by Lord Boling" 
broke to Mrs. Hare ought to be considered as a relinqui^- 
ment, pro tanto, of his power of revocation ; and it would 
be a ^ss absurdity, if, after he had received <£dOOO, on the* 
security of his life estate, he could re-instate himself by ah 
act of his own, and entirely relieve the estate from that in- 
cumbrance. 

Lord Mansfield, — ^The defendait in this canse has 
turned die lessor of die plaintiff twice round, upon former 
occasions, by objections m point of form [I]. It would be 
very unfortunate, if he were to succeed a third time in a 
similar attempt. — As to the second point, was an actual entry 
necessary in this case? I have idways taken the distinction to 
be, that, where entry is necessary to complete the landlord's 
title, (as when a power to re-enter is reserved to him in case 
of non-payment of rent,) there, die confession of lease, en- 
try, and ouster, is sufficient ; but that where it is requisite in 
order to rebut the defendants title, actual entry must be 
iHade. This is the case when a fine is to be avoided. In 
the case of Dormer v. Fortescue, which was much argued, 

both 



[1] The lessor of the plaintiff had 
first brought covenant against the de- 
fendant, as assignee of the estate, right, 
title, See granted by her to Lord Bo- 
linghroke; the defendant pleaded, that 
the estate, right, title, Spc. of Lord 
Bolingbroke, in the premises demised 
by her to Lord Balmgbroke, did not 
come to him by assignment : And on 
the trial it appeared that, besides the 
estate in Kent, Lord Bolingbrokc had de- 
mised to her, and that she had re-de<» 



raised, a farm in Surry, which farm was 
not sold to the defendant ; and a case 
being reserved, and the question ar- 
gued, (as stated supra, p. 1S4. Note 
[21],) it was held, that he could not 
be sued as assignee. Afterwards, au 
ejectment was brought, but the lessor 
of the plaintiff having neglected to in- 
roH the annuity, according to 17 
Geo. 3. c. 26. she was nonsuited also 
in thftt action* 
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bodi here, and in the Housed of ljofdB'{ayl find tlie counsel 1 780 
oould not state another instance, ^hef^ actual entry must be ,^ ^ 
Bade. The clause of the statute* of Geo. 2. is. very coti- GooDRioaf' 
filled, but I think it meant only to provide a reoiedy in cases against 
of vacant possession, aldiough other matters are dirown iif. Cator. 
My present -opinion is, that actual entry viras not necessary in' •[ 4S5 3 
this case. That^ surely, could never be the intention of did 
parties, v?here die right of re-entry is expressly reserved^ if ft 
^oarter^s rent shall be in arrear for d8 days. — ^With regard 
to Ae^rst point, I cannot frame a doubt upon it. Undoubt- 
mBt Lx>rd bolingbroke had a right to do what he did. It is 
t right v?hich arises out of the nature of his estate. The 
^aestioa is. Whether the same Lord BoUnsbroke who has 
made this demise, for a valuable consideration, can be au* 
thonied to revoke it under any power in any settlement? 
far,liy the power, the revocation must be executed by him. 
Hoe is a gross fraiid attempted, in this case, either upon 
dtoFf or on Mrs. Hare. If Cator did not know of the in- 
cambrance, there was a fraud upon him. But it is found 
that he knew of it; and, therefore, the fraud was upon Mrs. 
Hare. — ^If the defendant's counsel can find any case of this 
sort, where actual entry has been held necessary, let then 
mention it to the court. 
WiLLES, Justice, of the same opinion. 
AsHHURST, Justice, of the same opinion. He recollected 
die case in C. S. alluded to by Morgan, and also a case* of 
AstUn V. Perkins, in this court to the same effect. 

BuLLER, Justice, — I am entirely of the same opinion, 
as to the question on the effect of the revocation. With 
regard to the odier^ I think it proper it should be enquired 
into. 

This day. Lord Mansfield, delivered the ultimate opi^ 
nion of the court, as follows : 

Lord Mansfield, — We have looked very particularly 
into the cases for two hundred years back, and/we find a 
great deal of contrariety on the question, whether an actual 
entry is necessary, in order to maiuUun an ejectment, on a 
clause of re-entiy, for non-paymeiit of rent: but, in the 
most distant penod, ^he better opinion has been, that it is 
not. This was Lord Hale's opinion, and is mentioned at 
such, and as that of Lord Chief Justice Sceoggs, by Lord 
Holt, in the case of Little v. Heaton (a). But we look 
upon it as having been fully settled, in 1703, by the opinion 
of all the judges, upon deliberation; and consideration of idl 

the 

(fl) Law of N, Pr. ed, 1775, p. 104. (a) 1 Jn. N. Pr. 2 Ld. Jteyai. fOfk 
Berrington v. Parkhttrst, B.R,H. 11 1 Salk. 259. S. C. HoU.%6^ 
(ieo.fl. 2 Str, 1086. QC>- Andr. 125. 
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' 1780k t!ie cases, that actual entry [i^ Q], is only necessary to avoid 
\.^^m„m^j a fine [1];* and so the practice has been ever since, llie 
QooDRiGHT rea^n of the thing is agreeable to the practice, for it is ab* 
jigainst surd to entangle men s rights in nets of form witliout mean* 
ing ; and an ejectment being a mere creature of the court, 
framed for tlie purpose of bringing tlie right to an exami- 
nation, an actual entry can be of no service. In the case of 
fines it is required by a positive rule of law, and clearly ne- 
cessary under the statute of 4 Anne, c. 16. (b), 1 have a 

string 



Cator. 



[l] Qu. If actual entry is not also 
necessary, in order to prevent the ope- 
ration of the statute of limitations, ^L 
Jac, 1. c. 16\ Vide Law of N, Pr. cd, 
1775, p. 102 [f3]. O So held on 
a trial at bar in Ford v. Greify B,R.H* 
St Anne, ** unless there be some spc^ 
" cial reason to the contrary." 1 
Salk. 285. Actual entry is also ne- 



cessary, in order to enable a person 
who has recovered in ejectment, to 
maintain trespass for> the mesne pro- 
fits against one who was oecupier 
when the title accrued, but not at the 
time of the ejectment. Law of iV. i-V. 

erf. 1775, p. «7. 
(6) § 16\ 



wtm 



[f 2] In Doe d, Duckctt v. JVafts, 
9 East At y the court held, that this 
necessity did not apply to fines at 
common law, but only to fines with 
proclamations under the statute of 
//. 7. But see the learned note of the 
reporter, in which it is observed, that 
the case of Tnjmer y. Merlott, svpra, 
cit. p. 413, in Not, was not mentioned 
in that case. 

[f 3] It is certainly laid down in 
BuiL iST. P. expressly, that the trying 
of one ejectment, in which lease, en- 
, try, find ouster, are confessed, will not 
save the statute of limitations, for the 
purpose of another; but that the second 
ejectment must also be within twenty 
years, unless there has been an actual 
entry ; and a reference is given to Ca. 
K, B. 573 ; but Ford v. Grci/y is not 
referred to there for that point ; and 
it seems,, from both reports of that 
case, that no such point was there 
ruled. I apprehend that the passage 
here quoted from Ford v. Grey for 
that purpose, had a dilTerent import : 
vre. that| where a party relied upon an 
actual entry, to avoid the statute, sucIl 
entry must be upon the land itself, 
vrithout special cause, such as arc 



mentioned in Lift, «. 421 ; sec 6 Mod. 
44. The reason, however, for the 
position in BvU, N.P. may be, that the 
entry as there confessed is confessed 
between dififcrent parties, and that the 
lessee in the second ejectment cannot 
be said to be the same person with 
tlic lessee in the former, both being 
fictitious. Yet the record in eject- 
ment is held to be evidence against 
the same tenant in possession in an 
action against him at the suit of the 
lessor for mesne profits. Query y there- 
fore, on what principle, in a second 
ejectment, where the lessor of the 
plaintiff is the same, and the defend- 
ant the same, proof of lease, entry, 
and ouster, confessed in the former, 
should not be evidence to save the 
statute of limitations in the latter; 
the confession of lease in the former 
necessarily implying an entry by (he 
lessor, for the purpose of making the 
lease. It soems, however, if entry so 
confessed were equivalent to actual 
entry, it would be subject to the samp 
restriction, and only be available upon 
action commertced within a year, ac- 
cording to 4 Ann, c. 16. s. X6\ 
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_ of all the cases oii this Bubject, but it would be very j TSO. 

liertainiBg and unnecessary to state them. Mr, Rous also .^ ^ ,^ 
contended, that a detnand of the rent was necessary. ITiere g god right 
seemed to be some weight in that point, upon the reason of a<^ainst 
the tiiii^; and, on looking into the cases, it appears, to have Catoh. 
a foondation in authGrily (c). But, here, by the express 
tcnns of the lease, the demand is dispensed with. The act 
of 4 Geo, 2. is very perplexed ; but the meauiug certainly 
only is, that, w here tliere is no stipulation in the lease for en* 
try without demand, you may, notwithstanding, enter without 
demand, provided six montlis rent is in arrear, and there is 
■ot a sufficient distress ; otherwise, in such cases, you must 
Boke a demand£p 3]. 

Judgment for the plamtiC 

(c) 2 Ld. Raj/m. 7^1» in Marg, of land, the demand must be on the 
^flde^ also, Cro, El, 15. where it is most notorious place of the landy and^ 
to have been held, that iu the case of a house, tn tht hous€» 



R 



The King againjl Read. ^n!^* 

ULE to shew cause, why this and five other convictions a ^vivictioD b^ 
' upon the' mutiny actCd^, for not quartering officers^ f'^blS^^^^iKrk 
should not be quashed. The objection was, that the evidence ^t forth the 
was not set forth, llie conviction run thus : '^ Whereupon, «videtic«,. 
** witnesses being examined on oadi, and tlie said William 
^ Bead havii^ neglected, or refused, to attend, after 
" being duly summoned, to answer such complaints and in- 
^ formations, and having duly considered on the evidences, 
** I, the said Edxcard Dyntj am of opinion, that the said 
**^ WiUiam Read did refuse to find such proper quarters 
'' for the said Thomas Davis, as by the said act are directed 
'' to be fouud ; and I do, accordingly, adjudge and convict, 

Feekham,^ in support of die conviction, insisted, that the r 43^ 1 
fact was sufficiently stated to shew on what ground the ma- 
gistrate founded his judgment. 

fi. Hunter 

{dj § 71. 



[f.3] S, p. Doe d, Forsttrv. JFand- MayOy 1 Savnd. 287, and note 16, of 
las4, 7T, R, 117« See alio Duppa v. Mr. Serjeant WUliams*s edition. 
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B. Hunter was on the other side : but ike court, ^dioirf 
hearing hiniy said, the question was not open, and that tfa^ 
conviction could not be supported [11. 

Tne contiction -quashed. 

Ji] VtdcRtx V. Theed, M. 5 Geo, 2. 4 Burn 2063. <(> Rex v. Bryan, H^ 
ir. 919. Rex V. Killety E. 7 Geo. 3. 1 1 Geo. 2. Andr. 8 1 [f 1 ] . 



Wednesday. 
SSdNov. 



DoE^ Lessee of Fokkereau, against 

FONNEREAU. 



An estate to A* 
for life in a dbM^ 
and a Unuution 
of the tame 
tttatstothe 
liehi of the body 
of ^l. \m. a mUlf 
(tboagh the 
Cftatc by the 
deed was Tolan* 
tary, and moved 
from the testator, 
mnd is recited in 
theviU,)donot 
unite so at to 
fivejlt aa 
cttate-4aUr b«t 
thebein of hii 
body tako \rr 

▼iteof »feal 
estate to A after 
agoodexecntoty 
devise thereof to 
the heirs male of 
tfie body of A, 
from and after 
thedeoeaseof i4. 
and limited oa 
dcfanlt of sitch 
issoe, is a good 
executory de- 
vise; vesting, 
^thartii pouet» 
ttofif on the 
death of i<.wtth- 
oat leaving 
Issue-male, or 
at artmamder 
tftitT an eitate* 
Ual, on his 
death leaving 
Istue-male. 



TTPON a special verdict, in an action of ejectment, whicb 
^ was tried before Lord Mansfield, at die Sittings for 
Middlesex, after Easter Term, 19 Geo. 3. the facts were : 
That Claude Farmereau, being seised in fee, by indenture^ 
bearing date the Ist of April, 1735, and made between him 
and his eldest son Thomas Fonnereau, in consideration of na« 
tural love and affection, did give and grant to the said Thomas 
Fonnereau, and his assigns, the estate in question, to hold the 
same to him, and his assigns, from Michaelmas dien last 
past, for life, without impeachment of waste, at the rent of 
a pepper-corn, if demanded : that Thomas, the son, entered, 
and was seised in his demesne as of freehold, for life, the 
reversion in fee remaimng in the father; and that the father, 
on the 27th of June, 1738, devised the said, reversion in the 
words following; — ^ Whereas I have settled my estate, called 
. Christ'Chunh, at Ipswich, in Suffolk, (the lancb in ques* 
tion,) upon myjeldest son Thomas Fonnereau, for the term' 
of his natural ifte; my will is, and I do hereby, from and 
after his decease, give and devise the same to the nars male^- 
of his body begotten in lawful marriage, and, in default 
of such issue, to the use and behoof of my second, third, 
fourth, and fifth sons, severally, successively, and in jne^ 
mainder, one after another, as they every of them are tit 
priority of birth, and seniority of a^e, . and of the severai 
heirs mate begotten in lawful marrii^, of the body and 
bodies of my said sons respectively issuing, the elder of 
my said sons, and the heirs male of his body, to be alwaye 
preferred, and to take, before the younger of my said sons^ 

<< an^ 



[f 1] See also JR. v. Thompson, 2 T. 
JR. 18, as to the mode of setting out 
evidence in a conviction for using a 
gun to destroy game: a precedent 
which the court thought so>est&bHshed, 
that they would not allow it to be 



called in question^ (although inconsis* 
tent with the cases of other convic* 
tions,) and refused a rule nisi for thfijE: 
purpose, on the motion of Ahhoit, £• 
47 G. 3. R.s.Pearce.' 
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** md Ae heirs male of their bodies; and^ for want of such 1 780. 

•^ issue, to my nght heirs :" that the testator, afterwards, on ^,_^_^ ^ 

the 5th of jlpriff 1740, died, seised of the said reversion, jj^^ 

leaving the said Thomas Fonnereau his eldest son, Claudius against 

Ftmnertau, (the lessor of the plaintiff,) his second son, and Fonnersayf 

ttoree other sons ; that, after die death of the testator, his 

eldest son Thomas^ being seised of the premises as the law 

fequires^ covenanted to levy a fine, foe. the purpose of making 

a tenant to the precipe^ which he afterwards did, and suffered 

a recovery, to the use of himself in fee: that afterwards, on 

Ae GAk €>f January^ 1779^ Thomas devised to the use oi his 

lephew Martin Fonnereau^ (the defendant,) for lile, with 

wen remainders over : that Thomas, soon after making his 

will, £ed seised^ without lea^ng, or ever havii^ had, any law* 

fd inHe whatsoever, and without having ever been married: 

Aatik lessor of the plaintiff, in 1779^ made an actual entiy 

MD (be premises, for the purpose of avoiding the fine levied 

tfbk brother Thnmas, 

Hie case was argued, in Trinity Term, 19 Geo. S. (a), hy 
Rooktj for the plaintiff, and Wilson^ for the defendant ; and 
agun, in Hilary Term, CO Geo. 3. (b), by Hill, S^rjeantj 
for the plaintitf, ' and Dunning for jtlie defendant ; and, in 
Easier Term following (c), Lord Mansfield delivered the 
opnion of the court, in favour of the defendant. A few days 
Aerwards, however (d), his Lordship directed, that die juc^- . 
■ent diould be stopped, and the case argued again in the en- 
wi^ term. Accordingly, there was a third argument in jfri- 
■ftjf Term, £0 Geo. 3. (e), by the Solicitor-General, for the 
pbmtiff, and Grose, Serjeant, for the defendant; after which, 
Ae case stood over till this day, when judgment was given for 
iie phnnuff. 

Tnere were two general questions in the case ; 1 . Supposing 
die limitations over to the second, and other sons, to have been 
good in their creation, whether they were not barred and de- 
Mroyed by the recovery? 2. Whether those limitations were 
■ot void from the b^inning ? 

If Thomas, the son, took an estate-tail, it was clear that the 
fioiitations over were barred, and the title of the lessor of the 
plaintiff destroyed. But such an estate-tail could only have 
tested in Thwnas; either, 1. by coupling the estate for life, 
settled upon him by the deed set fortli m the special verdict, [ 489 ] 
with die limitations to his heirs-male in the will, so as to 
brii^ this within the rule in Shellei/s case (f), or, 2. by 

construing 

(fl) Friday, IS June, 1779. (ej Tuesday, SO May, 178O. 

(tj Tuesday, 8 February, I78O. fO C. B. T. 23 EL 1 Co. 93. b. 

fcj Friday, 14 April, 1780. 104. a. IO6. b. 
(d) Tuesday, 18 Afril, 1780. 

Vol. II. G 
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1780. construing him to have taken such estate-tail under die will. 
If Thonias took only an estate for life, then the recovery 
could not bar the limitations to the second and other sons^ 

if they were good in their creation ; and, therefore, on this 

FovvEEEAir. supposition, it was necessary for the defendant to insist, that 

those limitations were executory devises, and void, as being 
limited on too remote a contingency. In consequence 
of the.se different views of the case, there were four dif- 
ferent heads of argument insisted upon by the counsel for the 
plaintiff. 

1. Thev contended, that the limitations to Thomas in the 
deed, and to his issue-male in the will, could not be coupled, 
so as to make the words of the latter words of descent y and to 
vest an estate-tail in him. 

2. lliat an estate-tail to Thomas could not be raised from 
the words of the will. 

3. That the limitation to the second son, was an imme* 
didte devise of the reversion after Thomases life, by which an 
estate-tail in that reversion vested in the second bon Claudius^ 
(the lessor of the plaintiff,) immediately on the testator^i 
death, with successive vested remainders over to the other 
younger sons. 

4. Or, if it should be held that the successive devises to 
die younger sons were all future and executory [f 1], then, 
that they were not within the reason and principle upon 
which executory devises bad been held void as being tea 
remote. 

On these ybtir heads the substance of the arguments for the 
plaintiff was as follows. 

1. The rule in Shelley s case, only applies where the first 
and subsequent limitations are in the same instrument. The 
words are : " When the ancestor, by any gift or conveyance, 
** takes an estate of freehold, and, in the same gift or con- 
'^ veyancef an estate is limited, either mediately or inn 
'^ mediately, to his heirs in fee, or in tml, that always, ill 
*^ such cases, ' the heirs' are words of limitation of the 
*' estate, and not words of purchase (a),*' llie court now, 
r 490 1 (when the feudal reasons for which it was introduced have 
ceased,) will not be inclined to extend the rule ; as it tends^ 
in most instances, rather to defeat than give effect to the real 

intention 

{a J 1 Co. 104. a. 



[f 1] That the limitations to the the estate for life to Thomas) wtrt 

heirs of Thomas, as well as those to executory devises, and not remainders: 

the other sons, (not being created by see Fcarn Cant, Rem. 448. 
the same instrument which created 
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itataitionof the testator [f 2]; and, though some authorities 1780* 

■MY be mentioned where it has been, perhaps, carried farther \_.-^-._f 

in some respects than the words above cited impoit, yei, upon Kob 

a review of all the cases on the subject, so far from there against 

behig any decision to warrant the application of it to the case Fomnereav 

of limitations in two different couvevauces, it will be fcuiid 

dut the contrary has been determined. In the first Itis/i- 

UUe (b). Lord Coke expresses himself thus : '' If a man 

." aeiied in fee^ make a feoffment in fee, (i nd depart with his 

^ wliole estate,) and limit the use to his daughter, for life, 

^ and, after her decease, to the use of h» son, in tail, and 

** after, to the use of tlie right heirs of the feoffor ; in thb 

** case, albeit, he departed wiih the whole fee-simple by the 

** Seofimenty and limited no use to himself, yet halh he a re-> 

** lecooD, for whensoever the ancestor takes an est;ite for 

^ life^aiid after, a limitation is made to his ri^bt heirs, the 

" li^ heirs shall not be purchasers ; and here in this case^ 

'^ vken the limitation is- to his right heirs, and right hekl*s he 

* cannot have during his life, (for nopi est httres vtventis ) the 

^ kw doth create a use in him during his life, until the future 

f* use coineth in e^ and, consequently, the right heirs can- 

** not be purchasers ; and no diversity when the law creates 

^ the estate fcr life, and when the party." lliis extends the 

tale in Ske/leys case, to that of a resaiting use tor life, but 

itill that resulting use arises upon the same conveyance which 

beates the limitation to the heirs. In Pibus v. MitJ'ord(a), 

a ftther covenanted to stand seised *' to the use of his heirs 

** malef begotteti or to be begotten on the body of his seamd 

** wifeT and there, too, it was held by LordHALE, Wild, 

and 

(bj Co. lAitl. 22. h. (^) B. R. T. 36 Car. 2. 1 Fentr. 372. 



rffc 



Ir 2] The tuie has been applied to Sre Doe v. Cooper, 1 East. QQC^, and 
, where it obviously counteracts IFoody, Baron, ib. 259. and tho cubcs 



{be intent of the testator, when the there cited. But if it appear clearly 

latent defeated is only a particular from the expressions of the will, that 

latent, and the application of the rule the testator designed the heirs to take 

IS necessary to give effect to thegaie- as purchasers; as, if they are men- 

ra/ intent. As where the estate is given tioned severally and successively &c 

tci the first taker " for lite only," but it in such case this rule of construction 

appears to be the intent of the testa- gives way, and the first taker has only 

tor, that all the issue of the first takef a life estate, wiili remainder to the per- 

shcnild inherit the whole estate, before sons designated by the desciiption of 

it should go over ; and there remains heirs; even though the technical phrase 

pother mode of rendering that gene- heirs of the body bo usijd. Goodtitlc 

nl intent available, but by giving an v. Herring, l East. 264, and the cases 

tstaCe of inbentance to the drst taker, there cited. 
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17B0* 9*^ 'RAiifsvojBij}, Justice$9 against Twisdbn, Justice, Aat 

^^•sy^ an use for life in the father arose by implication, which united 
Doe with the express limitation to the heirs male by the second 

against wife, so as to make him tenant in special tail ; but still> thia 
FoKV9ii£AU implication arose upon the same conveyance which created 

the express limitation. In Goodman v. Goodright (b), it 
is maniifest, from the reasoning, both of the counsel and the 
courts (although there was no express opinion given,) that it 
was not thou^t the estate given to the niece, ty the articlei^ 
could unite with the limitation to the heirs of her body by 
another husband, in the wilL These authorities, therefor^ 

[ 491 } (which may perhaps be cited on the other side,) do not cany 
the rule to die case of two different conveyances; nor can any * 
positive decision be found that does. The only instance of s 
doubt havii^ been entertained, was by Lord Keeper Wright, 
in the case of Clifton v. Jackson (c)^ who is stated to bive 
said, that ''all the authorities are only in the affirmative; 
'' that, if by the same deed, they shall consolidate ; not nega^ 
*' tively ; that, if by different deeds, they shall not." But tluBiii 
was no determination in that case ; and he was clearly mis^ 
taken as to the authorities. In Cranmer's Case (d), Dysr^ 
Chief Justice, expressly says, that, '^ if a lease b made to 
'' A. for life, the remainder to the right heirs of B. and Bm . 
^' purchaseth the estate of A. the estate in remainder is not 
** executed, for it is not conveyed by the grant of the fini 
'' grantor 9 but by the act of another person after the grant J^ 
So, in Snow v. Cutler (e), a husband and wife being seiaed 
of a copyhold estate, to them and the heirs of the husbam!^ 
the husband surrendered to the use of his will, and afterwards 
devised to the hehrs of the body of the wife, if they should 
attain 14 years, and, though the court differed on some of the 
points in the case, and did not give ju(i^ment, yet they all 
agreed that the devise ta die heirs of the body of the wifi^ 
was not a remainder to her, but an executory devise, '' for 
'' aldiough the vnfe had an estate for her life, yet this is a new 
<< devise, to take plitfre after her death, and b not a remainder 
'' joined to her estate.'' And, again, in Moore v. Parker (a% 
A* having issue B. his son, setded lands, on the marriage of o* 
to the use of B. for life, remainder to die wife of £. for lifi^ 
remainder to the first and other sons in tail, with reversion to 
lumseif in fee. Afterwards, A. devised the same lands^ to 
such issue-inale as B. should have by any other wife, in Qnl« 
male, and, in case of failure of issue-male in B, to his grand* 
diildren by his daughter C. in fee. JB. suffer^ a recovery. 

and 

{b) M. 33 Geo. 2. 2 Burr. 873. (e) B.R. T. l6Car. 2. 1 Lev. 1S5, 

Fide infra, 136. r 

(c) Cane. H. 1704. 2 Vem. 486. (a) B. R.E. 7 Will 3. 1 Ld. R<ym. 

\d ) C. B. 16 Etiz. 2 Leon. 5. 7. .37. 4 Mod, 3 16. Skinn. 558. 
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tad died without issae-male. Holt, Chief Justice, doubted ] 7 gQ 
Bf to liie revereion devised to the grand-childreiii because there \^^y^ ■ 
WW a prior devise, to persons not m e»f, ser verba deprO' ^^^^ 
mUi; bat he was clear that the devise to S/s issue-male, by at^ainst 
njr odier wife, could not be tacked to the estate for life, 6e- FoNNEitBATr 
icmat that was limited by another convwance; and, in this, all ' 
dbe other judges concurred [1]. Lastly, m Hopkins v. Hop- [ 492 ] 
laMs(b), Ix>id Hardwicke, in citing Pibus v. Mitford, 
nana dearly to have thought that the rale ought not to be 
caried farther than it had been in that caseC^^ 

2. It will be impossible for the defendant's counsel to 

mmtUiu , that Thomas took an estate- tail bv die will. In the 

Jrni place, he certainly did not take sucli estate by express 

ienst. If the testator had, in words, devised to him the life* 

fHoButf afaich be had already by die deed, that devise could 

haieW no efiect ; but there is no attempt of that sort in the 

adt which ooly takes notice of the life-estate which Thomas 

had, by way of recital ; and, that a mere recital will 



Alt amount to a devise, has been often determined [f '3], par- 
lioBlarly in Wright v. Wyvell (d), and Right v. nam* 
mtmd (e). In the second place, it will not be possible to 
rne an eatete-tail to Thomas by implication. On this points 
Ae case of Lanesborough v. Fox (f), was not stronger than 
lb. There, Lord Lanesborougn, having the reversion in 
fee, of lands settled upou the marriage of his son Jamei 
LanM in strict settlement, devised all die lands in that settle** 
jaen)^ {to )xrhich the will referred,) '' on failure of issue of 
* the bodif o/* James Lane, andYor ttant of the heirs-male 
" rfmy oodj/," to his daughter Jounces, in tail, with remain^ 
den ovrr ; and it was adjudged, in the House of Lords, upon 
Ae opinion of all the judges, diat James did not take any 
cflate-tail by implication [<&]. Such an implication is never 
■ade unless in order to CTectuate die intention of the testa* 
lor. It will be contended, perhaps, that Claude Fonnereau 
ims| haw ^ijtepded tp give to his son Thomas, as large an 

estate 

[I] Holt cited, for this, a case in (e } B. JR. £. 7 Geo. 1. 1 Str. 497* 

S9 £d. 3. exactly similar to that put 429* S. C. Com. 232. 
lif I^rer in Cro^fr'sCoie above-men- (fj Dom. Proc. On Error from 

lisaed. Cam, Scacc. in Ireland^ E. 6 Oeo. 2* 

(ft) Cane. 1738. 1 Atk. $81. Ca, Temp, Talb. 262. 

(c) Ibid. 596. [<»] S. P. LetkeuUier v. Traee!^^ 

{d) C.B. y. \W. SfM.2 Ventr. Cane. 1754. 3 Atk. 793. 796| 797, 

K, 7. Jmbl. 220. 224. 



[^ S) Sum ace. Skerratt v. Oakkjf^ 7 T. JR. 492« 

G9 
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1780 ^^^^ ^ t<> his other sons, and that, as the limitations to the 

^ *j second, and other sons, are estates-tail, the will ought to be so 
Doe consti ued as to give the same estate to the eldest. But the 

against truth is, that, though, in words, he has given estates-tail tohia 
FoMKKREAu jounger sons, he certainly did not mean that the second should 

be able to defeat the limitations over to those in succession 
after him, ^c. nor, of jcourse, that Thomas should be able to 
destroy that to the second. 

[ 493 ] '^^ If the eldest son had not such an estate as enabled him 

to suft'er a valid recovery, nothing done by him has divested 
f^ny right which the second son had under die will, and, there-* 
fore, it remams to see whether the devise over to the second^ 
and other sons, is capable of such a construction, as to be 
good and effectual without contradicting any rule of law, 
Tlie affirmative of this may be maintained in two ways. Ii| 
the Just place, the will may be so construed as to give the 
second son an immediate estate, in the reversion expectant on 
the death of Thomas^ subject to open and let in the devise' 
to the heirs-male of Thomas ^ if, and when, any person should 
happen to answer that description. Ihis construction may 
be supported on the authority of Uvedall v. Uvedall {a\ 
where, there being a feoffment to the use of A. for life, re^ 
mainder to the use of his fiist and otlier sons, in tail-male^ 
remainder to the use of B. for life, remainder to his first and * 
other sons in tail-male, and A. having no son, and B. having 
one, ji. cut down timber trees, and it was held that £.'s son^ 
might maintain trover for the trees, as having the immediate 
inheritance at the time that they were cut down, and the rer 
mainder to the tirst and other sons of A. was no impediment,, 
being but a possibility, which might never happen. Accord- 
ing to a notion which long prevailed, an estate given /^er rer&a 
de vKtsentiy to persons not in esse at tlie time of the testa- 
tor s death, (as here to the heirs of the body of TbomaSf) j 
was void ; but even then, it was held that the limitation over 
was not also void, but vested immediately, in the same man-. 
Qer as if there had been no such preceding devise ; 2 Rollers 
Abridgment^ title Remainder (6), Scoiastica^s Case im\ 
Avelyn v. Wqrd (c\ Andrews v. Fulham {d ), Goodright v. 
Cornish {e\ Scattergood y, Edge(f). ITiis distinction, in-» 
deed, has been over-ruled in later cases, and it has been held 

that^ 

{a) B. R. M. 24 Car. 1 . ^Roll llfi. {d\ fi. A. 7. 1 1 4- 12 Geo. 2. Andt^. 

J. pi 3. AUej/ne, 81 . 263. 269. 

(b) P, 425. (C) 7. Cites 9 //. 6. (e) B. R. H. S W. Sp M. 1 SM. 
24. 0. 226*. 1 Ld. /%in.3. 

(m) C. B. M. \^ Sp 14, EL Plowd. (/) C. B. T. 9 ^Vill 3. 1 Sal^. 
403.414. 229. S.C It Mod. 278; and, now, 

(c) Cane. 1749. 1 Vex. 420. in Su| plement to Ed. of 1781, of II 

Mod. 277. 
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Attty in whatever words the devise is, yet^ if it be clear, from 1780. 
tbe salgect-mattery that the testator meant it to be future, it ^,.^-,j 
shall enure ki that manner,* and not be void, though the devi- Dos 
we is not in esse at the time of the testator's death; Harris against 
¥. Barnes {g), Doe v. Carleton (A) [ 1]. Fon n ereait 

4. [2]. I'he devise to the second son, (if not immediate,) * [ 494 ] 
maj be considered either — Firsts as an executory limitation 
■pon the alternative of one of two events, (which alternative 
is quaintly termed a contingency with a double aspect f) viz. 
cidiiT the event of Thomas l^avmg issue-male of his body^ 
«, that of his dying without leaving issue-male, (which is 
vhat, ia truth, has happened ;) and on this last event hap- 
pcung, it would actually vest in possession, long wiihin the 
time allowed by law, namely, immediately on the death of a 
V«wat/i esse: — or, secondlt/, independent of that ground, as 
Mch u executory devise as, in all events, and which ever of the 
two contingencies should happen, couid not tie up the estate 
i!«a alienation beyond ^ 1 years after the death of a person 
a esse, and therefure, not within the principle of the rule, 
■ttkiug devises on the indefinite failure of issue void as being 
loo remote. — First, As to the implied double contingency, 
of that sort have been often determined on personal 
and the devise over 8uppo^ted, when the second of 
die two events took place (i) ; and there is no sound reason 
vby a like implication should not be made in devisas of land 
so as to support the intention of tlie testator. Indeed, it ha 
beeu bO held by this court in a late case, viz. Baldwin v 
Karver {k), which was sent from the court of Chancery, and 
in which both real and personal pro()erty were held to pass 
to the devisees, after an executory devise to the heirs of the 
body of A. such heirs never having come in esse. — But, se 
amdly, as to the other ground, and supposing no such double 
contingency to be implied as having been in the contem- 
plation of the testator, what is to hinder this to be supported 
as a good e]!Lecutory devise ? The only objection to the va- 
lidity of such a devise is, the possibility of its not vesting 

within 

(g) B, R, H. 8 Geo, 3. 4 Burr, been exploded, and that it is settled, 

2157. Since reported, 1 Blackst,6^$. that a will must always be construed 

(i) C. B. T. 21 4* 22 Geo. 2. 1 as it ought to have been at the instant 

Wils. 225. of the tcsUtor's death. 

[1] Rooke cited Pai/*s Casey report- [2] Lord MANSFiELDsaid to Rooke, 

cd Cro. Eliz, 878, and mentioned in on the first argument, that the whole 

Hopkins V. Hopkins, Ca, Temp. Talb. point 9eemed to him to be, whether 

4$, to shew, that the nature of a devise they could make the estate to the se- 

may vary, so as to be construed a re- cond son good,* on the ground of an 

mainder, or executory devise, as will in^plied doi^ble contingency. 
best support the intention, according (t) Stanley y, LeigkyCanc. M^ 1732^ 

to drcamstances. But Lord Mans- 2 P. Will, 68(>, ^-c. 
mLD told him, that proposition had (iSr) Vide wfra, p. 503. Note[\]. 

04 
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1 780. vifi&m tbe time re<iuired by law to preTent perpetuitiof. If 

u ^-u* that objection does not lie, it will he maintainedy thougli 
Do£ against tb^ other rules of Ui,w. Thus, by way of executory 

against devise, a fee may be limited oq a fee (a); a contingent estate 
FoHKjbESAU maybe created, without a previous freehold interest to aup^ 

port it; a term may be given to one for life, with limitationa 
over, Sfc. But it will be said to be part of the rule, as to the 
time when an executory devise can vest, that, if it is limited 
after an indefinite fiBiilu^re of issue, that is too remote, an4 
that, here, the limitation to the second son, (if the implie4 
double contingency shall be rejected,) is after an indefinite 
failure of the issue-male of Tnomas, But, when the jpriiH 
ciple on which this rule is founded is examined, it will be 
found not to apply to the present case. Every estate created 
by way of remainder, may be destroyed, and the estate aliened, 
twenty-one years, (or a few months more (6),) after the death 
of the person in essCf at the time of its creation ; for if the 
remainder is to the unborn son of J. in tail, (and none more 
remole can be limited,) and the particular estate is limited 
for life, either 1. to ^. or 2. to B. the remainder must veat 
in interest, as soon as a son ia bom to ^. ; and, if we suppose 
that son to be posthumous, still he will come of age twenty^? 
one years and a few months after the death of his fatl^er, and 
then by himself, (if his father was the particular tenant, or if 
JB. was, and is dead,) or by joining viith B. (if B. was th^ 
particular tenant, and is then alive,) he may sufi*er a recovery, 
destroy all subsequent limitations, and alien the estate. A^ 
wt executory devise amtkot be barred by a recovery, or any 
other act of tlte person previously entitled to the estate (r), 
after their general validity came to be allowed, the courts 
were anxious to restrain them, so. as not to create perpetui- 
ties, or tie property up longer than it can be done by way of 
remainder; and, therefore, if they are limited so as not poa^ 
aibly to take effect till more than twenty-one years and a few 
months after the death of a person in esse, they are held to be 
void. Thus an executory devise, tp take effect, after an un- 
born son of A. should attain his age of twenty-five, would be 
void, as beitig too remote, and, a fortioriy if it were not to 
take effect .till an indefinite failure of the issue of ^. they 
not having any previous estate in the land. If tbe first limi* 

r 4^6 ] tation is an executory devise, then all that follow are. Tiiere* 
fore, on the supposition, that, here, the devise to the heirs of 
the body of Thomas was future and executory, those to the 
second, and other sons, also were. But it is settled, that, 
whenever the first limitation, in such case, vests in possession^ 

those 

(a) Pells v. Brown, B. R. M. 18 child, by 10 4* 11 Will.S. c. l6. 
Jfc. I. Cro.J/ic. 590. (c) B. R. M. \S Jac. I. FeUiX^ 

(b) In the case of a posthumous Bro^n^Cro^Jac* 5i90* 
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that follow, vest in interest at the aame time, and 17Q0 
ibovfore cea«ie to be executory, and become mere vested re- 
vainderB, and subject to all the incidents of that sort of ^^^ 
fliUte (a\ If, therefore, the estate to the heirs-oiale of acratnst 
TkmmoM h;Ad vested, by his leaving male-issue, which it most Fonneeeau 
done, if at all, at his death, or in a few months after it, 
tlie liaiitations over would have become vested remain* 

Od this supposition, as soon as the son of Thomag 
cvne of age, he might have suffered a recovery to bar tlie 
iabse<|iient estates to the second and other sons. The only 
iMher possible event is that nhich has happened, viz. the 
deitii of Thomffs without leaving male issue. In diat case^ 
d» csteite in the second son, vests in possession immediately, 
iBdf therefore, either way^ the land could not be fettered be* 
)c«A twenty-one years and a few months after the life' of a 

in e$te^ This being the case, the limitation to the se* 
•on, cannot be considered, on any supposition, as too 

}. — Doe V. Carlton b\ Harris \, Barnes (c). Good* 
ri^hi V. Cornish id). Gore v. Gore(e), Hopkins v, Hop^ 
iiiis(f)y and Brownsword v. EJwards (g) were cited, as 
cstabiish'mg the principles and reasoning on this head; 
hily particularly, the case of Stephens v. Stephens (A) was, 
im the second and tiiird argument, insisted ou, as direcdy ia 
point. 

Tlie counsel fop the defendant argued, on the different 
heads, to the following effect : 

1. Hie primary intention of the testator manifestly must 
have been to give Thomas an estate-tail ; for there can be no 
reason to suppose, that he meant to limit a different, or 
better, interest, to his younger sons, than to him ; Kiftg v* 
Me/ting iiy The court, dierefore, wdl do every thing in meir 
power, consistent with the rules of law, to give effect to that 
intention. Now, it has never yet been determined, that two [ 497" ] 
estates in the same land, though by different conveyances, 
given to the same person, both voluntary, and both flowing 
from the same person, shall not unite. Iliough not within 
the exact words such a case is clearly within the principle of 
die nile in SAe/Zf /s case. Here, the deed was voluntary; 
it might have been defeated by the father; and he considered 
himself as confirming it, and giving the same estate again by 
]m will. To consider the deed, and the will, as the same 

conveyance, 

(a) Stepi^eiuy. Stephens, HtpkinsY. (e) Cane. T. 1722. 2 P. Will 28. 
Hopkins, Sfc, (/) Cane. M. 1734. Ca. Temp. 

(6> C. B.T. 21 4- 22 Geo. 2. 1748. Talb. 44. 
1 IVUs. 225. and cited 4 Burr 2l60. {g) Cane. 1751. 2 Vez. 243. 249. 

(c) B. R. H. 8 Geo. 3. 4 -Bi«rr. (h) Cane. 1736. Ca.Tewp/I'alb, 228, 
il57. (i) B. R M. 24 Car. 2. 1 Veutr. 

00 1 Salk. 22& 2U. 2 Lev. 58. 
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1780v eonveTance, woold only be analogous to what the law does 

v.,«*v-«j in other instances ; as of powers, and the execution of those 
Do£ powers, tines or recoveries, and deeds to declare or lead the 

against uses, i^c. None of the cases cited to shew, that the two li^ 
FoNNEREAU mitations cannot unite, amount to any thing like an authority 

or decision applicable here. The case mentioned by Dyer, 
in Cranmer^s case, differed materially from this ; for, there, 
the limitation for life came to B, after tlie creation of that 
to his right heirs, and they came from different persons. 
Snow V. Cutler was never decided ; and there, too, the two 
estates came from different persons [1], In Moore v. Par^' 
ker^ there was n6 determination ; but, there, the limitation 
to tlie first and other sons of B, shewed that it could not be 
intended that he should take an estate-tail; and if both, 
in that case, had been limited by the same conveyance, they 
could not have been consolidated. The point is clearly 
considered by the court, in Goodman v. Goodright (a), as tliea 
undetermined ; and it certainly has not been decided since that 
case. 

2. To raise an estate-tail in Thomas, upon the words of 
the will itself, will be most consonant to the intention of 
the testator, for he certainly must have meant that all the sons 
of Thomas should be capable of taking ; yet, if Thomas had 
left several sons, according to the construction contended for 
on the part of die plaintiff, an estate-tail would have vested 
in die eldest, on the father's death, and then the others would 
have been totally excluded, though the issue of the eldest 
should afterwards have failed. Tliose words, therefore, con-r 
sistently with the intention of the testator, cannot be con» 
strued to limit an estate-tail, by purchase, to the sons of 
Thomas; and, if it appear to the court, that he must have 
meant to give such estate to Thomas himself, they will give 
effect to that intention, if they can, either upon the express 

[ 49s ] words, or by legal implication. Now there seem to be ej> 
press words sufficient for that purpose. Consider the whole 
devise together as one sentence. After mentioning Thomas, 
the eldest son, and then the second, third, fourth, and fifth, 
the testator adds. The elder of my said sons, and the heirs 
male of* his body, to be always preferred, and to take before 
the younger of my said sons and the heirs male of their bo-' 
dies, Does it not seem clear, that Thomas was here meant 
by *^ the elder of my said sons,*^ and that an immediate 
estate-tail in the reversion was thereby expressly limited to 
him.' But, if there were no express words, still, if there 
is a &ir ground for implying an estate-tail, the court will da 
it, to promote, though never to defeat, the intention of a 

testator. 

[1] It does not appear, from the report of the case, whether tbey did, 
or did not. (a) 2 Burr. 878. 
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testator. Instances of such implied devises are very ancient. 1780* 

There is one of an estate tor life, in the year-book of Henry ^ _^ 

VII. where the devise was, " all my goods to my wifey and j^^jg 

** after my wife^s death, my son and heir shall have the against 

^ noiue; and, (says the book,) although there was no de- Fonneeka^ 

^ vise of the house made to the wife, by express words, (but 

^ ouly by implication, because the heir was not to have it 

** during the lite of his mother,) yet, forasmuch as it was the 

^ intent of the testHtor, that the son should not have it during 

'* her life, therefo e the wife should have it for life;" to 

which all the justices ai;reed(ff). And, in Cozens C2Lse(b)j 

where the words were, " And if it shall please God to take 

^ my son Richard before he shall have issue of his body^ 

it was held that Richard took ati estate-tail by implication. 

lln impossible ti> believe, that the testator meant to give a 

ASferent interest to Thomus from that limited to his younger 

wa ; and there is no weight in the argument, that, by giving 

ii^i an estate-tail, he enabled him, (by the power of suffering 

a recovery incident to it,) to defeat the limitations over; for 

that cannot be supposed to have been in the testator's con* 

templation, and the argument would be just as strong against 

the estate-tuil in the first of the younger sons, he being thereby 

enabled to frustrate the intention as to those after him, and so 

on, successively, through all the rest. 

S. 'lliiH cannot be taken as a present devise of the reversion 
to the second son, subject to be divested if Thomas should 
have a son ; 1 . Because the second son would take by pur^ 
chasey and, when that is the case, a vested estate is never di- [ 499 ] 
vested again, by any subsequent event [1]; And, 2. Because 
the words of this will are all future, and nothing was meant 
to vest till after the death of Thomas. 

4. The idea of a double contingency is contrary to the in- 
tention of the testator : for it supposes him to have meant, 
that if Thomas had no sons, his own second son should take 
die estate, but that he should not if Thomas had a son; 
whereas the testator certainly meant, (though his intention, 
as he has expressed it, was contrary to law,) that his second 
ipn should take, at all events. There is no case of a double 
contingency being implied, as to real property, unless where 
Ae whole f^e-simple is disposed of by the first contingent 

limitation^ 

faj U. \3 Hen. VII. p. 17. pi 22. jcct to be divested when the devise 

Yide Brooke, tit. Devise, pi, 48. 52. can take effect. So it is also now set- 

Pltnod, 521. \\ed, biiice Carter v. Bamardisfon^ 

(b) C. B. 29 Eliz. Owen 29- (Cane. M. 17O8. 1 P. Will. 505.) that 

\\\ Qtf- — When an estate descends, it descends in like manner in the case 

it IS often afterwards divested. Thus, of contingent remainders; at least if 

wlien there is an executory devise, the created by will, 
inheritance descends to the heir, sub- 
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1780* limitation^ so as if die first taker comes in esse, the whole 

^^v^i^ vests iu him [2]. Baldwin v. Karver will be fowid not to 
Doe have tmned upon a double contingency. In the present case 

against there was but One contingency. Wilis must be construed 
FoNHEREAU upou the circumstances as they stood at the testator's death, 

and cannot vary from subsequent events. What then was die 

limitation to the testator^s second son at the time of his death ? 

' ^^y> & future executory devise on the general failure of 

issue-male of Thomas. That, which might not have hap* 
pened for ages, is the only contingency the testator had m 
view ; and although, in kict, Thamas happened to die without 
leaving issue-male, that circumstance^ which was posterior to the 
death of the testator^ (according to the undeniable principle 
just stated,) cannot alter the construction. If the coiitin-p 
gency, on which the estate to the second son was limited, had 
been the failure of issue of Thomas^ at the time ofhh death, 
then the limitation would have been good. But, 1 . There 
are no words, here, to restrain it to that period* S. In the 
case of terms, such devises have been construed to be cou^ned 
in that manner, when any words were used which could pos« 
sibly admit of that construction ; as in Target v. Gaunt (a), 
Pinbury v. Elkin(b), Forth v. Chapman (c), and Harris v. 
Barnes (d); but, in all tliose cases, the court have n^ade n 

[ 500 ] distinction between real estates and terms, and have held that, 
in cases of real estates, the same words would not restrain die 
time to the death of the party ^ This limitation therefore is 
void, as being too remote, and exacdy within the determina- 
tion in the cases of Lanesborough v. Fox, and Goodman v. 
Goodr^ht. In the former, an estate being limited by deed, 
(after several previous limitations,) to the heirs male of the 
body of the testator's son James, and with reversion to the 
testator, he devised, ^* on failure of issue of the body of 
*' James, and for want of the heirs male of his ozcn body,** 
to his daughter Franqes, in tail, with remainders over; and it 
was determined, on a writ of error from the Exchequer 
Chamber in Ireland, hi the House of Lords, by the opinion 
of all the judges, that the future devise, after the indefinite 
failure of the issue*male of the testator, was void, as being 
limited on too remote a contingency Ce^. In Goodman v. 
Goodright, the estate had been i^reed to be limited by the 
manrii^ articles, to E. W, the testatrix's nephew-in-law, for 
life, remainder to A. L. her niece, (his wife,) for life, re- 
mainder to their first and odier sons, successivdy, m tail^ 

remaindef 

[2] As in Luddington v. Kime, 1 (b) Cane. T. VJ19. 1 P. Wdl. 563. 

Lord Raym. 203. Gulliver v. fVicket. (c) Cane. Af. 1720. 1 P. Will 66S. 

1' MU. 105. Goodtitle y. JPunham, (d) B. R. H. 8 Geo. 3. 4 Byrr. 

wpra 2. 2157* 

(a) Cane. E. 1718. 1 P. WUU 432. (e) Ca. Temp. Talb. 268. 
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remwider to their first and other daughters, successively^ in 1780. 
tail, with reversion to the testatrix, in fee. Afterwards, the v^pv-^^ 
testatrix, by her fvili — reciting that the estate was limited, or x)(,£ 
agreed to be limited, after her own death, aud the death of against 
her nephew-in-law, and niece, and, in default of issue of Fonnersak 
their two bodies, to herself in fee,— devised tlie inheritance to 
the heirs of the body of the niece A. L. by any other hus- 
band, and, for want of such issue, to her ne])liew C. X. and 
the heirs of his body, remainder over. The niece. A, L. 
and her husband, E. W. having suffered a recovery, and hav- 
iif died without issue, the daughter of the nephew, C. Jr. 
and her husband, claimed under the devise, in tail, to the 
nephew, C. L. and Lord Mansfield, in delivering the 
jadgment of the court, stated the single question to be^ 
^ nAeiher the testatrix intended to pve her nephew, C L. 
" imd the heirs of his body, the remainder or reversion after 
** tke death of Herself, and E. fV. and A, L, his wife, and 
• cf the heirs of their two bodies, and also of the heirs of 
" A. Ia!s body by any second husband, or whether sne 
" meant to give him an estate in possession (a) T' The court 
hdd dmt the devise was clearly future, and that, being limited 
OD the indefinite failure of issue of the niece, A, L. it was 
too remote, 'lliis case is directly in point. , The same argu-. 
ment which has been used on the present occasion, was ap- [ 501 ] 
plicable then ; for it might have been said, that, either the 
niece, A. L. must die without leaving issue, and then the 
nephew, C L.'s estate would vest at the death of a person 
tJi esse, or, if she had issue, the executory devise to the 
nephew, C L. would immediately vest as a remainder, and 
might be barred when the issue came of age. But, either 
that argument was rgected by the coimsel, as of no weight, 
or was urged without success. 

In reply, on the frst head, the cases of Snow v. Cutler, 
and Moore v. Parker, M^ere insisted on, as containfng two 
successive opinions, of four judges, that estates limited bj 
different conveyances, cannot imite ; and this without anj 
distinction, whether moving from the same person or not. 

On the second head of argument, it was observed, that the 
position laid down on the other side, — that, if the words 
" heirs-male of the body of Thomas," were construed to be 
words of purchase, then, if Thomas left an eldest son, and 
he should die without issue, no younger son of Thomas could 
take, — ^was only founded on a dictum of counsel, in Shelley^ 
case, as reported by Coke (b), but was not recognized by 
Ae court in that case ; and that the contrar>\ viz. — that in 
luch case, the second, third, and other younger sons, would 
take, in tail, upon the death of the first, or other elder son, 

widiout 

fa) 2 Burr. 877. (tj 1 Co. 104.. a, b. 
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1780« without issue, — had been frequently held to be law, bott 
b»»fore, and since; particularly in John de Mandeville's 
case (c)y in Hodgkinson v. H'ood (d), in Soitthcot v. 
StaweU(e)y and, very solemnly, by , Lord Macclesp'eld, in 
foN^EREAu Trevor v. Trevor (J), whose decree, iu tiiai case, was af- 
firmed in the House of Lords. As to an implied estate-tail 
to Thofnas, upon what ground could such implication be 
made, when he had an express provision, by the deed, which 
Dvhich was taken notice of, and recited, in the will ? Could 
it be seriously contended, that the will meant to pass any 
thing, during the life of Thomas, w hen the very beginning of 
the devise was, " I detise from and after his, (Thomases) 
'* decease T* The subsequent viords could not admit of the 
interpretation attempted to be put upon them. After the li- 
mitation to the heirs male of the body of Thomas, the devise 
[ 502 ] vent on to the second, third, fourth, and fifth sons, success 
sively, '' as they are in priority ot birth." It could not be 
said that the word '^ they"* extended to Thomas, and, if not, 
it would be impossible, by any natural construction, to carry 
the expression used afterwards in the same sentence — v^iZm 
'* the elder of my said sons — ** beyond those sons the testator 
was then speaking of, that is, his second, and otlier youngef 
tons, exclusively of Thomas, 

The third head, of an immediate devise to the second son, 
was, in a great measure, desei-ted, in the reply on the firsts 
and in the coiu*se of the second, and third, arguments. 

On tlie fourth head, viz. that the limitation was good, od 
an implied double contingency, or rather, (for that was the 
ground chiefly relied on,) that it was not, on any contingency, 
too remote to be supported as an executory devise, they still 
urged their former reasoning, 1. As to the double contin- 
gency, they observed, that, in Harris v. Barnes, though the 
first estate was a term, the limitation over was of the inheri- 
tance; and, that, in Baldwin v. Karver, a double contin- 
gency was implied, in respect to real property, although the 
first limitation was not in fee-simple. 2. As to the limita- 
tion being too remote, they insisted on Stephens v. Stephens, 
as in point, and suggested that there must have been some 
omission, or mistake, in the account of the judgment of tlici 
court, in the printed report of Goodman v. Goodright. In 
the case of Lanesborough v. Fox, the executory devise was, 
after an indefinite failure of the heirs-male of the testator, 
without any previous limitation to those heirs-male; which was 

clearly 

CcJ Co. Littl. Q6. b. or Thomas. J 

(dj C. B. M. Car. 1 Cro. Car. (e) C. B. M. 28. k E. 9 Car. 2. 1 

SS.—IIill, Serjeant, observed, that, Mod. 226. 237. 2 Mod. 207. 

in one part of this report, WiUiam is (f) Cane. T. 1719. 1 Eq. Ca. 387. 

printed instead of (Qu. whether Francis 1 F. WUl. 6iS2. 
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deirlj too remote; because^ us the limitation over could 1780. 
never have become a vested remainder, even if the testator ^^^^.^m,^ 
had had heirs-male after the issue of James was spent, it i^q'c 
could not have been barred by a recovery. To make the pre- against 
lent like tliat case, the devise to the heirs-male of Thonias FoNN£a£Aif 
must be expunged from the will, and tlien, it was admitted, 
duit the devise over would be void; and if tiie court, in 
Goodman v. Goodrightj decided, (as it is stated in some ma- 
nuscript notes of the case,) that the first devise to the heirs 
of the body of the niece, by any second husband, was void, 
because limited on an indefinite failure of her issue by her 
then husband, there being no previous estate limited by the 
will, to such issue, the determination was similar to that in 
LaHeiborough and Fox ; coushitent with that in Stephens v. 
Stephens ; and did not at all militate against the validity of 
ibe devise over in the present case : for, if the first devise in [ 503 ] 
dat case was void, as being too remote, the second to the 
sephew, (which was that on which the question arose,) must 
Mi to the ground of course. 

After the second argument ("a^. Lord Mansfield saidj 
dieie was no doubt what the intention was ; the only question 
WIS, if that intention could be fulfilled, consistently with the 
rules of law. He desired the counsel would see if they could 
fiud any cases, besides that of Baldwin v. Karver^ where a; 
double contingency had been implied in a- case of real estate. 
As to Baldtcin v. Karver^ he thought the decision had not 
gone upon that point ; and he had always considered it as the 
settled doctrine, since the case of Forth v. Chapman, that 
a double contingency may be implied as to personalty, but 
not as to real property.* 

A few days afterwards (b), his Lordship said, he had di- 
rected the certificate of the court, in Baldwin v. Karver, to 
be searched for, and copied. He then read it; and it 
thereby appeared, that, although the court had suspended 
their opinion, and given the heir at law, and personal repre- 
sentative, leave to be heard by their counsel, against the vali- 
dity of the devise to the grand-K:hildren, they did not instruct 
counsel to object to it, and, therefore, the court avoided the 

Suestion, and only gave their opinion on the point between 
fie different grand-children^ on the supposition that the devise 
over was good [i]. 

On 

(aj H. 20 Geo. 3. Tuesday, 8 Feb, 26th January, 1774,) for the opinion 

^780. of this court. The material part of 

(b) Friday, 11 Feb. 1780. * the case was: ^\\^i Richard Ashvsin, 

by liis will, dated the 8th of June, 

[1] Baldwin and Others w,K\k\jlk 1756, after charging his real estate 

and Others. with an annuity of £80 to his wife. 

This was a case sent, under an or- for life, and giving her his household 

^er Qf the court of Chancery, (dated furniture, and £2000, and £500 to 

his 
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On Friday, the 14th of Aprils 1780, his Lordship haV- 
roig asked liiUj serjeaut, whether he had been able to tind 
any case of real property, where the court, on the words 
*' in default of such issue*' had implied a restriction to 
Fo!rii£E£AU '^ issue living at the death of the father" or, where a double 

contingency 




his nephew Johti^ and several other 
legacies to different relations ; devised 
his real estate, subject to the said an* 
suity, and all the rest and residue of 
his personal estate, to trustees, (whom 
he also made bis executors^ their 
heirs, executors, and administrators, 
in trust, that they should stand seised 
and possessed thereof. '* To the use 
•* of the heirs-male of the body of my 
" nephew, John Ashicin, and in dc- 
** fault of such issue-male, then to 
*^ the use of the bcirs-male of the 
" body of my nephew, Richard Ash' 
^ win, and in default of such issue* 
** male, then to the use of all and 
** every the grand-children of my late 
** brother, John Ashwin^ and the 
** grand-children oi my lale sister, 
** Sarah Morris, to hold all and sin- 
** gular the said lands and premises, 
^* to them the said grand-children of 
** my said brother and sister, and 
** their heirs, as tenants in common, 
*' and not as joint-tenants, and my 
*' said personal estate, aud effects, to 
*^ be equally divided amongst them 
*• share and share alike ;" That, by 
a codicil, bearing even date with the 
will, and attested by the same wit- 
nesses, stating that he had omitted in 
the will *' to dispose of the produce, 
•* interest, and increase of the sur- 
*' plus and remainder of his real and 
'* personal estate," he directed, that 
his trustees should pay " all the in- 
^' terest, produce, and increase that 
*^ should, from time to time, arise, or 
*' be made, of his said real and per- 
^ sonal estate, to his wife, and to 

^' his nephews, John and 
[ 504 ] *^ Richard Ashtoin, share 

'* and share alike, during 
** their three natural lives, with sur- 
*^ vivorship between them ',** That he 



made several other codicils, which 
did not vary or alter the will ; That 
he died on the 6th of November, 1758, 
leaving his nephew John his heir at 
law; and afterwards his wife died, 
and also the nephews, John and 
Richard, without issue, Richard hav- 
ing been the survivor ; That, at the 
time of making the will, there were 
two grand-children ot his sistej, Sarah 
Morris, and six of his brother John, 
and that all the nine survived the tesn 
tator; That one grand-child of the 
brother John was born after the will, 
and twelve more after the testator's 
death; and all biforc the death of 
Richard the nephew. Ihe question 
stated by the court' of Chancery was^^ 
** Whether all, or any, and which^ 
** of the grand-children of the resta« 
*' tor's late brother, John Ashwin^ 
^* and of his late sister, Sarah Morris, 
" were intitled by the devise ?" The 
bill was filed by two grand-chiU 
dren of the sister, born before the 
will, against Karver, the surviving 
trustees, and all the other grand- 
children, or their representatives. 
The case was argued twice, fir^t by 
Dunning, for the plaintiffs, and Mana* 
Jield, for the defendants, and after- 
wards by Pepffi, for the plaintiffs, and 
Wallace, for the defendants. The* 
words of the certificate were as fol- 
lows : 

** Having heard counsel on both 
*' sides, and considered this case, a 
" doubt occurred, whether the-devise 
** of the real estate, as it stands upon 
*^ the will alone, was good, and if it 
'' wiis coupled with the codicil, whe- 
** ther the absolute propcrt}^ of the per- 
'^ sonal estate would not vest in John, 
** and therefore we directed notice to 
<< be given to the heir at law of tba 

** testator^ 
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coofirigeilcylS) Ui heA M^i^ vizJd Me G^, ff^.^^ 
^i^kld he amf,^ And if none, to the devisee oripr. he mi, hk 
yA not met' ivith any [p it] ; and, tbeitu^d, hU LonUUip fle^ 
Emed the bjHiiioti offh^ tbuH, X6 (B^ fbUo^iing etkci: 
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testator, and the personal repre- 
sentative or next of kin to Johfif 
' that tfiey might be heard by 66un- 
' f6l, if they pleased. Hut, the 
' cause having been postponed to 
' this term, and no counsel appcar- 
' ing lor them, we have thought pro- 
' per to give our opinion upon tho 
^ question, as between the grand- 
* tyiclreii themselves, and, as they 
** vcffe all in being at the deitth of 
"Mickard^ w think they are aU 
" aiuilly intitM. 

Manstield, 
R. Astow,. 

E. WlLLCS, 
•« W. H. ASHIIUR8T[tl07].*' 

/vte 23, 1765. 

[2] A doitble contUgeniy^ in the 
tense in which the expression was used 
in this ease, is where an estate in 
tmat, or by way of executory devise, 
is so limited, that the time when it is 
to vest in possession, will, on one 
cvear, fall within the liitaits allowed 
ly law, and, on another, will exceed 
diem. It may be said, howc^er^ that, 
in many other cases of future limita> 
aonsv (indeed, in by far the most usual 
flsrts of them,) there is a donhie con^ 
tiffgticy. Thus, suppose an estate is 
limited to A. for liR*, remainder to 
f . in tail, remainder to C. ; here the 




I 

t]ngen( 

before J. it will vest inunedia,tely on 
the deatli of A. 2. KB. outlive A. it 
cannot vc^ uH after the estal6-tdl hi 
B. h ftl an.tn& ... 
. Pqrhaps there may be tonie bse io 
the following distributtdn of cstatet 
limited over - aft^ other p t ecediay 
limitistions. They roiy b^ divide hM 
three <laiBCS : . . . . i : 

1. Such as can take place «r tU 
alternative onfym 

2. Such as can take plaee in snc4 
cemon only. 

3. Such as may taitof lace, etitM 
in the alterMotive^ or n nKvesiioa* 

1. Of the first class are ^ thoiE^' 
where, if the Jirtt. estate ever vek^ 
tkey cannot ; so that they are ohly 
good upon thd altenmtive of die dlit 
never taking effect. This faappenf 
where there is a trust, or 
devise, of personal pro* | 505 } 
perty, to the heirs of the 
body, or the heirs of A, and^* in 6e* 
lault thereof, to B. ; as in Higgme v. 
Dotcier (a)^ Stanley v. Leigk {b)^ 
ifC, Or where there is, in lieal pro>' 
perty, a limitation over to A. after a 
contingent fee-simple to ^. as in' 
Lnddington v. Kime (r). Doe v. 

Holme 



[t 107] This case of Baldwin v. 
^amr, bus been since reported, Cowp, 
309. 



(a) Cane. M. 1707. 1 P. Jfiff. 98, 
Cb) Cited supra, p. 494. Note (a), 
(c) Cited supra^ p. 265. Note (ej. 



^stt± 



[r 4] Ace. per Buller^ J. Doc v. Perryn^ 7 T, R. 494. 
Vol. II. H 
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Lord Mansfield, (having stated the special verdict,)-— 
The case then' liies in a very narrow compass. If the eldest 
son >vas tenant in tail, the recovery was good, and barrec( 
affahut ^® limitations over; or, if the limitations over were tOQ 
FovvBRSAU ^^^^o^f ^^ ^'^^ entitledi as heif at law. As to his being 
* tenant in tail, a considerable objection has been made, viz. 
that he was tenant for life und^r the setUemeitt, not unde^ 
the will; and several authorities have been cited to prove,^ 
that the previous and subsequent estates, when limited by 

different 



/ I i 



»■ 



Holmi (fd^ G-oodrighi v. Dunham (e), 
4*c, Estates of this class arc often 
called 'limilatioiis on a contingency 
wUi -a double aspect ; or, ' with less 
QiUttOtnass, on a double contingency. 
They have also been sometimes deno- 
mraated concurrenty or contemporary 
limitations (/). But I have already 
remarked, that, in many of another 
sort, -.there.is, as- much as in these, a 
double contingency ; and they are cer- 
tainly not aptly described by . the 
wordt . concurrent^ or contemporary » 
Those epithets aie rather expressive 
pf estates which take effect at one 
apdo the same time. They might, 
vhh propriety, be applied Co the in-. 
Serest^ which vest in coparceners, to* 
nants in gavei-kind, or joint-tennnts; 
<t'r to such remainders over as those 
limited, in the case of Carter v. Bar^ 
iMrdiston, to Thomas Styles and sir 
Thomas Barnardiston ; for there, aft(»r 
the previous, contingent fee, in the 
manors both of A. and B, to a third 
person, there was a limitation of the 
manor of //. to the one, and of the 
manor of /I. to the other, to take cf->^ 
feet at the same time. 

2. The second class consists of those 
which can never veht,' unlew the pre- 
ceding estate take place before them, 



<i 



(( 



<( 



and then not till tlic other is either 
spent, or otherwise determined. Of 
this sort there are examples in the 
cases of Davis v. Norton (g\ and 
J(^at6'(m V . Shippard (h)[\\ OS J* They 
are, howe%'er, very rare. It is cer- 
tainly a general rule, *' Where there 
ib a remainder, or conditional limi- 
tation over, that, it' the precedent 
limitation, by what means soerer, is 
** out of the case, the sub;»equent li- 
**. mitacion takes place." Indeed, 
Lord Jtlnrdwicke^ in Vezcy*s report of 
Avelyn v. ]Vardli)^'\^ stated to have 
said, that- he knew of uo case to the 
contrary^ But the two 1 have mcn<^ 
tinned arc clearly of this sort. They 
are often said to be exp( ctant on the. 
first estate. 

3. Ail other limitations after pre- 
vious estates^ belonir to the third 
class ; and, in all of them, as in all 
of the first, there is a double contin- 
gency, as already explained. If the 
previous estate takecH'ect, these await 
its determination, and then vest in 
possession. If the other contingency 
happen, thatjs, if the lirst estate uevec. 
vest, they take place immediately at 
the lime when they tirst ought to have 
vested. 

A devise 



rdj Cited ibid. Note (d). 
(e) B, R, M. 20 Geo. 3. supra, p. 
ft)*4. 

fj) Supra, p. 265. I Ld. Rayfn. 
COK. 

(^) Cited supra, p. 77- Note (r). 



{h) SvprOy p. 7 J. 

[f 108] Jldc, also, in the case of a 
ti'rm. Est court v. Jfarry, B, it. T. 
9 If^ilL ;]. Comb, ^Z7. 
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different conveyances^ cannot unite. But, if they did Kbt 
u^te in this case, tli^u the first liinitatiun ui the will was 
an executory devise, which remained contingent. till the . 
dptfh of T/toouis, and the estate given to tlie second son 
waiT also executory, and, being, after an indefinite - failure foNNaaEAir* 

of 



Doe 
against 



A devise after fnilure of ilu; issue, or 
tbc ktirs of A, withoui any previnus 
f-ktate to such issue, or hL-irb, is void in 
it's creation, whrihcr it be of real or 
|HTM)ti;il pro|K*rty. Such a devise, nv/ A 
:ipre\ioiis coiitin;;ciit limitation, to the 
issue <»r heir» oi A. falls under the lirst, 
or third, of the above chisses, and is 
\\ 5j n«*t void in its creation. Tlie rca- 
UAof the diMl-rence may be thus ex- 
pliiaetl : When there is no previous 
e^re limited, if A. should have heirs, 
uri»su4s they might last for ever, and 
'-hile they did, liiere would be nobody 
who could bar tlio estate limited over; 
and, therefore, a perpetuity mi^ht 
tike place, which the law will not 
sofTer. But, where the estate is pre- 
Wously given to the heirs, or the issue 
oi A. and, (if futur*',) is limited to 
s^l within the legal boundaries, in 
point of time, the principle of pre- 
heating per|>('tuities does no: render it 
necessary to hold the dexise over to 
be void in its creation. For, to con- 
sider: 1. The cti**e of personal pro- 
perty ; if the first estate 
['535 J vest, -whether limited to is- 
sm, or hiirs, i-i', there, ex- 
of-ily the same thini;,) the entire in- 
t.'Kst and doininiuu is thereby ex« 



haustcdy and there is nothing left upon 
which the subs^'quent limitation can 
attach, which, therefore, becoines im- 
mediately, by necessary operation of 
law, a. more nullity : 2. In the case of 
real property ; if the first limitation is 
to hcir4, the whole interest and do- 
minion, in the same inanner, vests With 
that estate ; if it is to iasut^ (or heirs of ' 
tfic bod if ^ for I use those words as by« 
nouy moils, because, in wills, they ge- 
nerally are so,) then, upon its vesting, 

. such an interest is acquired, as en-, 
ables the first taker, if he pleases, by 
the legal ceremony of a recovery, to 

. convert his qualified, into an absolute, 
interest and dominion, and theri'by, in 
like manner, render. the devise over a" 
mere nullity. This last was (Be case 
\xK the pre^'iit cause of Doe v!'/o«/ie^/ 
ruau. The point j which is so' clean,/ 
upon the principles laid down by Lord. 
Mansfield, in delivering the opinion of 
the court, was never before fully de^ 
veloped, afid, directly, and explicitly, 
decided. Vet, to account for the cer- " 
tificate of the judges 'in SUphens'y* 
S/t'phrns^ we mu-^t suppose them to 
have held the same opinion, on this 
precise identical point. , For ftlUthe 
devises there, as here, were executory ; 

the 



[f j] Sf-e Mr. PoTr<//'s note to the 

f''*fi edition of Fenrnc Cont, Rem. 

»oi. II. p. 493, where he states that 

t'ii< ])osition is erroneous, and con- 

trary to the doctrine established by his 

iiuthor in the text. He attributes the 

crrcr 10 a roisconceplion of the prin- 

ciplt^ on which Lord Mausjield de- 

c;di'd, v.hich he maintains to have 

tcvn, thjLt the limitation after thr 

11 



<learh of Thomas Fonncrcau would, in 
eiHivr case, have been a good and 
v:ilid devise, vi:. whether he lelt is- 
sue, or not: whereas the doctrine of ^ 
double continijencios, as explained in 
the beginnini; of the pix'soni.note, is,» 
that in one event the estate would vest 
within legal limits, but in the other 
not. 



o 



SOS CASES IK MICHAELMAS TERM 

of iMie[F ff|y vms too remote; therefore), quicmnqHe tiA dm* 
tdf the <leviie by Thomas, under which the deleudaat clumui^ 
Dos wu good. 
agaiiKt On Tuesday, the 18th of April, 1780, hia Lordship atid, 

FovmuBAV tlie court haa decided diat the dcvitfe to the lecoud son wee 

void. 



the limitation in fee to Sir Richard^ 
(the testator's brother,) was after an 
indefinite failure of the issue of the 
grand-da ugh ters« to whom a previous 
OBtatey in tail, was limited; and the 
ceftificate expressly says, that when 
the previous limitations should be 
apeatfthe estate would go over to him, 
or vest in him, by virtue of the last 
remainder to him in fee (a). But, to 
go a little farther, if what was argued 
bj the counsel for the plaintiff, in this 
case, i» law, (of which I believe there 
is no doubt,) viz. that the words 
" heirs of the body of Thomoi^ were 
words o{ purchase^ and that the eldest, 
and other sons of Thomas, would have 
taken sifceuivcfyt in tail-male, uhder 

tfbgent estates to the younger sons of 
J^Sm^,^^^u\' ipcfcutoi^ devises, after 
this, indefinite (ailuce of the issuo-male 
of thefai elder brother ? According to 
JUii df Mand^;piUc^ case {Jtf\ the se- 
cond son of thwrtaxy (and so of the 
otIieffH) vmi indeed have claimed, as 



heir-male of the body of hi^ father, 
per Jbrmam douL yet, certainly not 
by descent t for as the eldcbt son took» 
so must he by purchase. 



It may be obser>Td here, as not 
foreign to th(> case i am n portiii|{, tha^ 
the rule in Shelle/% case is not p* rtcct- 
]y accurate, in sayin<; that, when 
there is, in the same conwyancc, a !i« 
mitation to the ancestor, lor Uf^, and, 
mediately or immediately^ to his heirs 
in fee, or in tail, the words, ^* kis 
" Aetr," are not words of pvrckas^. 
When there is an intermediate* vested 
remainder, as in Covison v. CovlsOHp 
those words are words o(purchasc[it7^ 
They do not qualify the estate, or de- 
scribe the quantity of interest, ^iven 
by the first limitation, but vest another 
estate, viz, a remainder in fee, or in 
tail, in the Unant for life. They, at 
the same time, indeed, expn*ss tho • 
quantity of that other estate, but so 

do 



(4) C^ temp. Talb. Q33. 



(by Cited supra, p. 501, Note(c). 



[f 6] jt€C, Habersham v. Vincent^ 
5 T /t, 92, VenaiUs,Y. Morris, JT. R. 
Sf S, /food V. Baron, I East. 259. 

[f7] Mr. Fcariie Cont. Rem. 103, 
has combaird tbi» position, and de- 
icndfd the expressions of Lord Coke 
in Shdley's case. He maintains that 
the words ** his heirs " are words of 
limitation, whether there be such in- 
termediate estate Let ween the estate for 
life and the remainder, or not. The 
result of his reasoning is, that in the 



former case the first taker lias an 
estate in fee divided, and subject to 
the intermediate estate, and in the 
latter case he has an entire estate in 
fee. It appears that in both cases the 
words ** his heirs" qualify and enlarge 
the estate first given; and that it is a 
confusion in terms to call those words 
of purchase, which give an citato not 
originally to the heirs, 4c. dcscribid, 
but through the medium of, or by rfe- 
sccnt Irom, the ancestor. 



INTHB TWENTY-FinST YEAR OF GEORGE HI. 



¥» 



yM^ tm die •iidK>ritt of dw case of Goodnutn ▼. Gaotri^hi, 1 780« 
m reported bj Sir Jamet BurroWf but thirt diey bad mice ^^^^^ 
jeen a nafiiiscript note of that case, taktn by XfJC^oN, which Dok 
asugned • grouud for the determination diffei-eiM from diat . against 
alated bj Sir James Bunvxo [3]. That the court, upoto ibis, Fox»&Siil7 
eatertmiaed considerable doubts concerning the opinion de- 
livered a fiew days before, and desired to have the case argued 
again. 

lliia day, his Lordahip delivered the ultimate opinion of the 
court, as follows. 

Lord 



do other words of parchasp, in gone- 
nl, express tbc qnuntity of the inte- 
itst: nur can It well be otherwise. 
The C(»rn*ct method of expressing the 
fioposition would be, thut the words, 
IB kuch cases, do not limit any estate 
iv the keirt ax purchasers, Rolle 
ifems to have intended to make this 
dMiDCtion, in t{ie second volume of 
his Abridgment, title Remainder. He 
divides the rule laid down in Sheile^s 
case, into tiCQ paragrapl»s ; and sa>H, 
ia the first, viz, with regard to an t'ai- 
mtdiate limitation to the heirs, *' The 
• words ' the heirs' arc words of H* 
•• mUutton^ and not of purckase (c).*' 
But, in the other, he changes the ex- 
jktession. ** When the ancestor, by 
** aay gifl or conveyatice, takes an 
** estate of freehold, and, in the same 
^ gift or conveyance, there isan estate, 
" in fee, or in tail, to his right hcks 
** meeliatefy, (vij. where an estate for 
" li(i*, or in tail, is ipterposed between 
*' the said estates) this remainder shall 
" attack in the ancestor^ and shall nut 
•* be in abeyance (A).** 

[3] i have been favoured by Mr. 
Kenton with a copy of his note of that 
case, which n much fuUer than either 
the report by Sir James Burrow, or 
that since printed, in the first volume 
of Blackstone'9 Reports, it agrees, 
however, in the material part of the 



jtidgment of the court, with Mr. 
Justice Blackstone'n account; and it 
appears, by both, that the decision 
went upon tbe alternative, either of the 
niece having taken an estate-tail by 
implication, or of the^Vtr dc\ise (to 
the keirs e/' iiks Mtf f^f the niece by 
any oiher kusboMd^J being too remote, 
and, of course, the stcsnd. The cuurt 
thought it unnecessary to determine, 
whether the niece took an estate-tail 
by implication ; and according to Mr. 
Kenyon's note. Lord Mansfield^ in 
giving judgment, said, " The whole 
" of the case comes to this : Whether 
** Mrs. Mosiyn^ (the testatrix,) in- 
" tended, bv the devise, to give the 
" heirs of the body of her niece A, L. 
*^ by a second kusbandj the remainder, 
*' reversion, or estate, (whatever it is 
'' called,) after the deaths of herself, 
" £. W, and A, L. and failure of issue 
" between them: or whether she 
'* meant to give an estate in posses- 
^* sion, to the issue of A L. by a se« 
*' cond husband.*' liis Londship, 
therefore, (being clear that it was not 
an immediate devis<%) put the case 
entirely on the remoteness of the first 
devise. Tho manner in which he is 
said to have stated the question, in 
2 Burr. 873, is mentioned supra^ 
p. 500,501. 



M»«^ 



(a) 2 RoiL Abr. 417- Remaindsr (G) pi. 5. 

H3 



{b) Ibid. H.pLti. 
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1 7 80. ^rd AI A N s Fi R LD,— 'After the secoivl argument, and upon 

^^^^ /, consideration of tlie rase, we were of opinion, and ga%e judi;- 
p^^ . nient accordingly, that either Thomas was tenant* in tail, by 
a^iiinst coimectii^ his estate for life, in the deed, with the Hmitatibn, 
FoNNERBAU ^ ^^ ^'^'^'^^ ^^ ^^ hciis male, (without sayin^j: it wan our 
*[ 508 ] opinion tliat they could unite) or that the limitation over was 
too remote, as heing after an indeiinite failure of i^sUe ; and 
we could find no case M'here the court, in a will of real pro- 
perty, had raised an implication to confine the failure of issue 
to the life of the ancestor. But, afterwards, turning the cases 
on this subject in our minds, and considering the reasons on 
which they proceed, namely, to prevent perpetuities; mc 
stop|)cd the judgment,, and desired the case might be agaiu 
:$poken to. It has been argued a third time, and we have 
changed our opinion, and shall <ave our reasons. Tlie rule 
is unquestionable^ that tliere cannot be an executory devise 
after an indefniite failure of issue. But that is not the case 
here. We all think, that tlie estate for life being by one iu« 
stnnnenl, and tlie limitation in tail by anodier, they cannot 
unite, and that the heirs-male of Thomas would have taken 
by purchase [v 8]. 'Diis is a settled point ; and we lay it 
down as our clear opinion. What are the limitations here ? 
They are^ to the heijs-male of the body of Thomas, and, hi 
default of such issue, to the second, and other sons, 'Iliere 
are two ways, m form of law, in which this last limitation 
jiiay take eftect. 1. If Thomas dies, Icavhig issue-male, then 
the estate to the second sun takes effect immediately, as a 
remainder expectant, which may be barred bv a recovery. 
2. Suppose the otlier alternative, (which really happened,) 
that 1 homas has no son, then it is an executory devise to the 
sc<:ond son, if Thoniasy at his death, leave no issue-male. 
71iis is within the limits established by law to prevent perpe* 
tuities. We have looked into the cases, to see how far tliis 
reasoning upon principle can be supported by audiorities ; and 
wie think there are three which go a great way. I. In Ste- 
phens 



r? 8] The principal case has al- So, if the, first estate be an cquit- 

ways been consiclercd as a leuding able estate, and the second a k-pal 

authority for this qualification of the estate, they cannot unite. SilnesUr v. 

rule in ShelUi/'s case, Fcarne Cant. Wihon^ 2 T. R. 444. 

Rem. p. 98. . But if the second instrument be 

So, where one instrument was a only the execution of a power con- 
will, coataining -a limitation to such taincd in the first, it is otherwise ; for 
person as the testator should appoint then the second instrununt is to be 
by deed executed and attested, and considered as forming part of the 
the other instrument was. a deed con- lirst. P^enahles v. Morris^ 7 T, R, 34^. 
formable to such description. Haberg- See Fcarne Cont. Rem, 99. 
ham v. Vincent y 4 T, R» 92. 
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phtnsv. Stephem^ the court took a large stride of twenty-ode 1 7^0 

\«us after a life in being. The argument was, that thil would . ^ * 

not create a perpetuity. Fofmer cases bad said, it limitation j^^^ 

m^t be made to take effect on the death of a person fit uainst 

eae^ or the birth of a posthumous child, and alienation was FoxNEESAtf^ 

not restrained for any longer time in Stephens v. Stepheofi, 

for, if a devise could hold to a posthumous child, there could 

be DO alienation till he should attain the age of twenty-one.' 

An obvious objection to the alternative in this case is^ diat, if 

the limitation over is a remainder, it cannot be turned into an 

ei^ecutory devise. That is true, if it ever vest as a remain- * [ 509 ] 

der. But liere it might, or might not, upon a contingency; 

and it never did. C So, in Ilopkim v. Hopkim, LordTxL- ' 

BOT decided, in support of the mtent, that a limitation^ w^ch 

in one event would have operated as a remainder, but which 

e\-enl did not happen, should operate as an executory devise. 

This he did upon ])rinciple, witnout precedents ; and a great. 

tttate is now held under his determination. S. BroKusvcord 

v. Ednardsy is another strong instance where it was held that • 

a devise may operate either way, according to the event (</). 

These are the authorities which go along with the principles 

1 have stated, and enable us to support the intention of the 

testator. As to that, there is no doubt that he meant to give 

successive estates in tail-male. 

Judgment for the plamtiff. 



AlAufticET against Brecknock. wc'incfciaT. 

22*1 Nov'. 



'5< 



T N Trinity Term last, (on Tuesday, the 30th of May,) Bald- it i« a peroral 
-*• zrin moved for a rule to shew cause, why the inquisition ^"u/i » Jji^not^ 
taken upon the writ of enquir}* in this cause should not be set aside a ver. 
set aside, on account of the smallncss of the damages. It f'«^»>/»*n»«^*»« 

'» , ^ .,..,. *^ • •- lor a tort, on ac- 

was an action on the case, for maliciously sumg out a com- count of the 
mission of bankruptcy agaiiist the plaintiif, and also for ma- """""'^* ^' ^^^ 
liciously holding him to bail for .£l0'20* The defendant let *™***^** 
judgment go by default, upon m hich a writ of enquiry was 
executed, and the jury gave only ^5 damages. I'he affidavit 
upon which Baldwin moved, stated, that the plaintiff's attor- 
ney had proved, before the jury, that his bill of costs to the 
plaintiff, for superseding the commission of bankruptcy, 

amounted 

(a) Cane. 20 Marc/iy 1750, 1. 2 Vez. 249. 

H4 



17§P« HKfS/^ ^ Ppwffrd^ of Jp90, npd tb^t no evidence was pip* 

\;;^sX/ mm c^i tii^ (^ of {be dcifendant. He cite4 Markkam ▼« 

MA^rcET J^|f^l|/!e|pi| (a), w^re the action bein^ for a tradesipan's bill 

a^iit ajBOuntvM to ^333, niid tit^ ^n^uiry jiV7 baiwig given only 

BHiR!kvocK a pepp^ damage^ ^e i^crcuct was set a8i4i^ [1]. 

* t 5tO ] ' T^(e court, after some difficulty, granted tbe r^Ie. 

3lu^ ^J Hf^ri)^ sbewed caused, and insisted upon it, as 
an Established rule, ^i tl^e court will never set aside a verdict 
on account of thie mallness of the damages. 

^e A^tprn^^afteiial, for the plaintiff, observed, ^hal 
Cfm n^ of that ^ort iidniits of exceptions [CI; tliat tbe ver- . 
diet nere, wojuld appemf tp be glaringly absurd, if the nature . 
of tb^ <K:tion yjfere considered ; and that the defendant, by 
si^enn^ juidgment to ^p by defiudt^ had confesaed that he lui4 
a^ljiii maliciousttf; (the proof of malice being necessary to 
niamtain the actioiO. 

Lord Mansfield, — ^He has confessed malice, in point of 
JortHf and merely for the purpose of letting the plaintiff iuj to 
prove the degree of injury he has received. 

llie rule discharge. 



(a) B. R. T. 19 Geo. 2. 2 &tr. 

1259. 

[1] But, in that case, the plaintiff's 

attorney produced a witness, who had 
told him, he coulJ prove Che hill, and 
who, when the jury was sworn, re- 
fused to give evidence, and the sheriff 
thought he could not adjourn. The 
court thought, under such circum- 
stances, the shcriflf might, and ought 



to have adjourned^ on the authority of 
several cases there cited^ The small- 
ness of the damagies, thereibre, was 
not the ground of that determination. 
[2] Thus, if the small ness of the 
damages arises from a mistake in point 
qflaWy of the sheriffs (as In Markham 
V, Middltton^ or of the j'l/ry, (as in 
Woodford v. Eades, 1 Sir. 425.) the 
court will set aside the verdict [f]. 



[f] But in trespass (or mesne pnofits, 
where defendant was baiikrupt, and 
the jury had not given th^ costs of the 
ejecttoent in their damages, the court 
said, plaintiff might prove a debt for 



thero under the commission, and de- 
clined, in the exercise of their discre* 
tioit, to interfere. Gulliver v, Drmk* 
%iat€r,2T.R.26l. 
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1780. 

NoBLB and Another against Kennoway. ^^"n^vI ' 

'VHIS wan tn action on a policy of insurance, which was A?""^f '"T"**^^ 
'*' liied befoie ]U>rd Mansfield^ at Guildhall, at die |l»e na^ture »nT^ 
Sitd^ga after last Trinitu Ttrmt when a verdict was found for peculiar drcum- 
tfce pbifltiffii. On Thursday, the Qth of N^vembery Dunning '^^* °J Ij^'ac 
obtuned 9 rule, to. shew caute> why there siiould not be a new to which the no- 
tiial; and this day, the case was argued, by Lee and Baldwin, ^IZ^^^icZl^ 
fertile plaintiffs, and the Attor^eihGeneral, and Dunning, ner of conduct* 

fcrtf.edefeod.nt. l"4T„fr^a: 

The caae, and evidence, upon Lord Mansfield s report, »t one place, 
ujpeared to be as follows: The insurance was upon the ^^^'|^^"t^,'i|^^^ 
imps, the Hope and the Anne, at and from Dartmouth to fbl manner in 
Waterfhrd^ and from thence tp the port, or ports, of <is- J**'^|,*}'*^rried 
diarge, on the coast of Labrador, with leave to touch at on at another 
^emfmmdland, and upon any kind of goods and merchan- pi^«-** 
diKs ; and also, on the ships till they should be arrived at 
their port of cUscharge, and should have moored at anchor 
twenty-four hours, and on the goods and merchandizes, until 
the same should be there discharged, and safely landed. By 
a clause in the policy, money advanced to the Jishermen 
was insured, Tlie ^nne arrived safe on tlie coast of Lahra- [ 51 1 1 
dor, on the 2Cd of June, and die Hope on the 1 4th of Jf////, 
1778. Froqn die time of dieir arrival, the crews were em- 
ployed in lisliing, and had taken out none of their cargoes, 
except at Insure hours, (partly on Sundays,) such diings as 
vere immediately wanted. On the L:3th of August, an Amc" 
rieam privateer entered the harbour, (Temple Bay,) and took 
bodi the vessels, there being nobody at that time on board 
eidier of them. Ttie action was brought to recover the value 
of the goods. The defence was, diat there had been an uii- 
nec css anf delay, ii| unloading the cargoes, in consequence of 
which dbey.had been exposed to capture, and that the under- 
writers oi4;ht not to be liable for what had happened from 
the nq^igence of the insured, llie plaintiffs rested their 
case on the words of the policy, and on the usage of the trade. 
They called one Astwick, the captain of die Anne, who said, 
that he had been the same voyage three times in the three last 
years, and that they had proceeded in the same manner during 
each qS the voyage^ ; that he did not diink the plainuffs had. 
warehouses sufficient to have held the goods, if diey had been 
Itoded; and that there were no setdements on die coast of 
Labrador, but those belonging to the plaintiffs. One of tho 
sailors swore to the same efi^t. The plaintiffs then called. 
one French, to prove the custom of the ffeuibuadlanitnde. 

This 
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1 780. '^"^ evidence was objected to; but Lord Mansfield aci- 
,^^^^^* mitted it ; and the witness swore, that in the Netcfouudlatid 
Noble ^^^^f it is customary to keep their goods on board several 
iicrainst moutliSy and that sometimes tliey have part df tlieir homeward 
K UN NOWAY, cargo of iish, and part of tlieir old cargo, on board, at the 
.same time. Tliat the first object is to catch fish, and they 
unload only at times when tiiey cannot fish. The old cargo 
being chiefly salt, and provisions, it is taken out gradually, for 
curing the fish, and for consumption. This witness was con- 
firmed by one Nercman. Neither Nezcmafi nor French had 
been at Labrador. One Hunter was then called, who 
proved, that, some years since, he used to send vessels of his 
own, and also chartiTed vessels, to ijahrador^ and that it was 
usual in chartering ve^^sels, to stipulate, that ihey should have 
sikty days allowed for discharging. That he apprehended they 
were oftentimes longer, in fact, and that it was not so eiisy to • 
discharge a cargo at fjoitrador, as at Newfoufidfftrtd. 
[ 512 2 In support of the rule for a new trial, it was contended, 

tliat, as the policy on the ships expressed twenty-four hours 
after their safe arrival, no under- writer could suppose^ that he 
was to be liable for the goods for fifty or sixty days longer, 
lliere was nothing that besi>oke an insurance upon a trading 
voyage. Hie only reasonable construction of the policy is, 
that the goods are to be protected until they can be reason- 
ably and conveniently landed. As to the evidence concerning 
the }ie7cfoundlaud trade, it ought not to have been admitted. 
In casus of ffreat public branches of trade, such as that to 
the co:ist of (liiinea^ the general usage may be given in evi- 
dence, and llie under-w riter is, perhaps, bound to take notice 
of it; ytt on policies on Guinea ships, it is most usual to in- 
sert a special claubo for protecting the ship, and goods, during 
her stay. I'his, though it may be unnecessary, shews, at 
least, that where there is no general usage, die undtjr-writcra 
sliall not l>e liable, without an express stipulation. But, here, 
there can be no general usage ; the trade has been established 
but a few years, and is entirely in the hands of the plamtiffs. 
NeTtfouud/and and Ijihrador are distant and discontiguous, 
and, altliough the object of the voyages to both, may be the 
fishery, yet the iishing trade is conducted very difl'crently at 
diiferc'nt places. Would the practice iit Green/aiid, Snva , 
Zcmbla, on the const of Scotland, or in tlie new whnle fishery 
'm\!i\e M€diterranean\^\Q{)\ be evidence in this case? If 
a merchant, %\ho carries on the fishery on the coast of Labra- 
doTj chooses to adopt the methods and practice in use at 
HeKJoundlandy h^ certainly may ; but, till this becomes gene- 
rally known, the uhder-writers art* not bound to take notice of 
it. Ihere will be no inconvenience to the trade, b} u dcci.'?i(;n 
in favour of the defendant, becanse a special clause may be 
ixisertcd ia future policies. 

» - On 

[tlOp] Qu. 
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On the other side it was argued, that, \ihat is the usage in 1780. 
a siniilur branch of trade, is evidence. That it wvls a fair >^^/^«; 
presumption, that a new branch recently established, would be Noblk 
Cf>i!ilticte(J in tlie same maimer with other branches of the against 
Same biisini;ss. lliat, in a late case of Puller v. Ofilej/f which Kkx noway. 
was tried at GtiikUiall, evidence of the general practice in 
tbc (jiiijica trade had been admitted, upon the coustiuction 
of a poiicv, on a sliip engaged in a jmrticular branch of tlmt 
trade, llie insured could not, it was admitted, take an un- 
usual and unreasonable time to unload, and, if it had appeared r 513 .] 
tbat tlie time employed in this case, bad been longer than what 
was usual and reasonable at ScnioyMclland, the plaintiifs, per-, 
haps, would mti have been entitled to a verdict; but the JU17 
were to jurige, under tlie circumstances, whether the time was 
unFeasoiiubie, and they thought it was not. 

Lord Mansfield, — The trade of tithing on the coast of 
NewfhtindlaHdy especially from tlie west of Englaud, has been 
known and practised for many years. Since the treaty of 
PariSf a new trade has been opened to Labrador. The insu- 
rance, here, is on the siiips, and the goods till landed. 'Hiede- 
fen^bnt says, the plaintiffs have been guilty of an unreasonable 
delay in lauding, lliat question was to be tried by the jury, 
and coidd only lie decided, by knowing the usual practice of 
the trade. Every under-writer is presumed to be acquainted 
^ith the practice of tlie trade he insures, and that whethtr it 
is established, or not. If he does not know it, he ouglit to in- 
form himself. It is no matter if the usaoe has only ber^n for 
a year. I'his trade has existed, and has been conducted in tln^ 
same manner for tince \ears. Jt is well known that ihr 
fishery is the objtct of th<' voyage, and the same sort of lisiiiiig 
is carried on in the same way at ^czcfoundlaud. 1 still 
think the evidence on that subject was properly admitted, to 
ibew the natuie of the trade [*vi3]. Ihe point is not aiulo- 
gous to a question concerning a common-law custom. 
WiLLts, and Ashhurst, Jnslices, of the same ophiion. 
hvhi.z^^ Justice, — i think there was sutlicient evidence, 
without calling in aid the u»age in the S eui oil nd land trade ; 
for it appeared, on tlie face of the policy, that die tishery \Uis 
the purpose of the voyage. But I think the evidence objected 
to was properly admitted, if it can be shown, that the tin^e 
would have been reasonable in one place, that is a degroi^ of 
evidence to prove, that it was .so in anotlier. The effect of sui^ii 
evidence may be taken off> by a proof of a difference of cir- 
cumstances. It is verv true, that the custom of one manor is 
no evidence of another ; that has been det. rmmed in .maiiy 
cases { Init die point here is very different; it is a question 
coucorning the nature of a particular branch of trade. , 

'J be rule di.'jchargcd. 

[Cy] Vide Ford v. HopUnt, N.Pr. C^. Ekitu v. Maokholc, Ua^c. 0/55, 
H. 12 /r. 3. cor. Holt, CL J. I Salk. AmU. liJ4. IbO. 
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^adNi^v!^' RussEL against Langstaffe. 

An Indorsement ^NE Galley having had frequent money transactions with 

blank "note or 7"^ ^he plabitift', who was a banker, and having overdrawn 

chdck, will after, his (*ash accounty the plaintiff suspecting his credit, refused to 

indoor "or any ^^^voncc him any more money, without the addition of the 

sbm imd time of ndme of some indorser of whom he should approve. U])oii 

xui^M'^' this, Galley applied to die defendant, and he indorsed lib 

whomheentnwta name on 6ve copper-plate checkb, made in the form of pro- 

te*i^rt in ItT* ^^^^'y "^^«*> *>"* '" '^'^"'^ ; *• ^' wiUiout any sum, date, or 

time of payment, beii^ mentioned in die body of the notes. 
Galley afterwards filled up the blanks with different sunfts 
and dates, as he chose, and the plaintiff discounted the 
notes. One of them was made payable on the 2£d of Scjh 
tembefy two on the ^7th of September^ and two on the 4th 
of October, 1 hese notes not being paid when they became 
due, the plaintiff, on the 14di of October, called upon the 
defendant, as indorser, for tlie payment of all of them, and 
upon his refusal, broi^t diis action^ which wts tiied, before 
l^ioTHAM, Darofiy at the last assizes for tlie eounty of Dur* 
ham. It appenrecl that Galley had become a bankrupt on the 
t!<)th of September, and that, on the (27(h, the defendant had 
been present at a meeting of his creditors. It also ap|)eared 
that liusscl knew the notes were blank at the time of tlie in^ 
dorsemeiit. llic plaintiff and the defendant lived in the same 
town. 

For the defendant, at the trial, it was objected, I • That 
these notes being blank at tlie time of the indorsement! they 
were not then promissory notes, and that no subsequent act of 
Galley could alter the original nature or operation of the de- 
fendant's signature, which, when it was- written, was a mere 
nullity. It was also objected, '2. 'Iliat the notice of the non- 
j>ayment by the drawer, was not given soon eiiough to the in- 
dorser [<D^]. 

Th^ judge being of opinion with the defendant, on the first 
point, he directed the jury accordingly, and they found a ver- 
dict for him. 

On Wedne^qy, the 8th of November, Arden obtained a 
rule to shew cause, why tliere should not be a new trkd ; 
which was argued tiiis day, by the Attomeu-General, Lee^ 
and Scotty in suppoit of the verdict^ and Vanning for the 
plaintiff. 

1. llie Attorney-General gave up the first point, but hee 
said he thought it of consequence enougli to be argued. • It 

never 

[O^] Fide Bkkcrdkht v. JBrf/man, 5. R. Af . 27 Geo. 3. 1 Term Rep. 405. 

• • ■ 
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Defer had been dcftemiitiecl, he said, and deserved coilsidera- 
tioD. The copper-plate checks ia this case^ witlioot suiii| 
or date, were mere waste paper, and Latig8taffe% name upon 
tbefii had no more effect than if written on aity other blank 
piece of paper. An indorsement supposes a bill, or pro- 
itiiaaofy note, dieu actuall j existing ; and if a party take an 
iftdoTPed bill, or iiote, knowing, al the time, diut it was not 
the subject of an indorsement when the name was written on 
the back of it, he i^ not injured if he is afterwards told, that 
be shall not be permitted to treat it as a bill or note. The 
very declaration, in this action, necessarily slates a pro* 
eiisting note, previous to the indorsement ; and such forms. 
mt not to be considered as useless, aiul without a meaning. 
How can the plaintiff be permitted to say, that, by this 
siguiture, the defendant contracted for a given sum, when he 
knows, that, at tlie time of the signature, he did not contract 
Cur any thing? This defence might not be com|)etent, as 
agunst n third person, but it seems just and fair, as against 
the plaiutiff, who was aware of the original nature of the 
traosacttOD. S. On the other point, they admitted, that what 
dndl be deemed reasonable notice to an indorser, oi non- 
niymcnt by the drawer, ongtit properly to be decided by the 
jory [t 1 10] \ but said it was well establislied) that buch- no- 
tice ooght to be as early as possible. That, where the par- 
ties live at a distance, the notice ought to be given by the tirst 
poety AoHj^, if any diing dday tb^ goii^ out of the post at 
the ussal tinwe, that will be an excnse ; but that, here, the 
parties Kved in tfie same town, and no notice had been- given 
vi\ ten days after the time of payment, even in the case of the 
notes payable in October, As to the bankruptcy, it had been 
frequently ruled by Lord Mansfield, at Guiiifhail, that it 
is not an excuse for not making a demand on a note or bill, 
or for not giving notice of non-payment [f 1], diat the drawer, 
or acceptor, has become a bankrupt ; as many means may re- 
main of obtainiQg payment^ by the asaistanoe of iriends, or 
odierwise. 

-o» 

[t 1 10] Vide on that point, Med- Geo. 3. <l> And S. C. B. R. ^. 2^ 

a^e V. Hall, B. R. T. 22 Geo, 3. //;>- Geo, 3. 1 Term Rep. ^67. And Scott 

pkton V. Swectapplt, B. R. M, 23 Geo. v. Liffbrd^ 9 East. 347. 
3e k Tindal v. Broxra, B. R. T. 25 



.' 1 



[f 1] This rule, requiring notice at 
ftll events, and notwithstanding a 
bankruptcy, is by the law of mer- 
chants, and obtains only between the 
panii's to the bill : but it is not ne- 
cessary, where the payment of a bill 



by the acceptor has been guaranteed, 
for the drawer to give notice to the 
guarantee after the insolvency of the 
principal. Waddington v. Furbor, 8 
East. 242. 
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• Ou' the otiier side, it was st^ed, bv DUuniftg, that tbc 
jury, whose province it wmi to decide od tlie ^amd point, 
were, upon that point, cleiirly with the plauitiify and Urat 
*they hud found a verdict for tiiu defeiulaiit, m deference to the 
judge'ij opinion^ on the other question. As ti> tluit question, 
he insisted that there rouhl not be a doubt but the direcauu 
was wrong, it strengthened the plc^inti^ .*s ca^e, that he 
knew the notes were blank when ii^doraed.. For what purpose 
could he suppose the indorsements were, made by the de* 
fendant, but to authorize Galitu to fill dieni up with any ^uin 
lui pleased, and to bind himself, as his sciuniy, to that ex- 
tent. The declaration states the noves to have been made be- 
fore the indorsements ; so all declarations against .iudor»er« 
must; but the defendant, by indorsaiL^.thenky conciuded hiin^ 
selt from contending, or proving, tliat they were not tilled up 
when he signed them. 

Lord Mans MELD, — ^Therc b nothing so clear as xhi^JirU 
point [f 2]. The indorseineut on a blank note is a letter of 
credit for an indefinite sut|i. . 'I he (it fendaiu* said, '' Trust 
'\ Galley to any amount, and I will hu his :«ecurity [^C>1.'* It 
does not lie in his mouth to say, the iudorj^cnients were not 
n*gular; The direction liavuig bpea wroug on this point, it is 
needless to :gf) ijlto tliu. other* . 

Tlie rule mode ^b^olute [1]^ 



[;C^] Vide. CoW^x. Bw^^ CB. H, 
30 Geo. 3. //. iA/,.SI.:i^.3l(i.. 31?;. • 

[l] Ik'fore tliertrwiipsanfopporiunity 
for a new trial, another action, bi?-. 
twocn the same parties, and uni^cr bi- 
milar circumstancp.$,( came on, bt^uio 



Lord Mmtajkldi at Gttiitfktiii, an.d » 
V'^rdiQt bcin;(.fQnnd tor. tUi* plajutiff^ 
fhe delindai^. submitted in this 
action, wuUp^t , goin|f , lo a. .t^xoivi 
iriaL " 



..,:!.. 



I' 



t • :' 



I. 



Tliur-dav» 
23d Nov. 



!•' 



The Kiijxi v^aifyi VAtJCHAN. 



When a person, /^T^AUSE shewn against a rule for an attachment agauist 
an!!aitact[iieut .^^ the defendant,, for. acting . as ^n atto/ney of this court, 
is priyiHi; jx^ii- aftiei" having been struck off the roll. 

ti%fvly anftwvrs j ^^ 

and denies (he iXirw 

riiar^'*, tbU roiirt always refuse the attaclnncut, without tntering iotf the credit of the parties^ or tite 
prutKibility of the evidence. 



[r 2] Acc, per B^iUer, J. Lkkbar- 
roxo V. Mason^ 6 East. *j!2, in not. 
liut where a bill of exchange was al- 
tered by the drawer after acceptance, 
uiihout the privity of the acceptor, 



it was held that no action coald be 
supported upon the bill in the Laads 
of an innocent indorse. (Bulhry J. 
contra.) Matter v. Miihr. 4 T. R. 
320. 
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. liord Mansfield stated the pnuptice of ihexrourt io be; 

thai, if the defeudaut, by hk qlfidavitf fully denies die cliargei 

ou which the rule for an attacliinent wuh granted, thai la aa&L" q^j^^, Kixa 

dent ; the weight of the evidence, or die credibility of ^hdt is a^^ainst 

Kvrom^ is never coa^idercHl ; but if the dcfcndinit .is hardy y yugiiak. 

enough to swear falsely, he is left to bo punished by indict* 

ineot. In chancery, he said, they proceed difi'erently : they 

examine the defendant on interrogatories, and also examine 

witnesses on both sides, and then decide upon tlie truth of the 

chaige. 

In this case die court thought the cliarge was not sufficiently [ ^ 17 ] 
inswered. 

ITie Attonteif-Generaly and Vechhaniy for the prosecution. 
Duttnin^, and AUngaj/, for the defcndunt. 

• • The rule made absolute [1]. 

[l] In Triitittf Ttrm^ 21 Geo. 3. llio imprisonment in CUrkenwcll prison, 
defendant wa$ scnleoced to six mouths 



KiNNERSLEY agavist William ORPSt Si'S^l^' 



THIS was an action of debt, by the owner of a fishery, f p^^^on who 
r ^ 1^ <• y»- J 1 L' ^ r7 ,, , . fiiliC»* in a fishery 

fur a penalty of Xo^ under the statute ot b Ueo. 3. c. 14. bciongin;* to 

^3& 4. for iiliiug fish in his fisheiy. The defendant was *!j"'.'^''|^*^.^,'i!.!^ 
ibe -servant of a doctor Cotton, who claimed a right to die duini, ibr^uu* 
finbery in. cjuestion, and. an. action of ti'espass had . been pur}H.»ruf;;ix- 
brought against some of his servants, by the present plaintitf, aJf aaiouill ul- 
to wy the'jright; which action was tried at Slajford, in sum- J^^r to tn- thr 
mer, 1779, and a verdict found for die plaintiff*, llie de- [|:bicu,M^. 
fendant ^applied for a new trial in that cause, but it was re- nuUv under .> 
fused (a). However, doctor Cotton not being satislicd, gave ^*"' ^* ^* ^** 
ihe plaintiff notice, that he shotdd order one of his servants 
to fish in the same place, with the express view of procuring 
an opportunity to tr^ the right again: He accordingly did so^ *• 
and it was in obedience to his orders for that pui^se that 
the defendant committed the act for which the present action 
was brought. I'liis the counsel for the defendant offered to 
prove at the trial, and contended, that, when it should be 
proved, Uic plaintiff ought to be nonsuited, for that such an 
assertion of a right, was not an offence within the statute, 
there being an express exception in § 5. in favour of persons 
who shall have a '^just right or claim ^ Peukyn, Baron, 
before whom the cause was tried, at the last assizes for Staf'^ 
Jordshife, decided diis point against die defcudaut| and re- 
fused 

(a J Kinncrslcjj v. Orpe^ supra, p. 50% 
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filled to hear the evidence, llie pIi^tifT pitklod^d no chW 
proof than the record of the venftct and judgment in the 
former cause of Kinntnley v. Orpe^ to shew hhi exdusiTe 
right to the fishery. Thb evidend^ nvai dbjeeted to, on the 
part of the defendbnt, because the* former action, and tiib^ 
were not causes between the same partis, the name of the 
former defendant hdng Thomas^ and that of the present^ 
William. The judge, howferer, oter-ruled the objection, 
and held that the evidence was not onlj admissible [f], but 
conclusive^ (both the Orpet having acted under the authority 
of Cotton^ who vras the real defendant in both causes,) unless 
collusion could be shewn in obtaining the former verdict aiul 
judgment. This was not attempted; and the jury, agreeably 
to the judge's direction, found for the plaintiff. 

On Thundmfy the 9th of November , Bower moved for, 
and obtained, a rule to shew cause, why there should not be a 
new trial, on the ground of a misdirection in the several parti- 
culars above stated; and, this day, cause was shewn, hf 
Cozoper and Suinmrton. 

Bearcroft was going to answer them, but the court told 
him, it was unnecessary. Tiiey thought the defendant oi^t 
to have been let in, to prove the notice by doctor Cotton^ 
and that, if thai had bddu pTtked, Siis wdula liot havt been a 
case within the act. 

BuLLEk, Jmtiee, dbsftrved, ^at, to ecynstme ft hfM 
manner contended for oa the part of- th^ phintiflT, would be h> 
read the daose of exemption, ** right and cltiim^ initeitd of 
y ridtt (ff. claim!* The court also thought, that the reeovd 
in ttie former caute, thoii^ admisffble evideniQe, wa$ tiol 
concinstve. 

Tlie rule made abtfilutia; ' 



■»i' 



[f] " It is exthwrdinary thit it 
'* should ever have boon, for a mot^ 
*' ment, supposfid, that there eoulil 
be an estoppel in such a case. It 
was not pleaded aa such*;' neither 
were the parties in the second suit 
** the same with those in the first. 
*' The doubt seems rather to be. 






U 



f 

" whether tHe tormt^T rerortf in thd 
** action of trNpuss was at a4l admis^ 
** sibk in evMenec ap6n the 911696-^ 
** qucnt action for pi'naitios.^ Pffr 
J^rd likenborangh^ in Ontram y» 
JMorevHfod, 3 East, 346. ; whcve the 
law on the evidence of verdicts isr fully 
detailed. 
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^ 84th Nov. 

A Ul ION of covenant on an indenture of apprenticeship, In a common la- 
-^ bf tlie master, against the father, of the apprentice. 1^ J^S^ipl*' 
indaitcrey as stated in the declaration, was m the common under 5 iw. r. 4. 
fijm, under tlie sUtute of 5 Eliz. c. 4. ; tlie plaintiflF expressly l^^^^^^^ 
oovenantiiig to find the apprentice meat and lodging, the de* master, ibe fa- 
frndant to find him cloaihs and washing, and the apprentice, ^ for^vbAt'u 
that he would serve faithfully^ Sfc. and for the true perform- to be pertormed 
iQoe of all, and every, of the said covenants^ each of the said ^y ^ •oi^ 
putiea boujid himself to the other. Breach assigned, that the 
apprentice had absented himself from the service. General 

PeckAam, in support of the demurrer, contended^ that the 
pmiefl were only bound for the express covenants which they 
nd severally entered into. That it would be absurd to con- 
itive the general words so as to render the defendant liable 
fer breaches of such of the covenants as were to be performed 
only by the son. The same construction would render the [ 519 ] 
Citbpr liable to the son, or the son to the father, for those 
which die master was to perform. In all covenants, the in- 
tention b tQ govern. The master has other remedies besides 
aa action of covenant against the apprentice, if he absent 
liimself. He may, by application to the justices, have him 
punished, under 5 Eliz. c. 4. § 35. ; or, if he wants compen- 
sibon for the loss of service, he may compel him to make it 
up by subsequent service, under 6 Geo, 3» c. Q.5, If the cou- 
stroction contended for on the part of the plaintiff should pre<» 
vail, parish officers will be liable for the breaches of similar 
covenants in parish indentures [l]. 

Lord Mansfield stopped Baldmn, who was to have 
argued on tlie other side, and said, nothing was clearer than 
thit the fatlier was bound for the performance of the covenants 
bj the son. 

Judgment for the p]aintiff££]. 

\\\ In parish indentures, under 43 [2] Vidt Whitley v. J/>fivs^ B. R. 

fi. c. 2. § 5. the parish officers do not M. 10 Geo. 1. 8 Mod. 190. which is 

^^ovenant. Fide the form of such in- directly in point, and was meant to 

<k'ntures, 1 Burn's Justice, 13th cd. have been cited by Baldvin, 
p. 85. 
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<^^^^^, Wyllie against Wilkes. 

The pcnaih of m CTION of debt Upon a band conditioned for the pw- 

a bond tor !»ccnr* /\ ^ . , r - - . .^ ^ . «^ / 

ing an annuity '^ uient ot an ammity to the plaintiff^ for seveil years, or 
f *rf "Id bSb^n V^'^^^ly payments, the first p^iyment to be made ou die 25th 
bOTkruptcy,*iihe* of December, 1774. The oeipendant, after craving cyer, and 
xaiueof theaa- setting forth the condition npon the record, — which recited, 
pro7edlfnderthe ^hat tlie ammity had been agreed to be paid to the pkbtiff, 
itrnimiMiuf , and in consideration of his having dissolved a partnership between 
l!*ditdJ"r '•«« Wmself and one Oxiade, a co-obligor in the bond with 
future paymcnu, ffUkesp in Order that Oxiade might take Wilkes into partner* 
th'i ai2Si»"fhaU *ip,--p/e«rrfcrf, tiiat he became a bankrupt, and a commia- 
bare been paid sion issued against him, on the C4th of March, 1777, that 
frtSrewfd be- ^® afterwards obtained his certificate oo die 6th of January, 
fore the bank- 1778, and that the cause of action accrued before he became 
ruptcy. 3 baidEnipt. U|)on tliis plea, issue was joined ; and the cause 

came on for tnal, before Lord Mansfield, BtGuHdhaU, 
when a verdict was found for the plaintiff, suUect to the opi- 
[ 520 ] nion of the court, on a case which stated — ^lliat a quarter's 
annuity became due on the 2!>th of December , 1776 ; That 
the arrears due on that day were paid on die 18th of March, 
1777 ; and that the defendant became a bankrupt ) that a com- 
mission bsued against him, and he obtained his certificate, as 
stated in the plea. — ^The question for the opinion of the court 
was, whether the plaintiff's cause of action accrued before the 
bankruptcy. 

Hie case was argued on Tuesday, the 14th of November, 
by Wood for the plaintiff, and Dunning for the defendant. 

Wood ai^ed as follows — ^The certificate is not a bar in 
diis case. ITie plaintiff had no legal remedy on the bond, 
at the time when the commission issued, and therefore could 
not have been admitted as a creditor under the commission. 
All the instances in the court of chancerv, where annuitants 
have been permitted to prove under commissions of 'bnnk- 
ruptcy, have been in cases where the bond has been forfeited, 
and thereby a legal remedy for the penalt}* has been acquired. 
Here the forfeiture which would have been incurred by the 
non-payment of a quarter of the annuity, on the 85th of De- 
cember, 1776, was waved, and done away, by the payment 
and acceptance of the arrears, at a subsequent day. In this 
respect, the present case resembles that of Webster v. .Bn«- 
nister (a), where your Lordship said, that you should have 
held the act of payment at a future dav, to be in itself proof 

of 

L 

(a) E. CO Geo, 3. syprcp. 303. 
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of awar^, of the forfeiture of an annuity bond. The pe- 1780. 
niiity was not a subsisting debt after the waver. It could not, 
therefore, be proved uuder the commission^ nor discharged 
l^ the certilicate^ for no debt can be proved that is not cie- 
mandable at the time of the bankruptcy. Indeed, by the 
statute of 4 8l 5 Aun. c. 16. § 12. payment of money secured 
by a penalty in a bond, after the day in 'the coudition of the 
bond, amounts to a parliamentary waver of the forfeiture in- 
curred by the non-payment on that day. It is true, the words 
of the statute specify only bonds conditioned fur the payment 
of a lesser snm, at a day or place certain, and mention the 
payment of the principal ana interest due. But it cannot 
have been mtended to confine the provision to conditions for 
the fKiyment of one lesser sum, and to exclude bonds for se- 
curing repeated lesser sums to be paid successively, or such 
upon wbich no interest is to be paid. But, besides the pe- 
nilty in thia bond, there is, in the condition, an agreement, 
or covenant, under the seal of the defendant, for the payment 
of the annuity. Upon this, an action of debt, or cove- [ 521 ] 
aant, mig^t be maintained, exclusive of the remedy on 
ihe penalty ; and it has been frequently decided, and particu- 
lariy in a late case of Cotterell v. Hooke(b), that the remedy 
for the growing payments of an annuity, when secured by co- 
tenant, are not barred by a bankruptcy and certificate. . By 
the statute of 8 & 9 /^t//. 3. c. 1 1. ^ 8. in actions upon bonds 
for non*performance of any covenants, or agreements, in any 
indenture, deed, or writing, contained, the plaintiff is to re- 
cover, not the penalty, but damdges for every breach he shall 
prove. This l»nd is of that sort, and, since that statute, a 
breach of the covenant and agreement does not entide the 
plaintiff to ihe penalty, even at law, but only to have it stand 
u a security for future breaches. 

Dunniug, — ^The inclination, both of courts of law and 
equity, has always been, to give to bankrupts who have acted 
fiurly, a complete dischaige. It is impossible to imagine a 
case more proper to shew the hardship of the doctrine con- 
mdft:d for on the other side, than the present; for the de- 
ftodant was made a bankrupt only on the 24th of March, and 
4NI the 'i^th, the very day alter he became liable, (if the plain* 
tiff's action should be sustained,) to a quarter's payment of 
this annuity. In Webster v. Bannister, issue was taken on 
(he fact of payment after the day, and therefore the question, 
how far audi payment would have been a waver of the foi^ 
leitare, was not before the court. Yoiu* Lord3hip mi^ht ute 
lome expression, similar to what has just been stated^ m that 
case of tVebster v. Bannister ; but you certainly did not mean 
to give a solemn opinion upon the poinL Had tlie case re- 
quired it, you would have given the question a more thorough 
consideration, llie ide% of waver origiuated from the statute 

tf 

CbJ II. 19Gc«.3.#iiprfl,p.97. 

It 



521 



1780. 



Wyllie 

ai;ainst 

Wilkes. 



[ 522 ] 



CASES IN MICHAELMAS TERM 

of queen Anne^ but that statute has never been understood \A 
relate to bonds for securing annuities. The first case in Chan^ 
eery, on this subject, was in 1738, Ex parte Le Conipte(b). 
The next in 1741, Ex parte Belton (c). In both these, the 
annuitant was let in to prove the value of his annuity, on tbcs 
ground that the bond bebg forfeited by non-payment on the 
day, the penalty had become a debt at law. There w!^^ 
however, no question about any waver by a subsequent pay«» 
ment in those cases. But, in the case of Perkins v. Ketnp' 
Iahd\\\ which was decided a few years ago in the court of 
Coihmon Pleas, it was unanimously held, that a payment 
dfier the day would not discharge the forfeiture of an aimuity 
bond, wbich, when once it has become absolute, can never be 
made conditional ; that such bonds are not within the statute 
of queen Jnne; that, if a forfeiture has happened before a 
bankruptcy, the annuity may be valued, and proved under the 
commission ; and that, after tiie certificate, the bankrupt is 
not liable to any future payments, lliis case is decbive. 
Woodf in reply, — In Cotterell v. Hooke, which was subs^- 

Siuent to Webster y. Bannister, the case of Perkins v. Kemp^ 
and was cited : that case was simply a bond containii^ a pe- 
nalty for securing the annuity : there was no agreement con* 
tained in the condition. 

BuLLER, Justice, — ^The cases of Webster v. Bannister, 
And Perkins v. Kemplandj, may stand very well together. As 
to tlie case of Cotterell ▼. Hooke, that was ah action upon the 
deed of covenant. Here, if you had an election, and could 
have proceeded upon the agreement, you have made your 
election, and tak^ the other course, for this is an action for 
thepenal^. 

The court took time to consider; and, this day. Lord 
Mansfield delivered their unanimous opinion, as follows : 

Lord Mansfieli>; (after stating the pleadings and the 
case,) — Before, and at the time of, the bankruptcy, no money 
wds due under the condition of the bond. The penalty had 
been incuirred, a quartet's annni^ not being paid on the day, 
bnt the' obligee mA afteliivards received the money. The 
qii^Uon is, whetfier dierc was any debt doe at the time of the 
bankruptcy; and, as between the parties, on general prin- 
ciples, when a forfeiture lies in compensation, and die person 
ehtitled to the compensation receives satisfaction after the for- 
feiture, be can never resort back to the penalty. Take the 
common tase of rent : if parent is made after the day, yoii 
can never recur to the forfeiture. All forfeitures are odious, 
if calried beyond their true intent. Besides^ (I here speak my 

. own 



(h)\ Aik.tbl. 

(c) Ihid. 

[ I] T. l6 Geo. 3. 



2 Blackst. 1 106, Mr. Dunning read 
a much fuller note of the case than 
Since reported, wliat is there given. 



IN THE TWENTY-FIRST YEAR OF GEORGE III. 



523 



1780. 



nccD 2 



Wyllib 
against 

WILKES. 

[ 523 1 



own opinioiiy) ia questions between the partiesi 1 should exr 
ceedingij indine to say, that annuity bonds are within the 
tbough not the letter, of the act of the 4\\^ and^th of 
Amme; an act made to remove the absurdity which Sir 
rs Mart unsuccessfully attempted to persuade the 
jadges to nmedy in the re^n of Henry VI1[. For he sum- 
mooed them to a conference concerning the granting relief at 
law, after the forfeiture of bonds, upon payment of principali 
ioteresf, and costs ; and when tlicy said they could not relieve 
againsl the penalty, he swore by the body of God, he would 
grant an injunction. This is a remedial law, and, if a case is 
within the mischief, the remedy ought to extend to it. I 
ihould have thought, tlierefore, that payment after the day 
night be pleaded to an action on an annuity bond. In the 
case of VwAtter v. Baniiister, as far as it was necessary to 
consider the point, we were all inclined to think, that, even 
without an express agreement to give farther time, the receipt 
of the money after me day would have been sufficient. But 
iosolvoit acts differ from the bankrupt laws ; there is no au- 
diority, no commissioners, under tlie insolvent acts, to set a 
lafaie upon the annuity. I1ie present case arises on a bank- 
ruptcy. It is to be lamented that so large a class of creditors 
9$ aimuitants are, should be left without any express provi- 
sion in the bankrupt laws, it is hard upon them that they 
should be excluded from proving wider the comniission, 
(when, perhaps, die other creditors may receive 15 shillings 
m the pound mider it,) and should be left only to a fruitless 
icaedy i^nst the bankrupt. It is also hard upon an honest 
banknqpt, who has given up his all to his creditors, that he 
diould stili continue answerable for debts which he has nothing 
to satisfy. This is a great defect and chasm. It is a pity thifl 
ihe legislature should be silent, and should force the courts, in 
order to attain the euds of justice, to invent legal subtleties, 
which do not come up to the common understanding of man- 
kind* Thai has been done in the case of annuities. The 
court of Chancery has laid hold of diis subtlety. It has said,-^ 
IW penalty is the debt if the forfeiture has been once incur- 
red^ and you may have a value set upon yoiur annuity, and 
eome itt aa a creditor, imder the commission. — If it is ob- 
jected, that the forfeiture was waved, the court answer8,i — 
No matter ftHr that ; it shall be still in force, because it is 
for the benefit both of the creditor and the bankrupt that it 
•houU be ao«— lliis has been settled, and we all adhere to the 
detemdnation, as £ur as this case goes, as a legal subtlety, 
fitablished for good purposes, but not to be drawn into prin- 
ciple or argument in other cases. It has been the foundation 
of practice in the court of Cliancery, and has received a so- [ 524 ] 
lenn consideration in the court of Common Pleas, in the case 
of Perkini v. Kempla9ul, which is an authority directly in 

1 3 poiuf. 
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point. That court thou^t aimmty bonds were not within the 
statute of queen Anne^ and, for that part of their opniooy ' 
reliedon what Lord Hardwicke said, in a case Exparte' 
Winchester (a), viz* that the words, " at a day or place ce'r^' 
*' tain,^ are material words in the statute, and that bonds, 
not ^ven for the payment of a lesser sum at a day or phce 
certain, are not wittiin it. I hardly think he would have con- 
sidered those words as sufficient to take a case out of the sta- 
tute, which is cleariy within the reason and meaning of it, if it 
bad not been to me the party the advantage of the equitable 
subtlety, by which he was enabled to prove under the comnns^ 
sion. We consider onrvelves as bound by the authorities, as far 
as the present case goes ; but no furtlier. 

The jXM^ea to be delivered to the defendant. 

CaJ In Cane. 1744. 1 Atk. 118. 



Frid.iv, 
24th I^ov. 



The court will 
nut grant a manr 
(hntut to the 
Bank to transfer 
stock, because 
there it a remedy 
by an acti<m on 
the case, if they 
refuse — 
fitf. Whether 
executors, who 
take no bene- 
ficial interest, 
and huve no 
debts to pay, 
are iniitled to 
have the stock 
of their testator, 
tiansferred to 
their name. 



[ 525 ] 



The Kino, on the Prosecution of Parbury 
and Another, Executors of Dawes, ag/ii?ist 
the Governor and Company of the Bank of 
England. 

n^HIS M^as. an application for a mandamus to be directed to 
-'^ the defendantfl, commanding them to permit the proae* 
cutora to transfer <£ 1000 Bank Rtock, as having been the pro- 
perty of their testator. One l/ucelleSf being posiessed of 
«£12,000 Bank stock, whidi stood in his name, by his will 
aopointed Dawes his executor, and gave him, as a kgaor, 
«;tlO00, part of the ^19,000. Daa;es, who proved the will 
of LascaleSf but never transfer!^ the stock to his own name, 
by his own will, of which he appointed the prosecutors exe- 
cutors, bequeatlied to his kinswoman *^ Lydia Fennymore^ if 
" living at the time of mv decease, the sum of «£ 1000, of the 
capital stock of the Bank of England^ and, although I 
hsive not transferred Mr. Lascelles's stock into my mime as 
yet, the property is wholly and solely in me, as ms^ be seen 
*^ by his will." Upon Dowels death, the prosecutors proved 
his will, and applied to the Bank for leave to transfer die 
^1000, which was refused, unless they should prodooee cer- 
tificate of the death of Lydia Fenmfmore [ 1 ]• Upon Ais tbey 
applied to the Foundling Hospiial, where it seems i^ bad 

tieea 



u 
a 



[l] It appeared, that it is tbeprac- cither of a probate of the will of 

ticc of the Bank^ and the other great the person last intitled, or It certificate 

companies^ never to permit the trans* of the actual death of such person, 
fer of stock without the production 
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beeii filaced hjJ)awei, (whose natural daughter the proie- 1780. 
caloni swore ihey believed ahewas,) and .where they fouiid, s^s/^ 

by the books, and registers^ strong evidence of her deaths and ^ i^^ Kino 
tbat Aft died bttfbre me t^tator ; and they were, at tirst, pro- asainst 



tbecertiticate required, but the governors of the Hat" ji^q Bank 
jnta/ afterwards refused to grant it, and the prosecutors ap- ofENGLAKD.. 
plie4 agaiil to the Bank, suituig the evidence of the death of 
tbe legatee, and that the certificate had been refused. Upon 
diis second application, they were told the certificate could 
not be .dispensed with. This court was therefore moved, 
npoo qffidaviU stating the above circumstances, and a rule to 
new cause was granted, but with directions, that notice of 
the rule should be given to the FouJtdling HomitaL — It ap- 
peared, upon inspecting the will of Dawes, tnat particular 
legacies weie given by it to the prosecutors. 

His day, cause was shewn, by the Attomey^eneral, and 
Jackson, on the part of the Bank ; and Bearcroft, on tlie 
part of the Foundling Hospital. 

On the part of the Bank, it was urged, that they had no 
atisfiictorv evidence of the death of Lydia Fennymore, and 
that it bad been the rule and practice with them to transfer 
stock to legatees directly, without the interposition of the ex- 
ecutors : that this was fotmded on the construction which had 
been put on tlie statute of 5 IVilL & Mar. c. SO. by which the 
Bank was established, and of the different cliarterji they had 
received from the crown, under the authority of that statute ; 
that all the acts, relative to stock, use the word '^ devise,'* and 
therefore the- opinion had been adopted, that the legislature 
iateoded, that, in respect to the niamier of transmi-ision by 
will, stock should pass immediately as real property, (to 
which die w(^ *^ devise" is peculiarly appropriated,) does ; 
Thai was the opinion of Serjeant Pengelly, who had been 
oouDsel for the Bank, and upon whose advice they had pur- 
ned the practice just stated. — ^Tbey said, however, that the 
Bank was estremely ready to act in any manner the court 
ihoiild direct. 

For Ae Foundling Hospital, it was said, that, — as the le- 
pcy to Lydia Fennymore was lapsed, and there was reason to 
hdieve the. testator, was a bastard, (which however was not [ 52$ ] 
svom to,) or at least, that no next of kin could be found, and 
Si tho executors, having legacies, could take no beneficial in- 
terest, and it was not pretended there would be any debts to 
he paid^ they were advised that the money belonged to the 
xrowB ; dua, upon ihis> they had applied to the Treasury for 
a grant of it, for the benefit of the Hospital, which appiica- 
tioo they had reason to think would be successful ; diat, under 
these chrcumstances, they hid not chosen to fiicilitate the 
transfer of the stock, thinking it safest in the hands, and under 
die protection, of the' JBaiiA> 

14 Dunning, 



5fe6 CASES IN MICHAELMAS TERM 

1 780. Dunnin^f on the part of the prosecutorSi contended, that 

^.y-.^ the legal Utle was clearly in them, and that the court would 
I'hc Kino not enquire to whom theu were accountable for the equitable 
against interest; that the use of the words ^* devise'* or ^* ikvisee,'* in 
The Bank acts or charters hastily and ignorantly penned, could not alter 
ofEiiOLAKD. the nature or incidents of a species of property clearly per- 
sonal ; that this application was not to the favour or equity of 
the court ; but was founded on right, in order to compel the 
defendants to do their duty. 

Lord Mansfield, — ^When there is no specific remedy, 
the court will ^nt a mandamui diat justice may be done. 
But where (as in this case) an action will lie for complete sa- 
tisfaction equivalent to a specific relief, and the right of the 
parry applying is not clear, the court will not interpose the ex- 
traordin try remedy of a mandamu$\<iy'\ 1 do not think thb a 
clear case. It appears^ on the face of the will, that the exe- 
cutors have no beneficial interest. If the testator was a bas- 
tard, the king b the next of kin [f 111]. Here, neither any 
person claimii^ as next of kin, nor the crown^ are before the 
court. Notice has been given to the Bank not to permit die 
transfer, llie Bank is therefoi^ in the nature of a stake- 
holder only, ^fhe real question is between the crown, (or the 
Foundling Hospital as standing in the place of the crown,) 
and the executors of Dawes, the prosecutors of this nile. 

llie rule discharged [ 1]. 

[C^] Vide ace. Rex v. Bishop jf the Attorney-General obtained a rule 

Chester. B, R, M, 27 Oeo. 3. 1 Term for that purpose*. It seems it is cus« 

Rep. 396. tomary for the crown to grant to the 

[till] Vide Burgess v. IVhcate, ffo^pifo/, such property as would have 

Cane. 1759* 1 Btackst. 123. belonged to foundlings who happen to 

[1] A special action of aMi/m/i«t> was die there. The grant, in this ca^e, 
afterwards brought by the cxecutorsv was in the form of a warrant, under 
against the Governor and Company of the sign manual, authorising George 
the Bank^ which was tried before Lord WhaUey^ esq. of the Foundling Has* 
Mansfield, at Guildhall^ at the Sit- pital^ to call upon the plaintiffs, as 
tings after Hilary Term^ 21 Geo. 3. executors, for a transfer of ^1000, 
Upon the trial, it was admitted that and for an account and payment of 
la/dia Fennymore died in the Foundling the residue of the personal estate and 
Hospitaly in the testators' effects of DavceSj and to receive the 
[ 527 ] life-time; and it was s&mc for his Majesty's use, (ride Megii 
proved that Dawes was v. Johnson, infra, 542.) In conse- 
reputed to be a natural son of Lascelles, qnence of this authority, WhalUy^ bo- 
and that he had no next of kin. It fore the trial, had filed a bill in 
also appeared, that the Foundling Hos^ Chancery, praying an account against 
pital had succeeded in obtaining a the plaintiffs, and an injunction to be 
grant from the crown of the stock in directed to the Bank^ to restrain them 
question. A verdict was found for the from transferring the stock to the 
plain tiffi, but with leave to move the plaintiffs. Pending the rule for set- 
court, that a nonsuit, or verdict for the ting aside the verdict, a compromise 
defendants, might be entered Ac- took place, so that it was never argued, 
cordingly, in Easter Term, 21 Geo. 3. 
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Syers and Others against Bridgje. ^'j^'Siv. 

A CTION agamst an underwriter^ on a policy of insurance A liberty ** jo^^ 
-^^ on the ship Marify a letter of manque. The words of [nT^oHcyor'* 
the policy were, " At and from Liverpool to Antigua, with inurauce.uicaD* 
^ liberty to cruize six weeks, and to return to Ireland, or Ms!v^y!^^ToaT' 
^ Falmouth, or Mil ford, with any prize or prizes." llie ship the commcncc- 
haviog been taken, this action was brought, and came on to be c^^^! ^^'^ 
tried, at the last assizes for the county of Lancaster, before 
HoTH AM, £iiroii,wben a verdict was found for the plaintiffs, 
but with liberty to the defendant to move for a new tnal, with* 
out payment of costs. 

On Thursday, tlie gth of November, Macdonald obtuned 
a rale to shew cause, why there should not be a new trial ; 
and, to day, the case was aipied, by the Attorne^^General, 
Dunnins, and Davenport, fur the plaintiffs, and Macdonald, 
Lee, wnaJ. P. Heyroood, for the defeodaut. 

Upon the judge's report, the evidence given at the trial ap- 
peared to be as follows: llie policy was made on the Qih of 
February, 1779> and there was no time fixed in it for the 
commencement, or the duration, of the voyage. The captain, 
being called on the part of the plaintiffs, swore that he, in 
hex, sailed from Liverpool on the 28th of February; he was 
five days before he cleared the land ; and he proceeded on 
his direct voyage till the 14th of March, chacing, however, 
at different tunes, from the 7th to tlie 14th, when he began 
his cruise, giving notice thereof to the crew, and ordering a 
minute of it to be entered in the log-book, which was done. [ 528 1 
Prom the 14th of Marcli, he continued cruising about the 
same latitude (43), till the 1 7th or 18th of J prU, when he 
discontinued the cruise, of which he also gave notice, intend- 
ing to go to the Burlinss, off Lisbon, in the course of his 
voyage. On the 23d, he renewed ^ cruise, of which he 
gave notice, as before, and ordered a mmute, to that purpose, 
to be entered in the log-book. From that time he continued 
cruising till the 28th of Jpril, when he was taken by an Ame^ 
mem privateer. Two or three days before he sailed, he met 
with Kenyon, the broker, who had got the policy subscribed, 
in the counting-house of the plauitifis, who, in discoursing 
about his liberty to cruise, said be might do so in any latitude 
he chose, and that if he had no success in one pUce, he might 
leave it, and pinoceed to another, and there b^iu cnusing 
again, mentioDing when he should b^b, and leave off, in his 
log-book ; and that if such separate times of cruising should 
no^ when added together^ exceed the space of six weeks, the 

terms 
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1780. terms of the insonuice would be complied with. None €if 
K^0m,^m^ the under- writers were present at this conversatioD; but the 
Sters captain said, he considered Kaiyon as acting for dicm, as 
against well as for the insured. His lo^-book was takei^ but he pro- 
Bridos. duced a journal, which he and his derk had copied from the 
log-book. He said, he understood the meaning of ** cruinms^ 
to be, delaying the coarse of the voyage, in any partiailar 
latitude. The secmid witness produced by the plaintiflb bad 
been captab of a letter kA marque in the last war. He de- 
fined ^ cruising^ a delay of the voyage, under a fair wind to 
the port of donation. He had examined the journal, and 
was of opinion, that tbere had been no delay in the voytge, 
except at die times which the captain had expressly appro- 
priated to the cruise: It is the custom for letters of maraue 
wbidi have not liberty to cruise, to chace, when diey fall in 
with an enemy's ship: He was never cautioned against it, 
and had chaced frequendy under such circumstances. In like 
manner, without such liberty to cruise, it is customaiy, and 
permitted, to letters oimarqme^ to go three orfourpcmitB 
out of the direct course, for the purpose of speaking ships, 
and he did not consider any of the acts done by the captaniy 
before the 14th of March ^ as cruising. — ^The defendant's 
counsel read several entries from the journal, to shew differ- 
ent instances of chacing, and ouitting the direct course to 
[ 529 ] speak ships, between die 7th ana 14th of March. They then 
called a witness, who had also commanded a letter fiS marque^ 
during the last war, and who swore, that he thought tlie 
ship, by what appeared from those entries, was to be ooo- 
sidered as cruising bettreen the 7th and 14di. ^rhe coun- 
ael for the defenAmt called several other persons; two of 
whom were brokers. His witnesses concurred in thinkii^, 
that, by the terms of the policy; the cmse must go on six 
successive weeks, not interruptedly, and at intervala.-^The 
two witnesses examined on the other side thought, on the 
contrary, that the policy did not import any such restriction; 
but they admitted, on the oneeidc and the other, that tbey 
only spoke their opiiion, and could say nothing of any usage, 
none of them havii^ ever known ft case circumstanced Uke 
diepresent. 

iVie defendant^ upon die above evidence, set up a two*fold 
defence : 1 • If the cruise was to be conAdcred, as having been 
continued from the 7th, instead of from d^ 14tb, of March, 
to the 17di or IStfa ofjprilf then die ship had cruised above 
six vreeks^ at diflSerent intervals, and, consequently, dw terms 
of the policy had been deputed fjrom: But, fi. If the jury 
should not be of that opimoa, still, from the words of die 
policy, as wdl aa the native of the thing, the six weekv 
were meant to be sucoenive, and unintefrupted, and there- 
fore expired 9t die end of six weeks computed fiiim the 34di 
-of March. 

The 
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The jn^ declined giving any direction, or opinion on this j m^Q 
hit point, it being agreed that die opinion of the court should * 

be taken upon it. Sters 

1. In support of the Terdict, it was, now, contended, on acrainHt 
the tirat pouit, that it was a question of fiBHCt, proper for the bridge. 
deciiion of the jurji when die cruise began, llie captain had 
positifely sworn that it did not commence till the 14th, and 
the jvry bad believed him. As to chadng an enemy's vessel 
which appears in view, or going a little out of the course to 
speak to a ship, thai is never considered as a deviation^ in 
the cmie of a letter of marque. It is what diey alway-a doy 
and, U bemg known to the under- writers that this was a tetter 
of marjae, no express licence, or stipulation, was necessary, 
to protect her in that respect. But, if a letter of matque 
quit the direct course of the voyage on purpose to look for 
prizes, Uuit is a deviation, unless she is protected under a 
particular lioenoe; for the difference, and the only difference, 
between a letter of marque and a privateer ^ is, that the sole 
object of the latter is cruising, the principal object of die 
former m tradbg voyage. 2. llie natural construction of the 
Inence m the policy is, that six weeks, no matter how made [ 530 ] 
up, may be employed in cruising. Suppose, on the second 
day of the cruise, a prixe had been taken, and carried back to 
Milfardj Falmoutk, or Ireland; can it be contended, that 
the time employed in bni^ing the prize into port, must have 
been computed as part of the six weeks i The broker's con- 
struction ought to bind both parties; he is a sort of a middle 
man, equally the agent of the insurers and insured. Besides, 
in this case, Kenyan was actually in partnership with one 
Slaier, as a broker, and this very Slater was an under*wiiter 
on the policy. 

On the other side, the counsel contended, that a great deal 
of inadmissible evidence had been received. That the ques- 
tion, whether the six weeks were to be successive, was a mere 
point of construction on the words of the policy, and the 
opinion of Kenyon, or the witnesses, ought not to have been 
given in evidence. If, indeed, there had be^d proof of any 
genend usage, that would have been admissible, but nothing 
of that sort was attempted. If the plaintifis construction 
were to prevail, a a^)tain might watch occasimis when the 
wind was directly in his teeth, and then declare that he stopped 
cruisiog, and was to be conmdered as pursuing his voyage.-— 
They said nothing on the tirst point. 

Lord Mansfield, — ^This was merely a question of con- 
struction [f 1], on the face of the policy, and, unless, an 

usage 



[F 1] Id J 

Eatt.HX.'ii 



Lawrtnce v. SjfcUbothamy a ship with or without letters of 
was held, in a policy oa marque^ that liberty *' to chace, cap* 

" turc, 
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1 7 80. usage could have been shewn in favour of this desultory Grui9- 
v^^iv^^ ^ [f ^If calling witnesses to support it, was calling diem to 
Syers swear to mere opinion. None of those produced knew of 
against any instance, and, therefore, their evidence ought not to have 
Bridge, been received. Yet, 1 dare say^ their testimony had great 
weight with the juiy. The meaning of words depends on the 
subject. The instructions were not read, but they shew the 
meaning very clearly, for they run thus, ^' To cruise six 
'^ weeks, and then proceed to Antigua [\y* There can be no 
general rule. Here, the subject-matter, in my opinion, is 
decisive to shew that the six weeks meant one continued period 
of time. A cruise is a well known expression for a con- 
nected portion of time. There are frequently articles for a 
month's cruise, a six wedcs cruise, ^c« Such a liberty as in 
this case, to a letter of marque, is an excuse for a deviation, 
Bujt what is contended for by the plaintiffs is impossible in 
[ 531 ] practice. Suppose the ship returns directly back, cruisii^ 
for the space of a week : she may then take perhaps three 
weeks to return to where die had been. Can she then 
renew the cruise, and return again, and so repeatedly? 
The voyage, in diat way, might last for years. But the 
true meaning is, *' I will excuse a deviation for six 
*' weeks.'' llie instructions, although it happens that they 
were not read, strike me much. Another argument: Six 
weeks is a continuation, a congregate denomination of 
time. If they had meant separate days, they would have said 
42 days. 

The rule made absolute. 

[1] They were in court, and had bcrn stated by the counsel for the defendant. 



" ture, and man prircs," did notjcxtend a policy, (there, simply, uitk or with" 

to justify shortening sail for ihe pur- out letter^ of marque) it is right to 

pose of protecting and convoying a resort to evidence of the usage and 

prize into a port, although within the practice which has obtained be- 

voyagc insured. twcen assured and assurers upon simi- 

[f 2] But where there has been no lar policies. Farr v. Anderson^ 6 Ea^. 

judicial determination upon the con- 202. 
struction of the terms of a licence in 
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The King aMinsi Rovtledoe. JriJ*£» 

^ 24th Nor. 

AN indictaent having been found agiunst the defendant, a coUe^e Urber 
at the quarter-iiessioiis for the city of Oxford, for refusing |f^^^^i3^',*|'^'{iSe 
to take upon Inmself the oflSce of constable for one of the city oat of roi- 
wards in that city, it was removed, by certiorari, into this >«se. " j^yij*'^ 
court/ dnd came on, for trial, before Buller, Justice, at the onheunllVrl^ 
last summer assizes for the county of Oxford, on Friday, the — 2;*. Whether, 

no.l« e W i. \*nof\ J ' ^' under that right, 

esA of JK/y, 178a he i, exempt 

The indictment contained two counts. The first stated, from M-rvinj; the 

S\eneraHy, that die defendant being an inhabitant, and residing ^^^^ for^« 
a the ward in question, was on, 4'C* lawfdhf and in due man- cUy. 
fier elected, nominnted, and appointed by J, T. alderman of 
^t ward, and one of the justices for the city, into the office 
(tf constable for the said ward ; that he afterwards had notice 
of the appointment, and was summoned to appear before 
K. J. and £• T. two other justices of the city, to be sworn 
m. The second count alleged, particularly, that Oxford is 
an ancient city, that, from time immemorial, diere had been 
accustomed to be four aldermen of the said city, and that each 
of such aldermen should and might, on the SOth of Septem- 
ber, every year, (or the day following, if the SOth of September 
diould be a Sundai/,) elect and choose, and of right ought 
to dect and choose, a tit and able person, ^r. to be con- 
stable, in and for tlie ward to which such alderman should 
respectively belong \ that the said defendant was an inhabit 
tant, 4rc. and a fit and able person, and that the said J. T, 
then was one of the aldermen of the said city, to wit, 
for the ward in question, and that on the said 30th day 
of September, in the year, 4r<^. the said J. T. did duly and 
lawfully elect, choose, and appoint the defendant, Sfc. (Then r 532 1 
stating the notice and summons, as in the former count, and 
coDcludii^ that notwithstanding the election and appointment 
the defendant refused to take the oath, S^c.) 

The defence consisted, 1. In putting the prosecutors on 
proving the custom as laid in the second count of the indict- 
ment : 2. In shewing that the defendant, being matriculated 
in the university, and entered on the butteiy-books of Brazen 
Nose College, as barber to the college, was not liable to serve 
as constable, although he resided, and kept a barber's and per- 
fumer's shop in one of the wards of the city. 

The evidence for the prosecution, with regard to the custom, 
was, that, on the SOth of September, (or the 1st of October,) 
annually, a meeting is held, in the town-hall, of the mat/or, 
four aldermen, and assistants, at M'hich the new mayor is 

sworn 
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1 780* sworn in, and the city oflScen, viz. constables^ Sfc. appointed; 

s^v^^ ^^ ^^ 'uch occasiooSi the hall is open to every body; that 
The Kino constables are never appointed but at that meeting; but that 

against none of the members of the corporation ever iuterfexe in 
RouTLEDOE. their appointment except the aldermen, each of ^hom ap- 
points one for bis own ward; that this is done in the following 
manner: die old constable dielivers in a list of all the person^ 
in his ward fit to serve the office, and the alderman of the ward 
names one from diat list 

With regard to the liabilitv of the defendant to serve, the 
prosecutors, after proof of the defendant's residence in the 
ward, and his keeping a shop there for perfumery, toys, ifc» 
endeavoured to shew, that, in many mstanccs, persons of a 
like description, viz. barbers, cooks, ^c. of different colleges, 
had served the office. They had given notice to the derand- 
ant to produce the matriculation-books of the university, in 
order to prove the matriculation of those persons; but, as 
the books had not been inspected before, and there was no 
index, they were not able to find the names of any of them. 
It was admitted, on the jNurt of the defendant, that the Fice- 
Chancellor of tfie univerrity often directs his warrants to be 
executed by the cky condabla. 

The defe&dant*8 counsel, on the question concerning 
the custom, read a clause in the charter of 3 Jac, 1. to 
the city of Oxford^ by which it is provided, that con- 
stables, i^c. of that city, in case of vacancies, shall be chosen 
bv the mayor, ifc. and commonalty^ or the major pari of 

[ 533 ] them ; ** de civibus civitatit pnedictdc.** They also read tiie 
constable*^ oath, by which he is bound to attend the city- 
court, Sfc. 

On the other head, they proved the defendant's matriaila- 
tion in the university books ; that he was barber of Brazen 
Nose College; and that an antient fee is annexed to that of- 
fice, which was regularly paid to him; tliat the ofiice of 
btirber b taken notice of in the statutes of the college ; and 
that the defendant, if the members of tlie college chose, %vas 
bound to act as their barber, and, on one or two particular 
occasions in the year, to attend at the college as a servant; 
that he actually had regularly attended on those occasions^ but 
was not then employed in the exercise of \m trade as a bar- 
ber. They then read a passage from a charter of Edic. 4. 
reciting a composition made between the university and the 
dty in the reign of Edw. 1. as fallows: 

'' Ad hoc etiam, quod prsdicti major & burgcnses querun- 
<' tur, quod, cum per cartam doniiui regis non ceduntur 
'' aliquo: libertatcs alijs in mtedictd Villi, quam scliolaribus 
*' univcrsitatis pradictae, et ifli scholares sint exempti a coni- 
'< namitatc pnfcdicta ad respondendum coram eis, vel simul 
" cum ipsis, de aliqiiibus rcbas ipsuin dominum regcm vel 

" communitateui 
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^ eomniuiutateiii pnedictuiii tangentibiis^ pnodicti cancellartus 1780. 
' fc sKliolareSi per procuratofet suos^ dios sibi appropriant, v^^y*^/ 
^ el iftti HOB aant scholares, ut ciwores, barbaioreSf scrip- xhc'KiKa 
^ Uiies, pBicamiiiaricM, & hujusmodi, qui non sunt de jmv- against 
" dictioiie sui, & qui habent, in eidem vUlk, uxorea, fanii* Routledoi. 
^ fiana, 8i mercandisaa suaa, 8c hoc ad grave damnum domini 
' icgiay ft firmariorum suorum — Adquod^perpnedictumcan- 
^ cdWism&magiatroSyacetiamperpraKlictosmajorem&bar- 
" geoMs, unanimiter est concordatum, quod, de caetero, nullus 
^ gindeat iibertatibus $eu privilegiis umversatatis pradicta 
^ nifli clorici et eorum familis et serviente?, parcaminariiy 
** luminariiia), scriptoresi barbatoreSy & ali) homines de 
^ oflSciOy qui sunt de robis ipsorum clericorum." 

They also produced an indenturei or sort of agreement, 
beCweed the university and the city, in the d7th year of Hen. 
6. 1459> by which agreement die dty admitted, that the 
inagistrates of the university vrere joint conservators of the 
peace, and the particular persons intitled to the privi/eges of 
the ttmvernty were enumerated^ and, among them, barbers 
with thei^ household. There was, however, no evidence [ 534 ] 
gireli to shew the extent of those privileges, or whether the 
exemption from serving the ofiice of constable was included 
ID tlmt general expression. It appeared that die present cor* 
porate name viras the same as in the charter of 3 Jac. 1. In 
a modem corporation book, banning in the year 1776, the 
tide of the entry of the meeting of die SOth of September^ 
was — *' For the election of q^cersj* — and nothing was stated 
in the book of any other busmess bemg done at such meet' 
log. It mentioned nothing of the mode of electing the 
constables ; the entry of the election of each being simply, 
— " A. B. was chosen constable for the ward of C. and 
^ sworn in.** 

After die evidence was closed, it was contended, at the 
trial, on the part of the defendant; — 1. That the prosecutors 
had not proved die custom as laid. The presence of the 
mayor and assistants appeared to be necessary at the meeting, 
and it also appeared to be part of the usage that each con- 
stable should be named out of a list delivered in by his pre* 
decessor. But neither of those circumstances were laid as a 

Kof die custom, in the second count of the indictment, 
usi^, as proved, seemed, it was said, to shew, diat the 
election ^vas made according to die charter of 3 Jac. 1. not 
by any prescriptive right, for that, although the nomination 
for each ward was, de facto j left to the alderman of diat ward, 
yet the meeting was open to the whole corporate body. 
(Tlie counsel for the prosecution seemed, at the trial, to ad* 
mit that the^'rf^ count was too general, and could not be 

* supported.) 

(«) t. e. Illuminators of manuscripts. Hence probably the word *^ Limner.^ 
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1780 s*ipported.)~2. It was misted by the defendant's counsel^ 

* that, supposing the custom had been proved to exist as kid 

The Kino ^° indictment^ and that the appointment had been agree* 

against *^^ ^^ ^^ custom, still the defendant must be acquitted, be-^ 

RouTLSDOE. ^u^ ^ ^^^^^ clearly intitled to the privileges of the univer^ 

ditfy and, as no instance had been she^ii of a matriculated 
barber havii^ served as constable for the city, the exemption 
from that office ought to be considered as one of thoae pri- 
vil^ts. 

To these objections, it was answered; — 1. Tlrat, as to. the 
charter of 3 Jac. 1. it was out of the question, for that Ox" 
ford is a city by prescription, and it did not appear that the 
city had ever accepted that part of the charter relied on by 
the defendant. With regard to the variance between the 
[ 535 ] evidence and the ctistom as laid^ it was not material ; it had 
not been said, by any of the witnesses, that the meeting was 
necessari^ to the appointment of constables; it was only 
proved that, in feet, tney had been appointed at that meeting; 
but that was merely matter of convenience, because the id« 
dermen must meet in the hall that day, in order to swear in 
the mayor. — 2. The exemption claimed could not be sup- 
ported on the indefinite and general expressions in the ancient 
instruments which had been read, especially as the defendant 
Avas merely a colourable servant of a college and others, who^ 
de facto, stood in similar predicaments bad been proved to 
liave served the oiiice. 

BiTLLER, Jmtic€y in summing up to the jury, said, there 
were two distinct questions in the case, perfectly independent 
of one another, and he would take their opinion separately 
on the tirst, because, if that opinion should be one way, it 
would become unnecessaiy for them to consider the otiier 
question. He then said, that, if the practice was at all re- 
coneileable to the charter, that must be taken as the autho* 
rity and rule for the appoiutinent of the constables ; and that 
it seemed to him, that the nomination by die aldermen might 
be consistent with an election by the mayor, 4rc. and common- 
alty. It was not denied that part of the charter had beea 
accepted ; the present corporate name was that given by the 
charter; and he was inclined to think, that a charter must be 
accepted in toto, if at ali[l]. There ^I'as no list mentioned 
in die indictment, yet that was proved to be an invariable 
part of the usage, llie entries in the book, relative to the 
meeting, seemed to shew^ that the chief, if not the only, pur- 
pose, 

[l] Vide Rex v. CamLrirfge, E. 5 trine conccrninsj the acceptance of 

Ceo. 3. S Burr. iGMi l66i. 1(>6'3, charters, vide Rex v. Amcr^^ H. 27 

>vhtrc it is held, thatawnr corporation Geo. 3. 1 Term Rep. 575 to 590 6c 

must accept a chaiter in toto^ or not at S. C. on a writ of error in D.m. Proc* 

ail ; but that one alrtadi/ existing may 30 Geo, 3. 
accept ouc in part, <j^ lor the doc- 
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was the eleetioD of officers. Upon the whole, he in* 1 7^0 
\ itfoiiglj for the defendant, on this head. ^__^ ^ 

Vhtjnry, however, which was special, but consisted chiefly j^^ Kt\o 
of i^Ua men, found this question for the prosecutors. against 

Tk judge Afterwards suited, and observed upon, the evi- Rou tledoc. 
denoe on the head of the exemption ; and seemed to think, 
diait it was to be presumed that this was comprehended in the 
general word ^* privileges,** unless the contrary had been 
diown. 

The jaryt however, found this question also for the prose- 
coton; and there was a general verdict against the defendant. 

On Tkuradajf^ the i)th of November, Bearcroft obtained a 
mle to shew cause, why a new trial should not be granted, and, 
this daj, the case was argued, by the jitlorneif-General, Ho' [ $36 } 
warik. Dunning and W. Jones, for the prosecution, and 
jBeorcr^, and TA. MUles, for the defendant. 

In aupport of the verdict it was contended : 1. Tliat, sop- 
poeiog there was a material variance between die evidence and 
die setottd count, yet tbejirst count was sufficiently particular, 
and mi^t well be supported : 2. That the variance between 
tlie evidence and the second count was not material ; there was 
DO proof that the presence of the mayor and commonalty was 
a ttiVfiiflr y part of the custom, nor that the aldermen might 
not Bomimifte persons not contained in the old constable's Ust ; 
and, upon the whole, the evidence on this head was sufficient 
to be left to a jury : 3. That it was too violent a presumption 
to ittifij, diat, undor the general expression of ** privileges 
^ ^ihe umversUy,** this exemption was included. In every 
case of paririM)ffioes, which are of general utility, all inhabi- 
tants hoaaeholden are liable to serve, unless there is an ftp- 
proi exeimtum. There might be some reason for such a 
daim, hj moae servants of colleges who are bound to con- 
jtant attendance, but tliis man was little more than a nominal 
and belonged much more to the city than to the uni- 
However, the office of constable is of such a riature 
as to Iw equally beneficial to the university as to the city, and, 
therefine, there i« no very good reason why any member of 
either body should be exempt from serving. It was, more- 
over, proved at the trial, that several college barbers had 
sesved die office : it is notorious, that all college servants are 
matriculated; therefore, though the entries of the matricula- 
tioo of those men had not been found, tlie jury mi<;ht &rly 
presume, that they had beeu matriculated. If they were, 
those inatanr^ completely overturn the pretended right of ex- 
emption. 

For the defieodant, it was insisted, — 1. That the first count, 
most clearly, could not be supported. Constables, by the 
common law, are appointable only at the court h et, or, in 
defiuilt of appointment there, by the conservators of the peace, 

Vou II. K or 
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1780. ^^^^ ^® quarter seasions. A corporation, as sucb, baa no 

^_^_^^ right to appoint constables. They must intitle thenisdves to 
The King ^^' under some particubur prescription, or grant. Heuce, in 

against indictments of this sort, it is held indispensably necessai; that 

RouTLEDOE. such grant, or prescription, should be alledeed, and plainly 

* set forth; 2 Hawk. PL Cr. c. 10. §46. Kexv. Fam(a), 

[JS7] Rex V. Barnard (b). — 2. As to the variance between the evi- 
dence and the custom laid in the Hcond count, it is material 
and fatal. By tlie custom proved^ the persons el^ible are li- 
mited to the constable's list ; by the custom /diet, there is no 
«uch restriction. According to the evidence^ the appointment 
must be in a corporate meetuig ; according to the indictment^ 
no such meeting is requisite.— 3. As to the exemption, Aere 
is no distinction to be made between the defendant's case, and 
that of the highest members of ihe umversity ; he is intitled, 
like them, to the privileges of the university, and therefore 
the question on this head comes to be, Whether every member 
of the university is liable to serve this oflBce i The counsel 
for the prosecution feel the absurd extent of the proposition 
when stated in this manner, and, therefore, would distinguirii 
the defendant from other members of colleges by the circmn- 
stance of his non-residence ; but it is a notorious fact, that 
none of the servants of colleges reside within the college, ex- 
cept the porter. Are no servants, but the porters, intitled to 
the university privileges ? Every college is situated locally in 
some of the wards of the city, and, therefore, every inhabi- 
tant of a college is also an inhabitant of die city, so that the 
exemptions which members of colleges enjoy must be per- 
sonal privileges, not at all depending on their not inhabiting 
in the city. The privileges, by the agreement in the reisn of 
Hen. 6. extend to barbers with their household. This ex- 
pression goes very strongly to shew that persons of the defen- 
dant's description are intitled; for barbers with .their Aoti5e- 
hold cannot be supposed to have lived within the walls of a 
college. The following reasons evince that tlie exemption 
claimed by the defendant is among the privileges common to 
all members of the university. 1 . 1 hat the university has a 
court-lcet is well known, and appears by the case of Rush v. 
The Chancellor and Scholars of Oxford^ in Salkeld (c), as 
well as by the statute of 13 EL c. 29. which ratifies, to both 
universities, " all liberties, 8fc. letes, law-days, At." Now the 
appointment of constables is incident to every court-leet. S. 
1 he magistrates of the university are conservators of the peace, 
and to such the office of constable is necessary and subser- 
vient. 3. Every matriculated person is one of the homage of 
the university court-leet, and liable to be appointed a con- 
stable 

CaJ B. R. M. 21 Car. 2. 1 Mod. 24. (cj B. R. T. I Attn. 1 Salk. 343. 
CbJ B. R, H. 9 fyHL 3. Comb. 4l6\ 
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staUe there, and it is said by Hawkins that no man can be 1780* 
of two leets (b), Much less can the same person act^ at <w—>^-.«^ 
the same timey as the officer of two ditferent jurisdicHons. The Kino 
Yety if this exemption does not exist, a member of the ozninst 
univeisity may be appointed a CiJistable both by the city and Routledhe. 
Ae univeTsity. Many instances might be cited in which the 
coufft has expressly held persons to be exempt from serving 
Ais oflke, because it was incompatible with their otlier du- 
tiet : tB attorneys; because they are attendant on the courts 
of justice; Frous(fs case (c) : and aldermen of London ; be- 
cause tbej ought to be resident in that city^ and are fiueable 
if absent; Abdysi:uae(d). 

Lord Manspield, — I am well persuaded the reason 
irfiicfa induced the counsel for the city to wave the general 
count, at the trial, was, that tliey knew it could not be sup- 
ported. With regard to the custom laid in the second count, 
the circumstance of the list is an essential variance, llie al- 
derman cannot appoint, ad Ubitumy any one of his ward : he 
is confined to the return made by the former constable. As 
to the exemption, the university has a separate jurisdiction, 
established by ancient wisdom, and it is essential to its hap- 
piness and peace that this should continue. The body of the 
university has always been kept distinct from the city at large; 
and 1 believe eveiy university in the world is so constituted. 
Wha is it, in this case, that claims the exemption ? A ser- 
vant of the college, named in the statutes^ with an ancient fee, 
and daties which require attendance and service in the college. 
AH colleges have servants of this sort. For many years, I had 
the honour of being counsel to one of the colleges, and had 
an ancient fee annexed to my office. It seems admitted, that, 
if the defendant resided within the walls of the college, he 
would be exempt. But it is certainly true, that none of the 
servants but the porter do live within the walls. Besides, the 
^reement with the city, which declares that the privileges ex- 
toid to barbers mth their household^ overturns such a distinc- 
tion. In short, the defendant seems to be a fully pririleged 
person. I tliink the verdict, on both points, contrary to evi- 
dence. 

The rule made absolute [1]. 

(h) 2 Hawk. c. 10. § 12. 589. 

Cc) B, R, Jf. 10 Car, 1. Cro, Car, [l] Tbeie has not yet been any new 

3^9. trial had, (Vacatiun after T, 22 Geo, 

(d) B. R. T. 16 Car. 1. Cro. Car, 3.) 
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Sftturday, 
S5thNov. 



An officer or 
Mitor who haf 
engaged to hcrve 
on boani a letter 
pf marque, for 
certain wa^ei 
during the 
voyage, and a 
•hare of all 
prixrs» h n»t 
entitled m any 
part of the wages 
if the -^hii^ is 
taken Ix'fore she 
compt<*at<i Icr 
yoya4e, although 
he ftha'l have 
been ^eii^'irom 
the ship before 
theca:^ture, as 

Eri/,e-m3<ter on 
(•ard a prize 
taken in the 
course of the 
voyage. 



[ 540] 



Abernbtht against Landale. 

nnHlS action waa tried before Buller, Justice, mX dip 
^ Sittings after last Trinity Term, when a verdict wm 
found for the plaintiff, subject to the opimon of the courts 
on a case which, (as far as is material,) stated : — That the 
defendant was captain of a ship call^ the fVinchcombe, 
which was provided with letters of marque, and wastocnuze 
for three montlu[9i'], and then proceed to the coast of J^fri^d^ 
and from thence to America : that the plaintiff, in conndera- 
tion of ^5 by the month as wages, and of certain diares of 
all prizes which should be taken by the Winchcombe in the 
course of the cruize,--entered on board the ship, as second 
lieutenant, and subscribed certain articles, by whicbi amoii( 
other thiiigs, it was agreed between the defendant as captun, 
and the plaintiff, together with several other persons, as tiie 
officers and crew of the ship ; that the plamtiff^ as second 
lieutenant, and the said crew, should repair on board, and 
proceed in the ship, and duly serve, in their several capacities 
and stations, in her then intended voyage from London to the 
coast of Africa, and at and from thence to such place qc 
places in America as the said master, or other master or mM- 
ters for the time being, should direct, and from thence badk 
to the port of London, or some other her discharging port in 
Great Britain ; and that the wages or monthly pay to grow 
due to the said officers, sailors, and others, belonging to the 
said vessel, for their service on board thereof that present 
voyage, should be paid to, and accepted by them, in the man- 
ner following, viz, one half part thereof at the port or places 
of the delivery of the negroes in America, and the remainiii^ 
)>art thereof, and also the wages which sliould afterwards be- 
come payable within 30 days next after the ship's arrival at 
her port of discliarge in Great Britain : That tne ship sailed 
from London on the 25ih of May, I779> and on the 1st of 
August y took a Spanish vessel, of which the plaintiff' was 
appointed prize-master: That he carried her mto lisbom^ 
where he continued, till January following, in the care of. 
the prize aud her cargo, and till the same were disposed of 
by the agent appointed by the owners of the Winchcombe, 
and afterwards to his passage to England^ and arrived on 
the 15th of February : That the Winchcombe, on the Sd of 
September, was takeii by two Spanish men of war, in her pas- 
sage to the coast of Africa, after the time limited for cruiz- 

[2] Supra, 'Syers v. Bridge^ p. 527» 
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ii^ and before ber arrival at the port or place of deliveiy of j 730. 
liie negroes in America^ mentioned m the articles, or at her v^v*w 
dsduurging port in Great Britain^ or at any other port what- Abernetiit 



rm • • • • i» 1 against 

Tne qiiesttion stated for the opinion of the court was^ Lavdale. 

Whether the plaintiff was entitled to recover (<£d8 Is. 8(2.) 

die whole of the sum demanded by the action [1], or any 

Btit of it i The case was ai^gued on Tuesday^ the 14th of 
ovember, by Baldwin, for the plaintiff, ami Erskine, for the 



- • - » ■ : M I 



For the plaintiff^ it was contended, that the justice of liis 
Jfiinand could not be disputed, since he had continued in 
tlie defienidant*s service till his return to England. He did 
not desert the ship, but left her by the command of the de- 
fendant. It is indeed laid down as a general maxim, lliat 
fie^t is the mother of wages ; but the reason of that maxim 
h, that die sailors may have an interest in the safety of the 
Mp, and maj be thereby induced not to leave her in cases 
of dmager, but to exert themselves in her defence ; but, 
here, as the phuntiff had, by the orders of the captain, left 
die diip, he could not act at all in her defence, and there- 
fote die reason does not apply in the present instance. 
The rule is certainly not universal, and without exception. 
If die ship is seized for debt, or for having contraband 
Ijoods on board, it has been held that the sailors have a 
ni^t to their wages up to the time of die seizure, because, 
dioqgh die voyage was never completed, that was owing 
to die act of the owners, and not to any n^ligence of the 



On the other side, it was insisted, that, as the ship was 
taken before any freight had been earned, the plaintiff could 
recover nothing for wages. If a mariner is discharged, he 
is entitled up to the time of the discharge, although the ship 
afterwards be lost, but here the plaintiff never was discharged. 
Widi legard to all questions concerning wages, the officers 
uid common mariners are exactly on the same footing; as 
WM held in th(^|feeses of Hooke v. Moreton (a), and Baily 
t. Grant (b), if the plaintiff had arrived from Lts&OM before [ 541 ] 
the arrival of the ship, and she had afterwards arrived safe, 
he, as well as the officers and crew on board, would have 
been entitled to wages up to the anival ; for he continued to 
belong to the ship, and was still subject to the same conditions 

with 

[1] Being at the rate of £5 per fa) B. R, M. 10 IFilL 3. 1 Ld. 

month, from the day the ship sailed, Raym, 397. 

tothatof the plaintiff's return to £if^- (b) B. R. 11, 12 JFili. S. 1 I^. 

Umd. Raym, 632. 

KS 
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1780. ^'^^ ^^^ ''^ ^^ ^^ crew. But suppose he should be dioo^t 

s^^^^^m,^ to liave acted in another capacity Uian as one of die crew^ 
A BERN iTHT ^^'hen he was empio}ed in taking care of the prize, his remedy 

agaiubt '^^ "^t by proceeding for wages under the articles^ (whidi was 
Laii dale, the only point gone into at the trial,) but he ought to biingan 
action, upon a quant urn meruit , for work and labour. Tlie 
court cannot now ascertain or apportion what he may be en- 
titled to in that respect. 

Baldrcin, in reply, observed, that the sum might be easily 
apportioned. If the court should think the plaintiflf entitled to 
wages for the time he was on board the ship, those wages 
would be calculated in die proportion of £5 per month, and, 
as there was a general count m tne declaration upon i quantum 
meruit^ he niight, under tliat count, recover likewise what be 
earned diuiug the time he had the care of the prize, which it 
would be reasonable also to allow at die rate of the stipulated 
monthly wages. 

Lord Mansfield said, Baldwbfs distinction seemed 
equitable, but that he thought it would be difficult to draw 
such a line, for that, after the plaintiff went on board the 
prize, he must .still be considered as bclongmg to the fftncA- 
combe. 

Dunning, on the same side with Erskinc, observed, that 
this ship had two characters, one, that of a privateer, the 
other, that of a merchantman, lliat, in like manuer, the 
plaintiff had two characters, the one, as an officer of a priva- 
teer, the other as belonging to a merchantman. In the first 
character, no wages were due to him. The chance of a 
share in prizes was the consideration for serving in that capa- 
city ; and the plaintiff had in fact received that consideration; 
and, if the ship had taken more prizes, his gains would have 
been proportionably increased. As belonging to the ship in 
her capacity of a merchantman, he must be subject to the ge* 
neral rule, and no freight having been earned, no wages we^e 
due. 

The court took time to consider, and, as the case did not 
state tbe^hole of the articles, Lord Mansvj^^ld directed a 
fiill copy to be sent him. It appeared, howevlr, that nbthing 
material had been omitted. 

This day his Lordship delivered the opinion of the courts 
to the following effect : 

[ 51:2 ] Lord Mansfield, — As a sailor on board a ship on a 

tradmg voyage, the plaintiff is entitled to nothing [f] ; for 

freight 



[f] So, whore a sailor expressly not be entitled to any part of his 
agrees by his articles, that he shall wages until the termination of a re* 



turn 
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finwht is the mother of ws^es, and the safety of the ship the 1 780. 
mottier of freight. The plaintiff's counsel endeavoured to u*v^^ 
support his case on another ground, and contended, that he Abernethy 
was eotitled to a sum equal to his wages, upon the quantum against 
mentii, for the care of the prize. The ship was a letter of 
marq^, and, before her voyage, was to cruize for three 
months. All the crew were to share in what prizes might be 
taken, in certain proportions; and it is admitted that the 
plaintiff has had his share of die prize which was actually 
taken. He question then is, whether he can now make any 
drtnand, in the nature of wages, for the time he had the 
care of the prize ; and the light in which it strikes us, is this. 
Ilie slup sets out in a double capacity ; she is to perform a 
trading voyage, and to carry negroes from Africa to America ; 
but, before that, she is to cruize for three montlis as a priva- 
teer. All demand on account of the trading voyage is gone* 
But, in her character as a privateer, the crew are entitled to 
no w:^es. They all run equal risks, and take their chance of 
their respective shares in prizes. 

The postea to be delivered to the defendant. 



Megit against Johnson and Another, Ad- 
ministrators of Lowe. 

ACTION of debt on a bond. The plaintiff, in liis decla^ 
ration^ averred, that, after the death of Lowe the obligor, 
administration of the goods and chattels of the said Lowe^ at 
the time of his death, was duly granted to the defendants.— 
To this the defendants pleaded; 1. That such administration 
was not granted to them ; 2. 'Son est factum ; 3. Hiat they 
had fully administered. — On the two first pleas issue was 
joined. To tlie third, the plamtiff replied ; lliat, on the 23d 
of January y 1780, the defendants had divers goods and chat^ 
teis, which were of tiie said Lowe at the time of his death, in 
their hands to be administered, with which they might have sa- 
tisfied the plaintiffs debt. — Upon this replication issue was 
also joined. 

The 

tntor for the debts of \he intestate, and shall not bt permitted Co give evidence tend 
validity of the letters ot administrauon. 



SatarJay, 
25th Nov. 



The effects of aa 
intestate having 
vested in the 
crown by for- 
feiture, if letters 
of administration 
arc granted to A» 
in consequence 
of a warrant 
from the king, 
and they mn in 
the usual furm, 
viz, *« To pay 
debts, d^c.** but 
with this addi- 
tional clause, 
•* For tJic u>c 
and benefit uf his 
majesty,*' A, 
shall be answer- 
able as admiuis- 
ing to queitiun the 



tvn voyage, and the ship is lost by been earned upon the voyage out- 
storm upon her return, he shall not re- ward, and in an intermediate voyage. 
cover prQ rata, though freight has Appiebj/ v. Dods, 6 East, 300. 

K4 
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1780' The cause came on for trial, before Lord MAKsyiBLD^ 

' at Gmtdhall, at the Sittinss after iast Trinity Term, Mrheo « 

Meoit verdict was found for the pfaintifF, subject to the opinioo of 

asainst ^^ court on a case reserved. The case stated; that tiw 
JouNSON. plaintiir*s demand arose on a bond given him bv Hahk 
LoaCy deceased, dated the 6th of January^ 1770, in tne 
penal sum of «£240, conditioned for the pyment of ^190» 
and that on this bond there was due to the plaintift, at die 
time of the trial^ the sum of £142. It then set forth an tn- 
quisition taken on the body of howt^ before the coroner of 
Liverpool^ on the 10th of J prilj 1779^ by which, upon the 
view of the body, and the testimony of witnesKeHy it waa 
found, tliat he, being confined in the gaol of that place on a 
charge of felony, had taken a large quantity of lanaanwn^ od 
purpose to poison himself, and that he ynB,%feto dt se. Tlie 
case then set forth three other exhibits, viz. I. A memorial bjr 
the defendants, as treasurers of the society called ** The Amt^ 
" cable Cofftributioiiihipf or Hand-in- Hand Office^ for in- 
'' suring houses and buildmgs from fire," to the commisskmen 
of the IVeasury. (2. A warrant, under the sign manual, in 
consequence of this memorial, directed to the advocate, and 
procurator-general, or either of them. 3. Letters of Admi^ 
nistration granted thereupon to the defendants, by ue arch- 
bishop of Canterbury, 'i'he substance of the memorial was ; 
that howe had insured, at the office of the defendants, the sam 
of £9,350 on a building, called the Emanuel hospital for the 
blind, in Kentish Town, and that the landlord of the building 
had also ensured ^1200 upon it; that afterwards, the build- 
ing was consumed by fire, and suspicions arising in the mindt 
of the directors, that tliis had happened by the malicjous and 
wilful act of Lowe, they had taken great pains to discover the 
truth| and bring him to justice, and, having received abundant 
circumstantial evidence of his guilt, they procured a warrant 
for apprehending him ; that he was taken at Liverpool, and 
committed by the mayor, to the gaol of that place, to be con- 
ducted to London the next day ; but that, to avoid public ju»» 
tice and disgrace, he poisoned himself, and died a few hours 
aAer his commitment ; that, upon the inquisition before the 
coroner, he had been found Jelo de se, and was sentenced to 
be, and accordingly was buned in the king's highway ; that he 
died possessed of a considerable pers6nal estate, particularly 

[ ^-^^ ] ^700 capital stock, tliree valuable leasehold houses, besides 
furniture and other effects, which the memorialists were in- 
formed, had been, or were about to be, seiseil for the king's 
use; tliat the landlord of ttie hospital had demanded the 
£1200 of the office, and tliat they thought themselves bound 
to pay it, and intended so to do; and that, in prosecuting the 
enquiry and apprehending Lowe, the office had expended 
£90 75. 6d. they therefore prayed, that they might be paid the 

said 
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S8id aiiinii of £\200, and £90 Is. 6d. out of the estate am) ef- 1 7 80. 

fecta of the said Lowe, or such parts of the said sums as to v.«-^r«-i 

their Ixndships should seem meet. The material part of the Meg it 

marrant was as follows: ** We do hereby command^ that against 

" yo« appear on our behalf before the prerogative court of Jouwsow. 

** Ca/Ueihuri/f and assert our right to the said personal 

** estatey and effects, of the said Ralph Lowe, and thereupon 

" obtain letters of adminiatrationy for our use, unto /the de- 

*^ fendants,) they giving good and sufficient security^ for their 

" duly administering and accounting to us for the same.** The 

Ietter$ of' administration were, in all respecu, in the usual 

form and words, except, that, slWht the concluding clause, viz. 

*^ And we do, by these presents, ordain, depute, and appoint, 

" you administrators of all and singular die goods, chat- 

^ tels, and creilits of the said decesuted,** these words were 

added, '' For the use and benefit of his majesty.'* After 

these exhibits the case proceeded to state, that the defendants 

bad received, under the above circunstancev, from the efiects 

of Lowef the sum of <£l 134 \9s. \d. and no more, and that, 

before the commencement of this action, they had paid the 

landlord of the hospital, £\^()5 5s, on his said claim, and had 

expentled £9^ 7s. tkl. in prosecuting the aforesaid enquiry, 

and in the apprehending of Lowe. 

If the court should be of opinion that the plaintiff, wider 
die circumstances, was entitled to recover, a verdict was to 
be entered for him, with Is. damages, and 405. costs, and the 
posiea to be indorsed, " That the defendants had possessed 
^ assets of Lowe, sufficient to satisfy the plaintiff's demand.** 
If they shonid think he was not entitled to recover, then a 
nonsuit to be entered. 

The case was argued on Friday, the 94th of November, 
by Rooke, for the plaintiff, and Davenport, for the defendants. 
The court desired Davenport to be^in. 

He argued to the following eftcct. — As it appears that 
Lowe viz^jelo de se, by the record of inquisition, that is con- 
clusive evidence of the king's right, against all the world. 
There was a time in this country, when the crown had an [ 545 ] 
immediate right to the effects of intestates, without the inter* 
position of the ordinary, or metropolitan, lliis at least is 
laid down by Lord Coke, in Hensloe\ case (a). It is true the 
doctrine of that case is denied in Mamring v. fJapp (b). But, 
whether the law was so, or not, makes no diliercnce in tlie 
present case; for, as the party died /e/o de se, tlie whole 
vested immediately in the crown, and the king might have 
taken possession of the effects by the ordinary proce!>s of ex- 
tmt, so that the letters of administration are to be considered 
as mere waste paper. I suppose^ however, that, in practice, it 

has 

(a) T. 42 El. 9. Co. 38. b. (b) B. R. T. 4 W. k M. I Salk. SJ. 
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1780- '^^ ^^^^ thought necessary, since the case of Manm^rm 
y^^^^,^^ Nopp, for the crown to take the assistance of the ordinaiy, 
M&GIT ^" appointing proper persons to collect ^ but such persons can 
against ^^^^ ^^ autlioritj to administerf the effects. Being forfeited, 
Johnson . ^^y ^^ "^t the subject of administratiou. Before the statute 
of 13 E(Ito. 1. «/« 1. c. 19, the ordinary could natber sue, 
nor be sued. If he got possession of the intestate's eflfecli, he 
might keep them. By that statute, he was rendered liaUe 
for the debts of the intestate, as far as the goods should ex* 
tend; and, by 31 E(bc. 3. Mtat. 1. c. 11, be was made com* 
pellable to grant administration of t}ie intestate's goods, to 
his next, and most lawful friends, who were thereby authorised 
to sue for debts owing to him, and subjected to suits for what 
he owed. But, in this case, could the ordiuar}' have been 
sued under the statute of Edw, 1. or compelled to grant ad- 
ministration under that of Edw. Si Tlie intestate left no 
eiTects to be administered. The defendants are merely re- 
ceivers, lliey cannot be sued, nor have they any right, under 
the letters of' adminiatraiion^ to retain for any debts due by 
the intestate to themselves, it was absurd to make out the 
letters of administration in the usual form. However, the 
additional clause, properly, directs the defendants to act for 
the use and benefit of his majesty, llie effects vested com- 
pletely in the crown by the forfeiture, but as the insurance 
oflSc^uffered a material injury by the very act in consequence 
of which the forfeiture took place, they had a fair equitable 
daim^ and they have received an audiority to collect. But 
still the strict rig/U is reserved ; and the crown may dispose 
of the effects, when collected, as it thinks- tit. Because it 
was held, in the case of Manning v. yiapp, that the king 
[ 546 ] could not grant such an authority by letters patent, tlie prac- 
tice has been, for him to send to the ecclesiastical court, and 
to have a deputy appointed to collect the effects, for his be* 
half. It wotild be strange, if tliis assertion of his right 
should be construed to divest that very right, and to entitle the 
creditors to what by law belongs to the king. This action is 
founded on the supposition, that the defendants are liable to 
the debts, in consequence of the letters of administration; 
but the complete answer is, diat no letters of administration 
have been granted to tlie purpose, and which have the effect, 
of making tlicm answerable fJr the debts. If the plaintifff 
has any equitable claim, if he is entitled to favour, he should 
apply by petition, as the defendants have done. This action 
is founded upon a claim of strict right, and, if it b supported, 
the Kiiig will lose one of his great prerogatives, and the title 
of the crown found of record^ by the inquisition, be divested 
by the act of the ecclesiastical court [f 1 112]. 

Rooke, 

[+112] Vide JFentw.OJice of Executor, 134. 
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£oo£r,— This is not a new practice. It is of course for 1780. 
dbe treasury to assist parties in such cases, when they can t^ — — ^ 
shew such an equitable right. I admit that the crown does Me^it 
not take the goods of felons subject to their debts. But, against 
aUiough, by £e prerogative, the property vestb in the king John so sr. 
flisduurged of all demands, 1 insist that he may wave, and 
that in diis case he has waved, his prerogative in that respect. 
He may esercise the prerogative of mercy, in regard to for- 
feited property as well as life. Though this branch of the 
revenue^ by the cml li^t act, makes part of the aggregate 
Jitnd, yet an express power of disposing of it is reserved (a). 
A» the power is undoubted^ the only question is, in what 
manner it has been exercised in the present instance. Now 
it seems to be clear that the crown lias directed adminbtra* 
tion to be granted for the general benetit of the creditors, re- 
serving a right to dispose of tlie surplus; which no doubt 
was intended for the defendants. Is this iiiconsistent %vith 
law i Most certainly not. The ordinary is bound by statute 
to grant administrution for the payment of the intestate's 
debts ; but, even before any positive direction by statute, he 
was bound in conscience so to do, and die chancellor would 
now, independent of any statute, compel him. Here, both 
the crown and ihe ordinary are concluded ; the crown, by the 
sign manual; the ordinary by the letters of administration. 
W hat w as the intention of the crown, as it is to be collected r ^^y ] 
from the proceedings? The letters of administration were 
granted upon the application of tlie king's advocate general, 
in consequence of a warrant from his majesty, and by them 
the defendants are, (in the usual form,) expressly directed to 
pay the debts of the intestate. The concluding words can 
only mean that they aie to accotmt to his majesty /or the over^ 
plus. AW parties interested have concurred in giving validity 
to the letters of administration ; the king, by commanding his 
advocate to apply for them ; the ordinary, by granting, and 
the defendants, by accepting dicm. 

Lord Mansfield asked, if there were many instances of 
this sort, (as had been alleged in the argument for the plain* 
tifi',) and it seemed to be agreed, that it was common for the 
crown, in cases of outlawry, to crant a sign manual to the cre- 
ditor who has prosecuted to outlawry. 

His Lordship said^ there was no doubt tlie justice of the 
case was witli the plaintiff; but that there was a difticulty in 
point of law, viz, whether aright vested in the crown could 
be waved or relinquished in any other way but by matter of 
record, llie king, his lordship seemed to think, could not, 
in point of law, resort to the ecclesiastical court for admini- 
stration^ the forfeiture havmg, ipsofactOf vested the whole in 

him. 

{a) I An. St, l^ c. 1. (8. 
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17 go. Urn, Butdienhe asked, whether the defendantSy who had, 
de facto, accepted these letters of administration, could 
now object to them. They were not, he said, void on the 
face of them ; and, if they had been granted irregulariy, r^ 
course riiould have been had to the ecclesiastical court to i»- 
peal them. 

WiLLEs, and Buller, Jtu/tcer, were of opinion, that, hy 
the acceptance of the letters of administration, the defiendants 
were precluded from questioning Aeir validity, and operation; 
and Duller, Jmiice, thought that, for diat reason, none of 
the evidence, which tended to impeach them ought to have 
been received at the trial. 

AsHHURST, Justice^ concurred in thbking, that, if die 
tetters of administration had been in die usual form, die de- 
fendants were, by their acceptance, bound not to question their 
validity. But be said, that the ecclesiastical court, in this 
case, had no inherent authority to interfere; that it was only 
authorised to act in consequence of the sign manual, and 
diat, according to the terms of the sign manual, the admini^ 
stration was to be granted, without any qualification b favour 
bf creditors, for the benefit of the crown, and the defendants 
were to give security that they would duly account to the 
<irown. The ecclesiastical court, therefore, had exceeded 
its authority, and tlie letters of administration, in as iar as 
respected the payment of the debts, v^ere a mere nullity; 
«id there was no occasion to apply for a rejf>eal of theaa. He 
agreed, that the justice of the case veas with the plaintifi; and 
that he had a good ground to petition to be paid before the 
defendants, but was afraid, mat, if the court should decide 
that the ecclesiastical court could, by such an act, divest the 
property of the crown, a dangerous precedent might be 
ertablisbed. 

The court took time to consider till this day, when Lord 
Mansfield delivered their unammous opinion, as follows: 

Lord Mansfield, (after stating the case,) — Upon the 
whole of the facts, it was argued, by the counsel for the 
defendants, that the personal estate of Lowe was vested in 
the crown by forfeiture, in consequence of the suicide found 
upon record, and that this property could only be divested by 
matter of record, ^hich letters of administration are not; 
that the plaintiif, therefore, had no right to recover against 
the defendants, but ought to apply to the favour of the crown. 
But we are all of opinion on consideration, that these letters 
of administration are not void on the face of them. There 
are many instances where such administration may be granted 
for the king's use. Suppose Lotce had been a bastard, or, 
being legitimate, had died without any next of kin. The 
king, in such case, would have taken, as ultimus hares^. hut 
subject to the debts of the intestate. Not being void, we think 

the 



IN THE TWENTY-nRST YEAR OF GEORGE HI. 548 

die court cnDOt, ia this case, enter into the question, whe- 1780, 

dicr die kcten of administritioa are voidable : andtheground v^v-^ 

of oor opknon is, that the defendants, who have accepted Mbgit 

aid acted under diem^ shall not be permitted to deny their against 

validitjr. Thai is jui tertii; and we are of opinion that Johxsok. 

die evidence on that part of the case ought not to have been 

— -* *-» ■» ^ 

JBBIDUCeQa 

Tbepadea to be delivered to the plaintiff. 



The Kino against Whitbread. ^ ^^9 ] 

28lh Nov. 

A RULE had been obtained, in Eaiter Term, 20 Geo. 3. a eeniorari 
-^** to shew cause, why a certiorari diould not issue to wiUnotiicto 

• _-• % ^t • • r • r itmove a con- 

ffcmove a convictum, by uie commissioners of excise, for viction by the 
die douUe duties on beer (a), into tliis court; and^ in the commiMionen 
same term, on Wednesday, the 26th of AprU, cause was do^^'e du^^ 
abewn, hjUb/t SoKcitor-Gemralji Wallace,) and WiUon, — beer. 
Dminny, Davenport, and H. Cowper, argued in support of 
die rule. 

It was opposed on two grounds; 1. It was contended, 
diat a certiorari would not 1m, in any case, to remove pro* 
ceedings before the commissioners of excise; 8. That, in this 
case, there were not sufficient reasons laid before the court 
€o induce them to grant the certiorari^ even if it would 
lie. 

Against the rule, on the general question, it was said, that 
there was not a single example mnce the fiist establishment 
of die board, where such a writ had issued, althougii thej 
try several thousand causes in a year. As the statutes had 
established a court of appeal, that was the regular course of re- 
dress, which the legislature had pointed out, if parties thought 
themselves aggrieved by the determination of the commis- 
sioners. Ball V. Patiridge (a) was cited, as a case in 
wfaidi it had been held, that, when a jurisdiction is vested, 
by act of parliament, in commissioners, a certiorari will 
not lie, unless it appear that tliey have exceeded their juris- 
diction. 

On the other side, it was insisted, that the case of Ball v. 
Partridge had been often over-ruled p], and the daily prac- 
tice WM against it. it was an authority incident to the court 
to remove every conviction, and this could only be taken 
away bj express words. In many cases under the excise 
laws, the power of granting certiorari is expressly taken away, 

which 

(a) Under 12 Cor. 2. c. 24. % S3. [l] Rex v. Mordy, T. 33 * 34 

(a) B. «. T. 16 Car. 2. 1 Sid. 296. Geo. 2. 2 Burr. 1040. 1042. 
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1 780. which is a strong argument to shew that in all other cases a 
v^/^ certiorari will lie. Thus, by 6 Geo. 1 . f . 2 1 . ^ 20 * 2 1 , it is 
The KiKo expressly taken away, in the cases there specified. — Several 
against authorities were cited(A\^ but no clear instance of a certiorari 
Whit- directed to the commissioners of excise could be shewn. 
BREAD. The case stood over for the opinion of the court, which 

[ *o50 ] was delivered, this day, by Lord Mansfield, to the follow- 
ing effect. 

Lord Mansfield,— Though great industry has been em- 
ployed, no case was produced in which a certiorari has been 
granted to remove proceedings before the commissioners of 
excise. This circumstance alone affords a strong ground to 
suspect that none is grantable; for, in the multiplicity of bu- 
siness which occurs before them, it is natural to suppose^ 
that some persons, dissatisfied, (whether right or wrong,) 
with their determination, would have wishc d to remove it be- 
fore another tribunal, lliis has iniUiced us to make further 
researches than the argument suggested, and to look very at- 
tentively into all the statutes on the subject. Tlie statute of 
6 Geo. I.e. 21. has a clause, which was not observed upon 
at the bar, but seems very material. It is the VS2d section. 
By the clause immediately preceding, (^21,) a forfeiture of 
brandy, arrack,' rum, spirits and strong waters, is created 
in certain cases, and, in those cases, both appeal, and ceriio" 
rari, are taken away. Then comes the section to which I 
refer, which inflicts a penalty upon the removal of sweet*, 
without certificate, and enacts that the sweets themselves, to- 
gether with the casks in which they are contained, shall be 
forfeited, and liable to be seised by any officer of excise. It 
then goes on and says, *' ^Fhat every seisure and selsures of 
" such sweets, Sfc. and also every other forfeiture and ^br- 
*^ foitureSf which from and after, 6fc. sliafi or may be made, 
^' by virtue, or in pursuance of any act, or acts, whatsoever, 
'^ relating to the duties of excise, or to any other duty, or 
" duties, under the management of the commissioners of 
** excise shall, and may be proceeded upon, heard, examined 
'^into, adjudged, and determined, by the same ways and 
*' means, and, in the same manner and form, as is, and are, 
'' herein, and hereby, prescribed, directed, or appouited, to 
*' be done, upon seisurcs of brandy, arrack, rum, spirits, or 
" strong waters, not exceeding as aforcsjid, and that such 
** proceedings thereon shall not be liable to any appeal, or 
" appeals, or to be removed by certiorari, any lhin§ in this pre- 
[ 551 ] *' sent act contained, or any law, statute, or provision, to the 

*' contrary 

(6) Warwick, qui tarn, fyc, v. White, 608. R Mod. 319- Rcgina v. Towns- 

Bunb. 106'. Rex v. Tindall, 4 Burr, hend, B. R. M. 1710. cited by Coztpcr, 

2458. Anon. 1 Salk. Up. pL l6. Rex from a MS. note oi Cowper, Justice, 
V. Theed, 2 Ld. Raym. 1375. 2 Str. 



€* 



U 



u 



IN THE TWENTY-FIRST YEAR OF GEORGE III: 

^ contimty thereof notwithstanding." These words are cer- 
tHoIy yrery comprdiensive, and seem large enough to include 
the preient case ; for this is a forfeiture of double duty. In 
the infomiation it is stated, that die said Whitbread badi for- 
Jhiied double the value of the said rates and duties of excise, 
end the adjudication is^ That he do forfeit, S^c. But, besides 
diet this IS the natural constmction of the words of the 
dense itself, such construction is greatly corroborated by the 
•tatnteof 1 Geo. 2. st, 2. c. )6. ^3. which was made ex- 
pnessly for the purpose of obviating some doubts that had 
erisen upon the general penning of the act of 6 Geo. 1. 
This third section of 1 Geo. 2. c. 16. after raentioning the 
SSd section of the former statute, proceeds thus : ^ In which 
** chuse some general words are mentioned, concerning odier 
** forfeitures to be made, from and after, Sfc. by virtue, or in 
^ pursuance of any act or acts," S^c. upon which words a 
doubt hath arisen, '^ whether, by the generality thereof, the 
*^ r^t end liberty of appealing to the commissioners of ap- 
peaUf from judgments given by the commissioners of excise, 
m canses and prosecutions on account of forfeitures and 
^^fisnces relating to the duties of excise, and the jurisdic- 
tion and power of the commissioners of appeals to hear 
^ and determine such appeals, and also the right and liberty 
" of appealing to the justices assembled at the respective 
" quarter sessions of the peace, in cases where judgment or 
^* judgments happen to be given, by two or more justices 
^* of the peace, in causes and prosecutions before them, for, 
^ or on account of forfeitures, and offencesj respectively re- 
*^ lating to the duties an malt, 6^c. be not taken away, and 
^ repealed ; now, for preventing aiid avoiding all such doubts 
'' and questions, and declaring und re-establishing the right 
^ and uberty of appealing, in tlie respective cases before 
mentioned, be it enacted, tliat neither the said act, nor 
any clause, matter, or thing therein contained, did, or doth 
extend, or shall be construed to extend, or to have extended, 
to take awa^, repeal, or alter, the right and liberty of ap- 
pealir^f in the respective cases before mentioned, or m 
any of tliem, and the right and liberty of appealing in the 
respective cases before mentioned, and the several jurisdic- 
tions and powers, as well of the commissioners of appeals, 
as of die justices of peace, assembled in their respective 
quarter sessions, now, is, and are, and ought to continue, 
uid be in tlie same plight and condition, as the said right, 
Uberty, jurisdictions and powers, respectively was, and 
^ were, before the making of the said act. It is observeable 
on this clause of the statute of Geo. 2. that, in speaking of 
the doubts whether the right of appeal was not taken away, 
from judgments by the commissioners, in cases of forfeitures, 
it adcis, ** and offences relating to the duties of excise,*' which 

shews. 
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1780. A»w$, that the legislature did not meaii ^ptcijie foriSutiires 
v^*v^^^ onlyy but also pecumary forfeitures, and, by mentioDiug ap^ 
The Kino peats only, and not ceriiorarhy (wluch are spoken of in toe 
aeaiust same breath iu the act of Geo, 1. and, if there was a doubt 
about the one, there must have been the same about the 
other,) it seems plain, that the legislature intended, that cer- 
iioram should be taken away, and that the right of appeal 
only should remain. That it was thought such a distinctioQ 
was proper, and that an appeal ought to be preserved, in 
cases where the certiorari was taken away, is plain, because, 
with regard to hides and malt, respecting which the appeal is 
saved, by the statute of Geo. d. the certiorari is expretJy 
taken away, by 9 uinn. c. 1 1. ^ 47* and 1(2 Jfin. s/. 1. c. 2. 
^ 37 (a). As to die cases which were cited at the bar, oioit, 
if not at all of them, are inapplicable to the present question. 
The Anomifmom case in Saikeid was before the statute of 
1 G^. d. In Warwick v. White^ the court of Exchequer 
took cognizance of the case, because the subject matter ap* 
peared to them not to be within tiie jurisdiction of the com- 
missioners. In Rex v. Tindal, the application for the cer- 
tiorari was on the part of the crown, and the judges said, 
the king could not be precluded but by expre^ words, and 
the king is not luimed; nor can it be supposed that he is 
within the reason for taking away certiorarii in any case, viz. 
to prevent vexation and delay, ^fhe only case which seems 
to apply, is that of Rex v. Tkeed. lliat, indeed, was a case 
before justices of the peace, 1>ut the statute of 6 Geo. 1 . ex- 
tends to proceedii^ before them. It does not, however, 
appear, that there was any litigation, in that case, about 
granting the certiorari^ for the report mentions only the argu- 
ment for, and against, supporting the conviction, and it is 
probable the prosecutor being advised that it might be main- 
tained, (which was the decision of the court,) he did not 
think it worth while to object to the certiorari. We are all 
of o[Hnion, that, in this case, a certiorari does not lie. But 
if it did, it must be granted upon cause shewn [^Oy^ and, as 
the affidavits in support of the present application, do not 
proceed upon any alleged want of jurisdiction, but contain 
objections to the conviction on the merits, the court would 
not grant the certiorari, if they had power to do it, for those 
objections are, more properly, the subject matter of an ap- 
peal, and the defendant has not chosen to resort to that 
remedy. 

The rule discharged [1] [f 1 IS]. 
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(a) Vide also 12 Car, 2. c. 23. § Sff. names of Hail and Greem^ at the same 

Sf&] Vide in/ray 7 91' Note {2). time with this, and were discharged 
l] There were two other rules of at the same time, without argument, 
the same sort, which had been oh- [t 113] The following case was de> 
Cained by two other brewers, of the termined, H. 23 Geo, 3. 

The 
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Hie Kjko «. Fkahces Abbot; 

Tkis wms a conviction; by two jiis- 
tioeiy upon the statute of 11 Geo, 1. 
c. 30. § l6. for harbouring tea and 
ipirits. 

In tke beginning of the term, Peck- 
im, on the affidavit of the defendant 
and another pcr^n, obtained a rule 
in the Iwo justices to shew'caui>e> 
why a writ of certiorari should not 
isroe, directed to them, to remove 
iato this court, all records of convic- 
tion hiefore them had, on the If th of 
Jaaclatt, against the defendant, for 
Ike fafature of eight bags of bohea 
t«D bags of Congo U;a, twenty 
eeneva, and one cask of rum, 
treble the value thercbf, by her 
i a ctt f ied, for or by reason of her har- 
boqnng, keeping, or concealing the 



On jyedmesday, the 5tli of FAruary^ 
Wmlimee shewed cause, and contended, 
1. That, 88 the affidavit on which the 
iile was obtained went only on the 
Bcrits^denying the truth of the charge, 
die conrt, if they had the powf r of 
granting a eertiorarif would not do it, 
an inquiry into the merits being pro- 
perly the subject matter of an appeal, 
ind not competent to thie eoUrt. For 
thbhe relied on the ease of Rex v. 
WVibread. But, — 2. He argued, that 
no certiorari would lie in this case. 
The oflcnce was created by 11 Geo. 1. 
c. SO. $ h6. and by § 39. of the same 

tatate, it is Enacted, '' That all fines, 
** penalties, and forfeitures, by this 
** act before imposed, of and concern- 
'* ing the suing for, recovering, and 
" dividing whereof, other directions 
** arc not herein given, shall be sued 
*'' for, levied, or mitigated, by such 
^ ways, means, and methods as any 
*' fine, penalty, or forfeiture, is, or 
" may be, sued fsr, recovered, lo- 
•* vied, or mitigated, by any law, ot 
" laws, relating to his Majesty's rc- 
" venues of excise, or any of them ; 
** of by action^ Spa/' Those general 



of jurisdiction contained. 1780; 
in the former excise laws ^p^^^ 
had been re-enacted ver- jj^^ Kiwcl 
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batini in this, and were 
adopted merely to avoid 
unnecessary repetition. 
Now, by the statute of 
10 G^o. l.'c. 10, it is ex- 
pressly enacted, (§ 42.) ** That th^ 
*^ judgments which shall be given iii 
" pursuance of that act by the com^ 
'* missioncrs of excise, and justice!^ 
of the peac^, respectively, shall be 
final, and not liable to he removed 
by certiorari^ into any of the co«ltS 
*' at Westminster:' By § 2i. of the 
act of 6' Geo. 1. c. 21. the certiorari 
is expressfjf taken away as to the for- 
feitures created by that section; Hnd; 
by § 22. generaily, " As to every other 
*' forfeiture which shall, ot may, be 
" made, by virtue, or iii pursuance^ 
" of any act, or acts, whatsoever, re- 
" lating to the duties of excise; or any 
" other duties under the management 
** of the commissioners of excise. '^ 
Accordingly, In Rex V. tVhiibread, 
the court held, that, in consequence 
of ihat last mentioned section, no 
certiorari lay to remove a convictiori 
under the stetute of 1^ Car. 2. § 33. 

Peckhamf in support of the rule, in- 
sisted, — 1. That, on the merits, as 
sworn to in the affidavit,- the cohvic- 
tion could not be supported. The 
offence, created by tlie statute, is,' 
" knowingly to harbour, ^-c" and, 
upon the construction of the word 
" knowingly" the court of Exchequer 
have established these distinctions, viz, 
1. That, where the goods are found 
in the house of the party, the know- 
ledge -shall bepresumed ; 2. That, if 
they are found in his grounds, some di- 
rect evidence of his knowk-dge 
mustbegivcn; and, 3.That,if [ 5o4 ] 
they are found in an out-house 
belonging to him, thcpresuniptioilshall 
not arise, unless it is shown that he 
himself kept the key. It may be 
true, that this cour( cannot decide 



words have the sa^c operation as if upon the merits ; but, by removing 
the specific clauses relative to matters the conviction, they will seo the evi- 
VoL.JL L dence 
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^^ " :.:%.. j< ;us- 
. . .i.C'*«*4 Any 
.^ ■a-'^> Jf con- 
.,,^ -Ix octcnd- 
^". .- >. i^wic »h-' is a 

., . u unable to 
*. ^'vu! crutches ; 
^ «.* .'v.{i«f in a barn 
^^ v: iv-'usc, and the 
\^ .>.**.*.•-• -i a quarter of 
. \ ^ ..', 1 icjciuing to her 
^^ j%.»« •** no evidence of 
^' .^^.>i^» ^iure the justices; 
^ «k.*. >ac *nows nothinc of the 

^ ote Mvi DO interest in them. 
{^'^^ ^.> * true, she ought not to 
^.^ jijM* ^vovicied. — 2. There is no 
^^»«m ^iMcil ha!( taken away the 
^^-^s^u ia a case like the prcw^* *. 
X «ci 01 11 Geo. 3. C.30. ^ l6. h:is 
t..^ «iOk.d5 ^f reference to those of 10 
^<4V. z. f. 10, or of 6 Gt'o. 1. c. 21. 
t>c Jcwndant does not object to tl}C 
t^Wituio of the tea and spirits; as 
^% cbaC point, she is willing to admit 
ihAt the condemnation is conclusive, 
but not as to the treble value. The 
argument on the other side seems to 
be, that the general clause in 6 Gco.l, 
c. 21. takes away the certiorari in all 
cases. But it has been determine<l, 
by the court of Exchequer , in the case 
of Warwick v. H'hitt [b), that tlie 
words of that statute are to be strictly, 
and literally, construed, and several 
subsequent statutes have, in expnsA 
terms, taken away the ceriiurari in 
particular cases, which would havo 
been unnecessary if it had been al- 
Te4idy taken away in all cast's by G 
Geo. 1. Thus, by 8 4.\o. 1. e. 18. f 1(). 
it is taken away in the particular in- 
stances there mentioned. Can it be 
supposed that such a provision would 
have passed two years only attcr 
6 Geo. 1. if the same thing had Uen 



already done by the act of that year f 
A similar express provision has been 
mentioned on the other side in 10 Geo. 
1. c. 10.; and there is one of the same 
sort in 23 Geo, 2. f. 21. § 33. What 
is still more remarkable, in an act 
which passed so lately as 21 Gro. 3. 
called the Cocoa act, a general clause 
was intro<luccd, which enacted as fol- 
lows: " All judgments of the com- 
missioners of excise, or justices of the 
peace, within their respective jurisdic- 
tions, for the condemnation of any 
commodities, goods or effects, seised, 
as forfeited under this, or any other 
act, or acts of parliament, relating to 
the duties of excise, or other duties 
under the management of the com- 
missioners of excise, shall be, and shall 
be deemed and taken to be, as final and 
conclusive, to all intents and purposes 
whatsoever, as any judgment for the. 
condemnation of any commodities, 
goods, or effects, given in his Majes- 
ty's court of Exchequer (s)'*' This 
clause was object(*d to in the House- 
of Commons, and agreed to be ex- 
punged ; but having somehow or 
other remained in the bill, and re- 
ceived the rovai assent, another act 
was brought in, and passed that very 
session, for the purpose of repealing 
it {d). Ihe clause, and the repeal, 
would hav-e betm equally nugatory, if 
the effect of i> Geo. 1. c. 21. ^ 22. 
had been as general as is contended. 
Tbisre have, in fact, been many cases, 
wlieri'CtT/iorarw have issued to remove 
convictions under the excise laws, and, 
as to the late determination in Kcx r. 
U'hilbrtad, it does not apply here, be- 
cause that was a conviction by the 
commissioners of excise. Very soon 
after the act of 6 Geo. 1. c.21. the 
cas<^ot Rex v. Theed happened, which 
is re(>oi'ted by St ranges and also by 
Lord Raymond {e\ who roust have 

known 



(a) Vide Rexw Ready supra, p. 4S6. 
(6) Scacc.E. 1722. Bunb. 100. 
^c) 21 Geo. 3. c. 65. §47. 



(«/) 21 Gee. 3. c.64. 
(i) Af. 1 1 Geo. 1. I Str. 60S. 2 Ld. 
Raynu 13/5. 
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known the intention of that statute, 
having been Solicitor-General when it 
paised, and a judge when the case 
was decided. To that case may be 
added those of Rex v. The Justices of 
Soutkampton (f), which is reported by 
Barmardistony and the rule for the 
certiorari entered in the rule^book of 
the crown-office, p. 242 , and after- 
wards made absolute; a second case 
tf^x V. Theed(g); Rex (on the 
profecution of Redburn) v. Miller Sf 
Jtenv, Justices of Berkshire (h)\ Hale 
V. Etefyn Sf Nash (i) ; Alexander v. 
The jMstices of Berkshire (k) ; Rex 
T . Tie Justices of Essex (I) ; and Rtx 
ir. the Justices of Suffolk (m) . 

Wallace y in reply,— 
I S5S ] The commissioners and 
justices of peace are put 
esacdy on the same footing, by the 
Aferent statutes on which I rely, 
viihin the limits of their respective 
jansdictions, and, therefore, although 
the case of Her v. Whithread arose on 
a conviction by the commissioners, it 
is a solemn decision in point upon the 
present question. Several of the cases 
now cited for the defendant weie men- 
tioned in that case, particularly Rex 
yf.Thetdf to which the answer was, 
that the objection was not taken. The 
new cases now mentioned all passed 
sub silentio. There is no hardship in 
taking away the certiorari, for there 
is a remedy on the merits, by an ap- 
peal, from a conviction by justices, to 
the quarter-sessions; and, unless in 
matters of law, or form, ,a defendant 
would have no redress, if a certiorari 
were allowed. It is not yet settled, 
whether a conviction before justices, 
«r the commissioners, would be a con* 
elusive defence against an action 
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brought by the party 
convicted. A bill of ex- 
ceptions is now depend- 
ing, which has been set- 
tled by agreement, in 
order to bring that 
question before this 
court (fl). The clause 
in the Cocoa act was left in by mw 
take, and the officers of the crowii^ 
of themselves, brought in the act to 
repeal it. It was agreed to be omit- 
ted that the point might first be de- 
termined. 

The court took time to consider | 
and, on Wednesday, the i2thofPe- 
bruary. Lord Mansfield delivered 
their opinion, to the following eiSect: 

Lord Mansfield, — This case has 
been argued, on the part of the pro- 
secutor, on two grounds, viz, 1. Thai 
by law, a certiorari is not grantable ; 
2. That, if there were a power in the 
court, in their discretion, to grant it, 
they ought not to do it upon the pre- ' 
scut occasion ; because the objection 
is upon the merits, and not to the ju- 
risdiction, i. The Case of Rex v, 
Whitbread has been cited, as in point. 
On the other side, it is said, that it 
does not apply^ because the convic- 
tion there, was by the commissioners* 
But we are all clearly of opinion, that 
there is no distinction in that respect. 
The jurisdictions, by all the acts re-^ 
lative to the excise, are distinct in 
their limits ; that of the coitimission- 
ers is within the bills of mortality; 
that of justices^ in all other places; 
but, in eVery other point of vicw^ 
their po.wers are the same ; and, 
wherever the statutes take away the 
certiorari in the case of convictions 
before the commissioners, they also do 

so 
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(f) M. 3 G. 2. 1 Bamardist, 245. 

(g) 1\ SfM,5 Geo. 2. 2 Bamardist. 
16. 73. 1 Sess, Ca. 2d edit. 417. 

CkJ M. 4- E. 17 Geo. 3. 
{ij M. 18 Geo. 3. 



{k)M.l9Geo,S. 

(0 1779- Q«- the term? 

(m) Qu. the year and term? 

(a) 1 believe it never was argued. 



Ls 



555 



CASES IN MICHAELMAS TERM 



178a 



The KiN<» 
against 
Whii- 

BEKAD. 



to as to convictions be- 
fore justices. However, 
notwithstanding this, 
we think Rex v. Whit' 
bread is not an autho- 
rity to govern this case. 
That was a conviction 
on a statute long prior 
to 6 Oee. I. viz, 12 Car. 2. c. 24. 
Supposing it, therefore, clear, that 
the act of 6 Geo. I. takes awav the 
certiorari in the case of all forfeitures 
and penalties created before that 
time, it docs not necessarily follow [p], 
that it is taken away in cases of for- 
fintures and ^penalties introduced 
since. The counsel for the prose- 
cutor relied on § 3d of 11 Geo. 1. 
c. 30. and contended, that the general 
yrords of that clause re-enact those of 
10 Geo. 1. c. 10. § 42. as much as if 
they had been expressly repeated. 
His is certainly true, as to the form 
and mode of prosecu< ion and convic- 
tion, but it is not a consequence, that 
it is equally true, as to what shall, or 
may, be done after conviction. If this 



is not clear, and we think it is not, 
then the old general rule applies, viz. 
that nothing but e^xpress negative 
words shall take away the jurisdiction 
of this court. This opinion is for- 
tified by the words of 10 Geo. 1. 
c. 10. § 42. and by the second case of 
Rex r. Thecd [f 114], by Rtx (on the 
prosecution of RedburnJ v. Miller^ 
and the other cases which have been 
cited ; for, though the objection does 
not appear to have been taken in those 
cases, that very circumstance shews 
the general sense of Westminster Hali^ 
and we arc, therefore, all of opinion, 
that the certiorari is not taken away 
in the present case. 2. But, the mo* 
tion has been made, not on an object 
tion to the jurisdiction, but on the 
merits; and, in Rex. v. Wkitbread^ 
the court thought, that would have 
been a sufficient reason for not grants 
ing a certiorari, if it had been other- 
wise competent. Wc all adhere to 
that opinion. 

The rule discharged. 



[f 114] That was a conviction on c. 30. § 27- The former case of Hear 
% clause in this very act of 11 Geo. 1. v. Theed^ was on 8 Ann. c. 9* § 10. 



(>] So, where one statute subjected 
an offence to conviction before a jus- 
tice, and took away certiorari ; and a 
subsequent statute gave jurisdiction 
to the sessions to inflict further pu- 
nishmentyor the same offence^ but'did 



not expressly take away certiorari^ tlie 
court held that the proceedings before 
the sessions were removable by cer* 
tiorariy and that the conviction before 
the justice was not. R. v. Terrett^ 
2 T. R. 735. 



The £m;fo/* Michaelmas Term, 21 George III. 
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Pearson against Iles. Tuesday, 

Sdd January. 

ACTION of debt on the statute of 5 El c. 9- § 12. the The /«r/**r n^ 
words of Vfhich are : STTf? ** V* 

** That if any penon or persons^ upcm whom any process ^^12. .giinit » 
Sil of any of the courts of record, within this realm, or vttQ<»« for non. 
Wala, shall be served to testify, or depose, concerning any ^""^^'^ 
Ottse, or matter, depending in any of the same courts, and, the court out of 
kmng tendered unto him, or them, according to his, or their ^*^b8ucd,^Mt 
L countenance, or caUing, such reasonable sums of money, for |>y the jur^r, ov 
[ Us, or their costs and charges, as, having regard to the dis- jjj^/ ** '^ 
tknce of die j^ces, is necessary to be allowed. in that bdialf, 
io not appear, according to the tenor of the said process^ 
having not a lawful and reasonable let^ or impedimenty to 
the contrary, diat then the party making defav/t, to lose and 
faffeitf for every such ofifence, «£]0, and to yield such further 
itcompence to the party grieved, as, by the discretion of the 
Jwige of the court out of which the said process shall be 
iwaraed; according Id the loss and hindrance that the party 

L 3 which 
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1781. which procured the said process shall sustain, by reason of 

c— v-^ the non-appearance of the said witness, or witnesses ; the said 

Peahsoh ^several sums to be recovered by the party so grieved, 

against against the offender, or offenders, by action of debt, bill| plaint, 

Iles. 4rc." 

I ^^7 J The plaintiff had subpanaed the defendant to attend, as 

a \vitness, on the trial of an ejectment, in which he was lessor, 
and had paid him a guinea for his attendance, but when the 
cause was called on, the defendant was absent, and the 
plaintiff was non-suited ; upon which he brought the present 
action. 

The first count in the declaration stated the proceedings ii| 
the ejectment, the subpana, and that the trial came on, but 
that the defendant, not regarding the statute in such case made 
and provided, nor fearing the penalty therein contained, al^ 
though then and there solemnly called for, did not appear to 
give his testimony, although he had no Uwful, or rea^onable^ 
Jet or impediment to the contrary, but refused and neglected 
so to do, in contempt of the statute, and that, by reason of 
his neglect in that respect, and, because the evidence he would 
have given, for the said Richard Fenn, (the plaintiff in the 
ejectment,) would haye been material, and was necessary for 
the said Richard to prove and maintain his said recited decla- 
ration and the matter therein contained, the said Richard, 
for want of the testimony of the defendant, could not safely 
receive, and abide, the verdict of the jury, but, they havii^ 
departed from the bar, and conferred, and agreed, among 
themselves, and then returned to the bar, the said Richard, 
being solemnly called, did not come, nor did further prose^ 
cute his said writ ; that judgment of nonsuit was afterwards 
entered up against the said Richard, nnd £45 awarded against 
him, for costs and charges; that the ejectment was com- 
menced and prosecuted, at the expence, and for the benefit 
of the present plaintiff; and tliat he had paid the «£45 to die 
defendant in the ejectment, to avoid the execution on- the 
judgment; that he had, besides^ laid out, and expended in and 
about the prosecution of the said recited suit, a large sum, ta 
wit, £35 f and had also si|stained damage, over and above 
those several sums, by reason of the defendant's not appearing^ 
to the value of £ 100, and that, by reason of the said pre- 
mises, and by force of the statute, an action had accrued to 
the plaintiff, being the party (grieved in this behalf, to 
demand and have of the defendant, the sum of «£l90, to wit, 
the sum of £10,. and his said damages. 

There was another count, statmg the proceedings *in the 

ejectment more briefly, but to the same effect with the 6x9X% 

[ S^5^ ] except that it alleged, that, besides paying the guinea to the 

defendant on servmg the subpana, the plamtiff had also pror 

mised to my bim such further reasonable sum of nioq^j. m 
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Ih9 reMonaMe cost) and charges should amount to, oyer and 1701 
above die said giunea[l]. 1 / o 1 i 

The verdict was, " Tliat, as to the said sum of ^10 in the 'o^^^^^^^ 
last count of the said declaration mentioned, and as to the a^aln^^ 
sum of ^ 10, parcel of the £ 180, the damages in die said last jj^,^ 
count mentioned, the defendant owes the same several sums 
of jf 10 and <£10 in mamier and form, S^c" and an acquittal 
as to the rest. 

In Easter Termy £0 Geo. 3. a rule was obtained to .shew 
cause, ** why the plaintiff should not have judgment for £90, 
{viz. his own costs, and the defendant's in the ejectment,) 
boidea the penalty of £10, and ako for the costs of this 
«cdoo[£]]' ^ ^ taxed by the Master, for ^further recom^ 
fOUDt to bim, as the party grieved, in pursuance of the statute 

TUi rule stood over among the peremptones, to Trinity 

Tow^ 20 Geo. d. when the case was argued, on fVed^ 

MdEffjf, the 3 1st of May, by Davy, Serjeant, and Morris, 

aoinst the rule, and by Dunning, and Chambre, for the 

Against the lule, it was said, that, in all the old records 
precedents, the declaration is oiUy for the penalty. 
Has was the first attempt to include the^ur^Aer recompence 
far damages, in the debt laid in the declaration. If the court 
Aould think themselves authorised to go upon thb motion, 
into the consideration of the damages, they would also in- 
^puie into the merits of the verdict, and not hold the defend- 
ant concluded, even as to the penalty, by the verdict. Should 
die court enter into that consideration, and permit (affidavits, 
dien ready to be filed, it would appear, that there was a 
kMrfiil aiKi reasonable cause for the defendant's absence, and 
Ihat the plaintiff had not suffered thereby ; for Uiat, having 
fcfOQght another ejectment, he was again nonsuited, for want 
of tide.*^HBATM, Serjeant, who tried the cause, had nded, 
diat tlie question, whetner there was a lawfnl and reason- 
Me impediment was matter of law, to be decided by the 
court, and BOt by the jury.) — It is, it was said, very difficult [ 559 ] 
to put a clear construction upon the statute ; some material 
words, as ^' shall be assessed,'' ** adjudged^' i^c. seeming 
Id be omitted in the common printed .copy^ which chffers 

from 

[1] According to the declaration in was spccificaHy alleged. 
Goodwin v. IVest, cited infra^ p. 559* [^J 1^ ^'^ decided in the case of 

Note (bj. — But the declaration, in Maddison v. Shores cited infra, p. 

that case, was held to be ill, because 559. Note (c), that the plaintiff is en* 

die statute gives the action to the titled to costs in this action, 
(tarty grieved, and up loss or damage 
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1781. ''^'^'® ^® original edition, but corresponds ^tvUh the record »t 

^^,^^ the JRoZ/j. — (Morris said, he had compared them.) — Tktj 
Pearsok ^''^^ Havithbury v. Harvey (a)j Goodxvin v. fr«t (ij, 

against Maddison v. Shore (c)y and Astorf^ Entfies 90[S]. 

' )|>£9. Ou the other side, it was insisted, that, though the statute 

is inaccurately penned, the meaning is plain. That the true 
construction is, that the damages should be ascertained by 
the court. The word " recoveredy' applies, it was said, to 
the judgment, not to the yerdict, and, therefore, thefe coul4 
be no judgment, even for the £\0 damages, until there 
should be an assessment by die court. The quantum of the 
damages coidd not be any matter of dispute, the two sums 
of £^ and £S5 be^ig the amount of tiiie bills of the tWQ 
attomies^ in the original cause, both of which were paid by 
the plaintiff; and, as to the propriety of the verdipt for the 
penalty, that; could not be gone iutp upon affifiavits, it 
}mag die province of the jury alone, to say, whether the 
pircumstanors were such as entitled the plaint^ to iiiain|aii| 
the action. 

BuLLER, Justice^ observed, that, by the statute, the dar 
magei, as well as the penalty, were made a debt, to be re- 
covert by an action of debt, and accordingly were todtclartd 
for, ai)d therefore asked, how the plaintiff had taken a ver* 
diet for any thing in the name of damages. He also took 
potice that the debt declaredi upon was £190. 

To this last observation it was answered, on the part of the 
plaintiff, that this was not an action of debt of that sort in 
which it is necesstry to recover the precise sum hod ; and, as 
to die £ JO given by the jury, in the name of damages^ that^ 
It was said, might be remitted, and judgment only entered 
for the penalty, and such damages as the court should aow 
assess. 

BuLLEE, Justice J then hinted, but said hedidnotmeaa 
to give an opinion, diat the proper method of proceeding- 

[ 560 ] mijpit be, for the court to be applied to, in the first instance^ 
to assess the damages, by ascertaining the costs in the original 
cause, and then to bring debt for that sum and the penalty 
added together. 

To thb Dunning answered, that diere might be damages^ 
exclusive of the costs on both sides, and, besides, the court 
Qould not, with propriety, make an assessment by anticipation^ 
when it might turn out, on the trial, that the plaintiff had no 
cause of action. 

Lord 

(a) B, R.E.SI El. Cro. El, 130. 355. S. C Comi. 449. called Siore 

(b) B, R. M. 14 Car. 1. Cro. Car. v. Maddison, and 1 SalL 206. called 
522. 540. 5. C. Sir fF. Jones, 430. Shore v. Maddisten. 

March 18. . . [3] In that precedent the clause 

" re J B. H. T. 9 Will 3. 5 Mod. the sUtutc is rccifed. 
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Lord Mansfield said, that, as there was no instance of 1781* 
a WBihr prooeedingy since Ibe statute, it would be proper >«^v^/ 
ferthe^ourt to take time to consider of their determination. Pea&sov 
His-LonUiip expressed some doubt^ whedier the pajment, or against 
tmicTj to t^ witness^ for costs dnd charges, was properly Iles* 
kid. 

. Dmamtfg said, tfiat by the acceptance of the guinea, and 
the pfomise to pay such farther reasonable sum, ^c. (as laid 
in dHS second count,) it had become unnecessary to mkke any 
fivtiwr lender [4], 

Tlie casfB stood over, and the defendant had kave to file 
^fiimkSj tei^ding to diminvdi the quantum of the damages, 
but mot such as might impeach tha verdict ; because that 
eoold oply have been donie on a motion for a new trial. 

This Atyy jpord Mansfield, after stating the case, deli* 
nui tbe o^iHon of thp court to the following effect : « 

Laid Mansfie|.d, — It is admitted, that die plaintiff was 

£80 o^t of pocket, by reason of the nonsuit ; but the ques* 

tios isy When, how, and by whom, the damages are to be 

whether before or after die trial; by die judge at 

the jury, or the court i In this case the jury took 

■pen themselves to do it; and have given under the sum ex* 

peoded. Precedents were cited of actions of debt for the pe« 

vaky, but there are none for the damages. We, therefore^ 

took time tp consider. — 1. At the trial, it was proved, that 

die vritness did not purposely and maliciously absent himself 

Otttlie trial of the ejectment ; that he did attend, and meant 

to giv^ evidence, but, having consulted the plaintiff's attorney, 

about the time when the cause was likely to come on, he told 

him he would have time to go to see the camp ; that, when 

the cause was tried, it was never mentioned to the judge, that 

a witness of thi^ plaintiff's was absent, nor alleged, that there 

was any material evidence which the plaintiff had not been 

ible to produce ; no new trial was moved for, and there has [ 56l 1 

been another nonsuit 4n a new action. There is, therefore, 

Ae strongest reason to think, that the defendant could not 

have given any material evidence, and I should have thought 

the conversation with the plaintiff's attorney, and the sort of 

leave given by him, a reasonable let, within the meaning of 

Ae statute. However, that was proper for the jury, to de- 

ode, and therie has been no motion for a new trial. — 2. With 

regard to the construction of the statute ; the courts of fVest" 

fninster Hall most clearly now, (and they also did so before 

this statute,) [f] proceed against witnesses who wilfully absent 

themselves 

[4] This seems to have been determined in Goodwin v. West^ supra^ p. 
559. Not€{b). 



[p] This was quoted as an authority Longy J) Ej&t, 473 ; where it was de- 
hy Lord ElUnborovgh, in Amey v. cided, thai a subpoma duces tecum it 

compulsory 
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1 7 8 1 • th^mselvesy as for a contempt ; and remit the punishment^ if 
\„^,^y^,^ they redeem their offence by making satisfaction to the party. 
Pearson '^^ legislature, by this statute, meant to give a furdier re^ 
against compence of ^10 in addition to what the court might assess 
IsLBs, V ^ satisfaction in damages. But it is not the jury, nor the 
judge who tries the cause, but the court out of which die 
process issues, by whom the assessment is to be made [5]. 
Upon such an adjudication, or assessment, there is no doubt 
but debt might be brought. But it never has been done 
Why ? Because there is a preferable remedy, by attachment. 
The jury, here, have done what the court ought to do. An 
action will lie for damages, against a material vritness who 
absents himself without any excuse. But that must be an ac- 
tion on the case. In an action of debtf also, the jury may 
give damages for die detention of the debt. But the damages 
here given, are for the injury stated in the declaration. Per- 
haps, the real justice of the case would be to give leave, now^ 
to move for a new trial, upon which, if granted, the defendant 
would have an opportunity of laying the cause of bis ahasnce 
before another jury. But that would be expensive, and we 
are, therefore, inclined to let the plaintiff take judgment for 
the penalty, and one shilFrng damages for the detention of the 
debt| if he will release the £10 for damages, there being the 
strongest suspicion diat no mjury was done. If these terms 
are not acceded to, we will give leave to move for ^ new trial. 
The counsel for the plaintiff agreed to the terms proposed 
by his JjotdAip, and undertook further, by the desire of the 
court, not td bring an action on the case for damaces. 

[5] In the statute of 3 Hm, 7*c. 10. doubt, made use of, instead of ** the 

— igiving costs and damages to an ori- '' Court ;" for the words are, *' By the 

ginal plaintiff, in whose favour judg« ''discretion of the Justice afore 

ment nas been affirmed, upon a writ of '' whom the said writ of error is 

err6r,-«-"JiM^ice"in the singular num- "sued;" and there is no court of 

her, is, without the possibility of a fnror consisting of only one judge. 
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compulsory for the production of such to be required to disclose : and that 
document as the judg?, at the trial, an action on the case lies against th^ 
fhall think the witness ought properly witx)ess for refusing to produce tbem. 
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The King against the Inhabitants of Sand- stturday. 
wiCH, otherwise Swannaoe. 2^*11 Jm. 

/CERTAIN occupiers of lands, in the parish of Sandwich^ Whether hmmt 
^ or Swannage, in the Isle of Purbeck^ in Dorsetshire y \Z^x^m^ 
had appealed to the Quarter Sessions for that county, against fermt proportia« 
t poor-rate ; setting forth, in their notice of appeal, among aT^d'^'SSIi 
other objections, ** That the rate was unequal, and partial, drcunutancet, 
kcniae tenements and fioirms, consisting of houses, lands, or ,tm !wt^^ta 
pmnids, were, in such rate, or assessment, charged and as- order for m&ai 
at one peitny in the pound, and cottages, or dwelling- themequaUyr 
\, at only three farthings in the pound, whereas such cot- 
\y or dwelling-houses, ought to have been rated and as- 
d, on a par with tenements and lands, at one penny in 
die pound.'' XJpon hearing this appeal^ the justices quashed 
the whole rate, and ordered a new equal assessment to be 
Blade, stating the following case for the opinion of this court : 

Tluit it was proved, on hearing the appeal, diat the rate 
was an assessment of one penny in the pound on the occu- 
piers of lands, and three farthings in die pound on the occu- 
piers of cottages and dwelling-houses, according to their then 
annual rents; that, from the year 1735 to the year 1776, a 
constant distinction had been observed, in rating houses and 
kods, the former having always been rated in less proportion 
to their rents, at the respective times of such rating, than the 
latter; that the land in general, in the parish of Swannage, is 
burtbened with no particular charges that are not incident to 
land in general ; but that both lands and houses are subject to 
the usual repairs, and taxes, generally incident to each respec- 
tively. 

1 he proceedings having been removed by certiorari, the 
case was now argued, by Kooke, against the order of Sessions^ 
and Thinning, in support of it. 

The court having desired Rooke to begin, he stated, that, 
on a late occasion, in a case from this parish, the court had 
hinted, that a distinction ought to be made between lands and 
houses, in consequence of which, as well as in compliance 
with the usa^e from 1735 to 1776, this rate had been made. 
It is, he said, the general practice throughout the kingdom, [ 563 ] 
to rate houses lower than lands, because tliey require con- 
tinual repair. He also objected, that the notice was too ge- 
neral, for that it ought to have specified, nominatim, Uie 
particular houses and cottager, that were ti/i^/er-rated, and the 
lands that were over-rated. And he contended, that, at all 
^vents^ it was not necessary to have quashed the whole rate ; 

ihsLt 
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17S I • Aat the asseMinent on the lands ought to have remained, and 

i_-^- ji the rate to have been amended, by increasing the sum assessed 

The Kino ^° ^^ houses. On this last head, he cited Rex t. fVitney(d), 

agairiAt and Rex v. Ringzoood (b), 
8wAVVA0i« Dunning^ on the other side, insisted, that the court never 

had, and never will, lay down a general rule Aat houses should 
be rated lower than land. The proportion between them must 
depend on local circumstances ; and there were, he said, local 
circumstances in this parish, which made it reasonable that they 
should be equally rated. Ome whidi he suggested veas, that 
nineHentbs of the burthen of the poor arise from the houses. 
The rate, he contended, could not have been amended, for 
die objection affected the whcde. A rate is a distribution of 
a given sum, over a certain number of persons, and, if fhm 
ouota chai|;ed on one or more persons is too high or too low^ 
tne proportion assessed on all the rest ought to t^ altered[<3:>]. 
llora Mansfield, — 1. There can be no g^iend rule as 
to the proportion between lands and housesPf 1 15]. Itmvst 
depend on particular local drcumstanoes. There are no cir- 
cuiAstances stated in this case^ to shew that houses ought U^ 
be rated lower; and, if what is suggested is true, that ia a 
strong circumstance the other way. — 2. The objection un- 
avoidably goes to the whole rate, for it is made, throughout^ 
bjr a rule and proportion which the justices thought wrong ; 
and, therefore, they could do nothing but quash the whole. 

The order of sessions confirmed. 

(a) £. 10 Geo. 3. Bo##. 34. Since Geo. 3. 1 Term Re^. 625. Yet tide 

reported, 5 Bwrr. ^63^. Rex v. Ckeskwut, T. 28 Geo. 3. 2 IVrai 

(A) T. 1 5 Geo. 3. Mentioned in a Rep. 623 [r] . 
^ote in 4 fiwrr. 2295. [t 1 15] Vide Rex v. Brograve^ M. 

[<E>] This ha£ been since expressly 10 Geo. 3. 4 Burr. 2491. 2493. Rex 

deterniined, Rtx v. iladiitm, H. 27 v. LxUiemhamy E. 25 Geo. 3. 



[p] By 41 Geo. 3. c. 23. s, 6. power heard on the appeal. By this statu te» 

is giTcn to the ju^ticts at sessions to the amending or ({uashing of rates 

mmend rates e^n by iiuertmg pors(»ns seems fully left to the discretion of the 

omitted ; and it is provided that no- scs&iobs, according to the circunw 

tice be given in such cases to the (>ar- stances of the case. Sce<. 1. 
tics interested ; who are entitled to be 
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1781. 



The King against the Inhabitants of satuni»y, 

XT 27111 Jaa. 

Heckmondwicke. 



ORDER of removal of Frances the wife of Abraham iftheBMB«or» 
PreOm, a soldier, and Joseph their child, from the tow*. ^^^^ "^^^ 
AipQi Ball^, in the West Riding of Yorkshire, to Heekr knoiirietigeof tiM 
momdancke, in die same Riding ; confirmed by the court of J^JjS^^ ** 
Qmster Scanions, who state die foilowii^ case : '^ That <— - tiauei ia the 
trtsiouj widow, the mother of the said Abraham Preston, ^^1^^^^^ 
AahualMmd of die pauper, occupied a dwelling-house in the pier pays, he 
towHliip of Batlej/y and was rated and paid all assessments, ^^J^I^V^n*^* 
tiDdie time of her death, which happened on the 15th of ^"^ 
ibrtkp 1778; that, upon her death, the said Abraham 
'Pnston became tenant of the said house, from that time until 
iheyev 1730, and, during all that time, paid all the assess- 
mciiU charged on the said house ; and that it was known to 
die pariah-officers of Batley that die said widow Preston wa» 
dnd, and that die said Abraham was tenant and occupier of 
die aaid bouse, and that die assessments being produced, it 
appeared that the name of widow PresSon was continued 



CocktU argued in support of the order of removal, and 
dted Rex v. Sarratt (a)^ Rex v. Bramshaw(b), Rexv, Car- 
shalton (c), and Kinfare v. Kin^swinford (d), which last he 
iniisted on as a case exactly in pomt with the present. 

Fearnley was to have argued on the other side, but was 
stopped by the court. 

Lord Mansfield, — ^There must be such a rating and 
paying as to shew manifestly that the parish had notice. Here 
the rate was continued in the name of a dead person whom 
the parbh-oificers knew to be dead ; the pauper's husband 
was the occupier, and the charge was made upon him, and 
could be on nobody else.^— lliis has been determined very 
lately in a case where die article in the rate was '^ Late 
Ixw6ridfgcY'[l3. 

Both the orders quashed [t 1 16]. 

(a) M. 9. Geo, 2. Burr. Settl. Ca. 329- S. C. mentioned in Burr. Scltt. 
No. 21. S. C. 2 Str, 1023. Ca, No. 29. p. 99. 

(b) M. 10 Geo. 2. Burr. Settl. Ca. [l] Rex v. IValsal, M. 18 Geo. 3. 
Vo, 29. [t 116] Vide Rex v. St. John's, T. 

(c) E. 15 Geo. 3. Burr. Settl. Ca. 19 Geo. 3. supra, p. 225. and Rex. r. 
Vo. 252. Mitchanty E. 23 Geo. 3. supra, p. 226. 

id) E. 4, Geo. 2. Fol. 137. Bott. Note [t 65]. 



[f] By 35 G. 5. c. 101. s. 4. no set* in respect to a tenement of less than 
tlement is to be gained by paying taxes £ 1 yearly value. 
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Saturdty, 
flTth Jta. 



Where tbcre u % 
power Co grant 
iea«es ill /Kwief - 

jtoiit bttt not by 

crjutun inienstf 
a lease per oer6a 
de prtBtenii it net 
ooatrary to the 
power, although 
the estate, at Uie 
time of granting 
tiie lease, was 
held by tenants 
at will, or from 
year to year, if, 
at the time, they 
leoeived direc- 
tlom from the 
grantor of the 
lesse to pay their 
rent to the lessee* 
Under a power 
to lease all ma- 
fiort, mettuaget, 
iofidtf tec, to as 
ikert be reserved 
at much rent at 
it now paid for 
the same, such 
parts of the estate 
enumerated in 
the power as have 
never l)een de- 
mised may be 
let — fill. If a 
lease made under 
aueh a power, 
reserving the old 
rent, but with 
covenants less 
advantageous to 
the reversion 
than formerly, 
would not be a 
fraud on the 
power, and void. 



GooDTiTLE, Lessee of Clarges and Eatl 
Ferrers, against Funucan. 

nnHE material facts of this case were these : 
^ Washington^ the last Earl Ferrers, was tenant for life, 
under a settlement made in 1741, in which there was the fol- 
lowing power : 

** 'Diat it shall be lawful for the tenants for life, respec- 
tively^ from time to tnne, and at all times during their respec- . 
tive natural lives, and when they shall respectively come into, 
and be m. Me actual possession of the aforesaid manors and 
premises, by virtue of the limitations aforesaid, by indentures 
under their hands and seals, to demise all or any of the said 
manors, messuages, lands, tenements, and hereditaments, 
hereinbefore mentioned, or any part thereof, to any person or 
persons whomsoever, in possession, but not by way of revere 
mn or future interest, for the term of twenty-one years abso*' 
lute, or any lesser absolute term ; or for any term or number' 
of years determinable upon one, two, or three lives, so as, 
upon every such lease or leases, respectively, there be reserved 
and made payable, during the continuance of such lease or 
leases, respectively, to be incident to, and go along with, the 
immediate reversion or remainder of the premises so leased, 
so much, or as gfeat yearly rents as, or more than now is, 
and are paid, and yielded, or agreed to be paid and yielded, 
for the same [f 1], or proportionably for any part thereof." 

All the lands comprised in the settlement that lay in the 
parish of Sutton St. Anne^s, (except about thirteen or four- 
teen acres, and two or three cottages,) were part of a large 
common field. In 1774, an act of parliamentCaJ passed^p 
for inclosing this common, and an allotment was made to 
Earl Washington, in lieu of his interest in the common. On. 
the 15th of JHarc^, 1775, before the inclosiue took place, 

h]3 

(a) Priv. Acts, 14 Geo, 3. c. 27. 



[p l] Buttery J. in Fomery v. Part' 
ington, infra, cit. said, that '' the 
*' court, in this case, relied much on 
** the words at the end of the power, 
** * or proportionably for any part 
** ' thereof -J* for those words shewed 



" that it was the intention of the par^ 
tics, that the quantum of the rent, 
and not any particular part of the 
premises included in the settlement, 
was to guide the person in the exc* 

" cution of the power." 
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Uf agent, by his lordship's aathorityy let die new allotted 178]. 
Indsy by agreement in writing, to three persons. Palmer^ \^^y^^ 
Bromley, and Jell^, at the value set upon them by die com- Goodtitl€ 
fflissioners under tne act of parliament, to occupy till the acai.ist 
lOlh of March, 1776. On the 17di of -rfiigw^ 1776, Earl Funucait. 
Woihington, by indenture, recidng the power, demised to [ 566' ] 
tbe defendant Edithn Maria Funucan, for 99 years^ from 
Ladu-day then last past, if she should so long lire, at the 
yetrly rent of £134 (which was recited to be more than was 
ptid for the demised premises at the time of the setdement,) 
§Uthe manort and fishery, with the rights, i^c. and the mes* 
m^y lands, Isc m Sutton St. Anne's, then in tbe occu- 
frtioD of Palmer, Bramley, and Jelley, as under-tenants of 
Ihe sMd Editha, or in whose possession soever the same then 
vcre, er had been. The defendant covenanted to pay half 
tlie faod-tax, (amounting to about £7 10s.) and the Earl co- 
for himself, his heirs, executors, administratorSf 
agsigns, to free the defendant from tithes, and from levies 
sd pmyments for the church. The rights to shoot and tish 
ynte reserved to the lessor and those in remainder. By the 
CKlosure act, the lands were discharged from tithes, and au 
attbtment iu lieu thereof made to. the rector. The manors, 
or manertal rights, had never been let before, llie fishery 
had been let bdFore, but was not at the time of die settlement. 
Sioce diat time, it had been again let at I5s. The £134 
payable by the defendant was about £30 more than the de- 
mised premises had ever produced before. '^That part not 
comprehended in the agreement above-mentioned with Pal' 
flier, Bramley, and Jelley, was, at the time of die lease, in 
the occupaUon of tenants at will. At the time of making th^ 
lease, the Earl directed the occupiers to pay their rent to the 
defendant, and they accordingly did pay her all the rent which 
accrued afterwards. 

After the death of Earl Washington, an ejectment was 
brought against Mrs. Funucan, to recover the demised pre- 
mises, and a verdict found for the plaintiff. But a new trial 
having been granted, the cause came on, before Eyre, 
Baron, at the last Lent assizes for the county of Nottingham, 
who left it to the jury, whether the attoniment of the occu- 
piers to the defendant, in consequence of the directions given 
them at the time of making the indenture, did not amount to 
a surrender by them, and whether they werp not to be con- 
sidered as having become, thereby, parUes to the lease, and 
as having put the defendant in possession; and the jury 
were of opinion with the defendant, and found a general ver- 
dict for her. 

In Easter Term, 20 Geo. 3. a rule for a new trial was 
^[ain granted, and, in that term, tbe case was argued, by 

severat 
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178 !• 9&nnl covaiel of a fide. It trts iben intiBtedy drat some ti 

^■y— J the premises for whidi the action was brongkt were s ittuitod 
GooDTiTLB in tlie perish of Sutton St. MuhaetB^ and this appearing to 

against be the case, the plaintiff bad judgment as to them, the title 
FuNvcAv. of the defendant ody extendbg to Sutton St, Amte's. But 
as to the rest, the court directed that the case should stand 
over, to be argued again, by one counsel of a side, and that 
qffidamts riiould be produced, to clear up some h^ts, not fully 
stated in the fudge's report. 

In last Mtchaelmoi Term^ on Friday, the 17th of Nm)em^ 
ber, Hill, Serjeant, argued for the plairoff, and the Attorney^ 
Genera/, for die defendant. 

For the plaintiff, three pcnnts were made. 1. That the 
lease to Mrs. Funuean waa a lease in reversion, and, dicre*^ 
fore, contrary to the power, and void. S. Tliat the manora 
and fishery were not demiseable under the power. 3. That 
the covenants in the lease were not so beneficial to the renmiiH 
der*nian, as diose in the ancient leases. — 1. It was contended^ 
that Earl IVaskington, at the time of the demise to liie da* 
fendant, could not grant an immediate lease in possessioiiy 
because part of the premises were then let, under an expma 
agreemeut, for a term, of which several mondis were still to 
run, and though the rest was .stated to have been in the hands 
of tenants at will, yet, as die law now stands, they must bo 
considered as tenants from year to year, and entided to six 
months notice. Lord Ferrers could not have brought an 
eiectment against any of them, at the time of the demise, and 
merefore hsid no immediate possessory riglit ; such right, and 
the right to recover in ejectment, being convertible. The 
clause in powers, confining tenants for life to grant leaaea 
only in possession and not in reversion, was borrowed from 
the statutes relative to ecclesiastical leases. In jFftMii^ v. 
Singleton (a), a lease for forty years, by the Dean and 
Chapter of St. Paufs, of. a house in London, though made 
to commence immediatel^f, was held to be void, under 14 JEh * 
e. 1 1. § 19. because, at the time of making it, the house was 
already in lease, to a stranger, for 10 years, the words of the 
statute being ^^ that no lease shall be permitted to bo made, 
by force of this act, in reversion,'^ ^c. the authority of that 
case, though questioned in 1 Mod, 205, on anodier point, is 

f 56H ] allowed in 10 Co. 59. a, and confirmed by the Dean and 
Chapter of Westminsters Case, in Carter {h). In like mm* 
ner, m a case upon a power, viz. The Duke of Buckingham 
V. Lord Antrim (c), the words of the power being, " to 
make leases for CI years in possession," leases, though made 
to commence in proisenti, yet, being of lands then under 



(a) C, B. E. 39 El, Cro, EL 564,, (f) In Cane. H.14, i^ 15 Car. t. 

(bj C. B. M. l6 Car. 2. Carter 9. 1 Sid, 101. 1 Godb, 527- 
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were held to be void, by the Lord Chancellor, assisted 

hj the Chief Justice of the Common Pleas, and the Chief 

Barpm, It makes no difference, as to this question, that the 

whriiriiig leases were not by deed, since a parole lease for 

three years, or less, is equally effectual with a lease by in« 

denture ; and the court cannot draw the line, and say, that a 

lease granted under a power, like the present, shsili be good, 

althoii^ there b a subsisting term for seven months, at the 

time of granting, but shall be void, if there is a subsisting 

torn for seven years. The legislature only, or the parties, 

ca draw such a line. In the Dean and Chapter of fVesU 

mmsiet^B case, it is the doctrine of Sir Orlunao Bridgman, 

Aefiither of conveyancers, and who, probably, invented these 

icfj powers^ that ^' all leases, where there is a particular 

^ cSMi out^ are leases in reversion (b)J^ Tt^e interposition 

of Ae legislature, in 4 Geo. 2. c. £8. § 6. to enable landlords 

Id ibkw leases, for lives, on the surrender of the former 

although the under tenants should not likewise sur* 

corroborates this doctrine. — 2. With regard to the 

and fishery, the power cannot be extended to them ; 

the manors had never been let ; the fishery was not, at the 

time of the settlement ; and the power requires the rent then 

paid, or mores to be reserved. Things, for which no rent 

ynMihen paid, could not be meant to be comprehended, lliis 

lill avoid the whole lease : for one entire rent is reserved, 

aad it cannot be apportioned. Thus, in Mountjoyy case (c), 

there being a settlement, under an act of parliament, by 

ishicfa it was declared, diat the tenants for life should not 

ifien, bargain, give or sell, any of the said castles, manors, 

Ipr.nor any part thereof, but only for, S^c. " yielding the true 

** and ancient rent of the said lands and tenements, so by 

"Aem letten as aforesaid, ^c." and the moiety of a manor 

comprised, Tcith other things, in the settlement, having been 

fanised at an entire rent, and a special verdict having found 

dmt the manerial rights had never before been demised, the 

toon determined, that the lease was totally void, holding that 

codling could be demised under the restraining clause in the 

Kt, u^ess what had been let, and had yielded rent, before ; 

nd thoi^h some part of what was then demised had been let 

licfore, yet the rent could not be severed and apportioned. 

y> the same effect are the cases of Tristram v. Lady Bait- 

^'^^m(d)^ and Bagot v. Oughton{e). In that last case 

tliere 



(^J Carter 14. Vaugk. 28. S. C. Sir Th. Jones, 27.. 
(c) M. 26 Sf 27 El Moors 197. CeJ B. R, M. 12 Geo. I. Forte 

*• ^- 5 Co. 3. . 382. 8 Mod. 249. 

r<0 C. B. H. 19 4- 20 Car. 2. 
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1781 ^^^^ ^^s ^ certificate of the Judges of the Kin^s Bench, t^ 

, * whom it had been referred by the Chancellory as appears by 

GooDTiTLE ^'^ Register's books ; but the certificate has befen lost, and no 

against d^*^ cati be founds although it is said, in 8 Mod, (f) that 
FvNUCAN. ^^^ ^^ ^^9 ^^^ ^^^ i^ ^*s affirmed, on an appeal to the 
House of Lords [1]. There is another case of die same name^ 
and between the same parties, in I P. WilLig), but it is 
upon another point. — d. In the former leases, the tenants co- 
venanted to pay all duties and taxes except the land-tax^ 
church dues, particularly, are, by law, chargeable on the oc- 
cupier; but, by the present lease, the landlord covenanted 
to free the defendant from tithes, and all levies and payment* 
to the church ; these new covenants, therefore, are less bent* 
ficial to the remainder-man — (The only proof given, that Ihi 
covenants in the former leases were as jt»t stated, was an efh 
davit of a former tenant, which was now put in, and read^ 
If the rent and covenants^, reserved and made, in favour^ of 
the reversion, are not as beneficial as the power requkes, 
that will be sufficient to vacate the lease : Orby v. Moj^ 
son(e)f Lord Cardigan v. Montague, cited in Atkins v. 
Horde (f). 

The Attorney-General, on the other side, argued, — 1. Thai 
the power being recited in the lease, it was manifestly the 
intention of Earl Washington to comply with the terms of it, 
and, with regard to the supposed subsisting leases, it had 
been very reasonably argued at the trial, that the agreement 
for the new lands was not so properly a lease, as a licence to 
take the crop, and produce, till the time when it was thought 
the inolosure would be compleated ; and it was left to the jury, 
and they found, that the defendant was in possession of all th« 

[ 570 ] premises, sit the time of granting the lease. But, it is impos- 
sible the construction of die power contended for on the other 
side can prevail, for, if it should, nO lease under such a power 
could ever stand, unless every tenant under an agreement for 
a year, or at will, should come in, and make a formal sur- 
render, and remove entirely, with all his effects, from the pos* 
session. The cases cited went upon subsisting leases under 
seal. The words of this power are, " not by way of revcr- 
" sion, or future interest; this was not a future interest ; it 
commenced immediately, and the immediate attornment of 
the then tenants, was the same thing, in substance, as if the 
defendant had granted them new leases. — 2. The qualifica- 
tion in the power, with regard to the reservation of the rent 

then 



(f) 381. (g) 348. 

[I] Hill, Serjeant, said, it is very (e) \nCanc. 1705, 1706, 2 Vern. 

common for certificates to be lost, be- 531. 542. 

cause the parties save a small fee by CfJ B. R. £r. 30 Geo, 2. 1 Burr, 

not tiling them. 60. 122. 
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tkem paid, can only apply to such parts of the subject of the 1781. 
power as were then let, but the power itself expressly exteuds v^^/^/ 
to the manors and fishery^ and it must have been known, at Goodtitlx 
the time of the settlement^ that neither the manors nor fishery against 
were at that time let, and that the manors never had been. Funucak. 
Where a general authority is given, by a power, to let manors^ 
knds^ Sfc. and, afterwards, Uiere b a qualification, as in the 
present case, that the usual rent, or the rent for which the 
lands are then let, shall be reserved, such affirmative qualifi- 
cation shall not restrain the generality of the power, but shall 
only apply to that part which had been formerly demised. In 
CwnberfonTs case ("a J, the power was, to grant leases of the 
or any part thereof, for, Sfc. ^^ so that such rent or 
be reserved upon each lease, as was reserved or paid 
torn fhe same, (pur ceOf) within two years then next before ;" 
fmt of the land had not been let within the two years before, 
mt it was held, that such part might be let, reserving what 
not the lessor pleased ; ** for, (says the report,) it appears by 
iK generality of the words, Uiat he has power to lease all the 
lands, and diis does not resemble leases made by force of the 
statutes of 32 Hen. 8. or 13 Eliz, for, in those statutes, the 
intent is apparent that no land should be leased except what 
had been let before [f 2]." The same rule is adopted, and 
coolinned in the case of Walker v. tVakeman (6), reported by 

Fentris 



fa) T. 10 Car, 1. 2 Roll. Ahr. 262. 
fh 15. 



(f>) B. R. H. 27 4* 28 Car. 2. 



[p 2] In Pomery ▼. Pariington^ 3 T. 
R. 675, Lord Kenyan is represented to 
have said, that the counsel, in stating 
Cumberford\ case in this argument, 
omitted the most important words, 
namely, that the intention of the par- 
ties was to govern. It seems, however, 
on comparing this quotation with the 
text in RolUy that it is an accurate 
«nd literal translation of the whole of 
the passage on this subject. In that 
case the law of Cumherford's case ap- 
pears to have been directly over-i*uled ; 
and the whole of the doctrine of Lord 
Manxjidd in the principal case, with 
respect to the intent of the parties, (as 
collected from the nature of the pro* 



perty, as well as from the expressions 
of the powa^is referred to with equal 
approbation. In Doe y. Calvert, 
howler, (infra^ cit.) considerable 
slight is cast upon the authority of 
Pomery v. Partington by Lawrence, J. 
who was counsel in it. But the deci- 
sion there, however at variance with 
Cumherford's case, is perfectly con- 
sistent with the principal case ; which 
may stand on the express particular 
words, " manor and fishery," inserted 
in the power, in contra-distinction to 
general words, which would only 
comprehend^ but do not necessarily 
point at the matter in question. 
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1781* Ventris{c) and Levinz(d)f and is cited as clear law, on the 
^_-^J-J authority of those cases, by Lord Holt, in the case oJF *Win^ 
GooDTiTLE ier \. Lov€day{ey In the case of Lord Mountjoy, ^xhich 
against has been cited from Moore, and is also reported by Lord 
FuKucAK. Coke, tiiere was no general authority first given, and, in 
•[ 571 ] Triitram v. hady Baltiriglass, in Faughan, the power of let- 
ting is expressly confined '^ to such of the premises as at any 
time tlieretofore had been usually letten or demised (/}." 
Iliat case was decided a very few years previous to that of 
Walker v. Wakeman, and, if it had established any thing like 
the doctrine contended for on the other side, would, most un« 
doubtedly, have been cited on that occasion. With regard to 
the case in Fortescne, it never went farther than a reference 
to a court of law ; but, according to Fortescues account of 
it, the authority of Cumberford's case, and of Walker f. 
Wakeman, was not denied, but the Judges distinguished it 
from them, and tliought it resembled the case in Faughan, 
But, it b objected, that as the rent is entire, and cannot be 
apportioned, it is not clear tliat the ancient rent is reserved 
for that part of the premises which had been formerly let. In 
answer to this, it is sufficient to observe, that the advance ou 
the whole is £oO, and that the fishery is only worth 1 5s. per 
annum, and tlie manor does not appear to be of any pecuniarj 
value. — 3. As to the third point, the power contains nothing 
about usual covenants. But, besides, it will be found that 
the alteration in the covenants is beneficial to the remainder^ 
man. The church-dues cannot be equal to half the land-tax, 
which the tenant is now to pay. If they were, proof of their 
amount would no doubt have been given at the trial. As to 
tithes, none are payable ; and, at all events, surely the addi- 
tional £30 is much more than equivalent to the new burthens 
supposed to be imposed on the remaindeif-man. But, suppose 
the covenant to pay the church-dues, and tithes, not counter- 
balanced by tlie new stipulations in favour of the landlord, that 
covenant will not bind those in remainder. It b a covenant by 
Earl Washington, for himself, hb heirs, executors, admini- 
strators, and assigns. 

Hill, Serjeant, in reply, insisted, that no satisfoctorj 
answer had been given on the^rs^ point, a parole lease being 
equally a particular estate with one under seal. As to the 
second, he admitted that there are contradictory authorities^ 
but observed, tliat the last, in point of time, (viz. the case in 
Fortescue,) was in his favour ; and it was only an over scru- 
pulous delicacy that induced the Judges, in that case, not 
expressly to deny the law of Walker v. Wakenian. On the 

third 

(c) 1 Vent. 294. 147. 151. 5. C. Carth. 427. 

(d) 2 Lev. 150. (f) Faugh. 23, 
(ej B.R.M.9 Will S. 12 Mod. 
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third pointy he said^ he thought the remainder-man, or the 1 781* 
heir, or executor, of the lessor, might be sued on the cove- i^^-^-i^ 
mmt for tithes and church payments, at the option of the (rooDTiTLE 
lessee; but, Buller, Justice, said, he thought otherwise; ' a^^ainst 
that the lessee had all she had bargained for, by her remedy Fukucak, 
against the representatives of the lessor, and had agreed, by 
the terms of the covenant, that it should not run with the 
land. AsHHURST, Jt/.s/?ce, seemed to doubt, as to this, and 
mentioned the case of Sir John Astleys leases, where tbt 
oooit had decided that the remainder-man should have the be- 
nefit of covenants for rent, though^ by the words, the lessee 
covenaoted only with the lessor, his heirs and assigns. 

The court took time to consider. Lord Mansfield say- 
ing that he was not prepared to give his opinion, having lost 
m ftpers, and the notes he had takeu on tlie former argu- 

Has day, hb Lordship, after stating the case, delivered the 
flpmion of the court, to the following eifect : 

Lord Mansfield, — ^There are three objections made to 
&e Talidity of this lease. 1 . That it was a lease in reversion : 
2, That the manors and fishery are not within the power, be- 
OKise they paid no rent at the time of the settlement : 3. That 
the covenants are not so beneficial to the landlord as those in 
&e ancient leases. — 1. On the first head, it was contended, as 
to the old enclosed lands, that there is no such thing now as a 
tenant at will ; that Earl Ferrers could not have brought an 
ejectment for those lands, without giving six months notice ; 
and that whoever cannot maintain an action of ejectment, is 
not in possession; and, as to the new allotted lands, that thete 
were several months of- the term under the agreement still to 
nin. But three answers were ^ven to this objection, every 
one of which, if valid, b decisive. Thejirst is, that the te- 
nants agreed t5 this lease, and surrendered their possession, 
before the execution of it, in order to make it valid. ^JThb 
was expressly left, by Mr. Baron Eyre, to the jury, who 
found, that the defendant was in possession at the time of the 
execution. The second answer is, that, if the jury had not 
found the defendant to have been in possession, still this 
would be good as a concurrent lease [f 31. For thb Read v. 

Nash 

[l] Probably when his house was burnt by the rioters. 



[p 3] Jcc, per Curiam. Roc v. Pri- In which case it was hold, that under 
rfeatfx,10Ea5/. 1 85. Otherwise, if it were a power authorising leases, either for 
a freehold lease (under such a power) twenty-one years, or for three lives, a 
which cannot take effect in futuro, lease for niocty-nioc years, deter < 

M 3 ' minab{/s 
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1781. ^<^*^ (^) ^'^ ci*^ [^]> where, under a proviso to grant leases 
y^^^ only for 2 1 year^, a lease liad been granted in 4 Ph. ^ iHirir. 
GooDTiTLE ^"^^ ^^ years, and afterwards, 18 El/iz. a year befoYe the ex- 
a<yainst piration of that lease, anodier was granted, of the same pre^ 
FuNucAK. liaises, for 21 years, to begin presently, and it was held, that 
the second lease was good. Tlie reason given is a strong ooe^ 
viz, that the inheritance was not charged, in the whole, widi 
more than 2 1 yeanr(6). No authority was cited against this 
case, nor any answer given to the reasoning in it. Ihe words 
of 13 Eliz. c. 10. as strongly require ecclesiastical leases to be 
in possession, aad not in reversion, as those in thb, or any of 
the common powers to tenants for life ; yet, in the case of 
Fox V. CoUyer (c), all the Judges held, that an immediate 
lease for 21 years, of premises on which there was a subsists 
ing lease for four yeai's, was good. The 18 of EUz. c. 11. 
restrained the right to make such concurrent leases, to cases 
where the old lease had not more than three years to run. The 
third answer is, that, io tesoect of the power, all the subsist* 
ing leases were leases at will [1] ; there was no out-standing 
lease, as against die ronainder-man ; he would not have been 
boimd to give the tenants notice to quit^ but might have en- 
tered upon diem immediately ; for, except in the case of 
leases under the power^ (and there were not, in many respects, 
according to it,) the possession would devolve npon him^ the 
instant of the death of the tenant for life. Therefore, we are 
all of opinion against the first objection. 2. As to the second 

point; 



(a) JB. 11. T. 31 El. 1 Leon. 147. 

[2] Probably on the first argument, 
which I did not hear. 

{b) I Leon. 148. 

(c) Cam. Scacc, T. 25 EL 1 Anders. 
65. The reporter says, ** it had long 



" depended in judgment '* and the lease 
must have been granted some time 
between 13 and 18 El. 

[1] This, too, must have been men- 
tioned on the first argument. 



minablc upon three lives, was wholly 
void. There is also much learning 
collected in the arguments on the sub- 
ject of concurrent leases ; though on 
that point the court gave no decision, 
the other objection being sufficient. 
In Doe v. Calvert, 2 East. 376. the 
doctrine of Lord Mansfield, that a lease 
to commence in />r«*«if I, granted dur- 
ing the subsistence of a former, is good 
(under a power to grant leases in pos- 
session) as a concurrent lease, was con- 
firmed by the opinion of the court. 
The principal decision there being, 



that a lease, executed on the Spth pf 
March, habendum from the 13th of 
February preceding as to the arable 
land, and from the 5th of April next 
as to the pasture, was void under a 
power to lease in possession ; although 
the several periods of entering upon 
the land were according to the custom 
of the country, and the lessee was in 
possession as tenant from year to year 
under such a holding, and had been so 
under the testatrix who created the 
power. 
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point ; power3 are now a common modification of property in 1781 
luid, and, as such, are to be carried into effect according to ^ _ ^ 
tbe intention of those who create them. There is no ground Goodtitle 
-or reason of equity or policy, between the tenant for life, and a<yainst 
the lemaiader-man, for leaning on either side. It is apparent, Fukucak. 
from the statutes of 32 Hen. 8. c. 28. and 13 Eliz. c. 10. that 
die l^^ature meant to confine the authority to let, to lauds 
which had been formerltf letten, and were capable of pro- 
ducii^ pr<^. This is the true construction, if not from ex- 
press words used, yet by necessary implication. In the case 
of Bagot ^. Uugkton, which has been much relied on, the na-^ 
twe ^the thii^ shewied that the power could not be meant to r 574 ] 
jBXteiid to letting the ancient manor-house at all ; much less to 
Idtaag it without reserving any rent. In 2l family settlement of 
m P^Me, consisting of some ground always occupied toge- 
4«r«]th the seat, and of lands let to tenants upon rents re- 
fenedy the qualification annexed to the power of leasing, that 
it aiicient rent must be reserved, manifestly excludes the 
ffiaosion'house, and lands about it, never let. No mancou)d 
intaid to authorise a tenant for life to deprive the representa- 
tive of the family of the use of the mansion-house. Th^ 
irocds^ in s^ich a case, shew, that the power is meant to ez- 
UsoA only to what has been usually let. By that means the 
heir enjoys all the premises ui the settlement, just as they were 
4)eld gnd enioyed by his ancestor, the tenant for life : he has 
the occupation of what was always occupied, and the rent of 
what was always let. We all, therefore, agree, as to the rec- 
titude of the decision in Bagot v. Ougbton. Tlie nature of 
the thing spoke the intent^ as forcibly as the most direct 
words could have done. It was demonstration. But where 
no intent appears, where nothing arises from the nature of 
the thing, the rule laid down by Lord Holt, in the case of 
Winter v. Lovedai/, as reported in CartheWy applies, viz* 
'* that where a qualification is annexed to a power of leasing, 
which, if observed, goes in destruction of the power, the 
law will dispense with such qualification (a)." So, in Cum- 
befford*% case, the reasoning was, that, the power being to 
hi ally it would go in destruction of the power to restrain the 
tenant for life from letting part because it had not been let 
before ; and it was there observed, that the case did not re- 
semble leases under 32 Hen. 8. and 13 Eliz. Walker v. 
WakemaUy is another case equally strong. Thus stand the 
authorities. Now, to apply them to the present case. The 

power 

(a) Carth. 42p. 

M4 
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178 !• power u express [f 4] to demise the manors and fisheries. 

^ ^^^ riiey are particularly mentioned in the settlement [<t>], and 
CooDTiTLE ^^ power goes to the whole. They pay, under this lease, as 

ftgainut 8^^t a yearly rent, as at the time of die settlemait, for they 

FuM uc Air, paid nodiing then. The words, therefore, are complied with, 

and this objection could only stand upon intent. But we 

think no such intent appears. The manors are nominal, — of 

no value,— «no object of yearly income. The fishery only 

[ ^7S 1 worth 16«. a year. They are convenient to the lessee, living 
on the land, and of no use to the remainder-man. The n^jat 
of shooting and fishing is reserved to him. For my own par^ 
I think the intent was, to give leave to demise all, reserving at 
much rent, in the whole, as had been paid before ; and, ii 
fact, «£S0 more has been reserved. 3. The third objectiO% 
as to the covenants^ was not much relied on, and does not 
require much consideration. The power makes no meutioa 
of covenants, llie ground, therefore, must be, that the pro* 
sent covenants are a fraud on the power, by lessening tbo 
value of the reservation, but, on considering them fiill^, it 
appears, that what is thrown on the landlord is compensated 
by what is paid by the tenant. She b to pay half the land-taz« 
As to the church-dues, the covenant seems to be collateral, 
and not to go with the land, nor to bind the remainder*man ; 
resemblmg a covenant for quiet enjoyment. But, if it did go 
with the land, there is no pretence of fraud on the power. 
The ^30 is bonijide reserved as an encreased rent What is 
stipulated with rq;ard to tithes is of no consequence, since 
none are payable. Upon the whole, we are all of opimoo, 
that there is no ground for a new trial. 

The rule dischaiged. 

[^] That was undoubtedly the words of the settlement, preceding the 
caie» thought'to avoid prolixity, I did power, 
not, io stating the case, set forth the 



[r 4] Sml, that this is a better Bagoiyr. Ougkim^ see Doer.Cmheri^ 
tround than the imiaU argued upon Mprs, of. 
Stt&xe as dJMingnfcihing this case horn 
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Bernardi against Motteux. saturd.y, 

^ 27ih Jin. 

TNSURANCE of freight and goods^ upon the ship die On an action oa 
'* Jane, (or Joanna), at and from Venice to London, " war- * P^^'^y ©f «n- 
^ ranted neutral ship and neutral property y The cause was dllSSa^on by»" 
tried before Lord Mansfield, at Guildkall, at the Sittings foreign court of 
after last Trinity Term, ^hen a verdict was found for the coj^'iusive'c^. 
pUntifl; subject to the opinion of the courts on a case, which ^^^^^ ^^^ the 
MMdas follows: ;t';Xit.« 

That the defendant underwrote the policy; that the ship appear tint the 
ktaken by a French frigate, caUed La Magicknne, as she went u"l^*uSt 
iMiling from Venice on her voyage to London ; that the groand[F \\ 
fiaitifr offered to give evidence, on the trial, that the pro- 
jfStj of the ship and the property of the cargo were neutral, 
Ml diat the papers belonging to the ship^e// overboard by ac" 
fUemi, after she was brought to, by the jPrencA frigate *; but 
die defendant objected to such evidence being received, and 
produced, as the ground of his objection, the sentence of the 
coademnatioQ of the ship in the French Admiralty Court^ 
uliidi was read, and is as follows : 
'* Almeria. 1 Louis Jean Marie De Bourbon, Duke . 
•* The Joanna. J De Penthievre, Admiral of France.-^ 
^ Seen by us, The Proces Verbal made on board the snow 
^ Joanna, taken by the king's frigate Im Magiciefme, com- £ 576 ] 
^ manded by Mr. De Boades, dated the 2d oiDecember last. 
'* Signed, Saint Ozvey steward, Bouret, Dominico Zane. — 
^ Seen by the captain commander. Signed Boades : — Pur- 
^ porting, that, the said 2d of December last, at five o'clock 



*<m 



[f 1] See Baring v. Clagctt, 3B.^ Pm conclusive evidence against a warranty 
JOl, where the adjudication was si m- of neutrality. See the judgment given 
ply, that the ship had been duly and by Lord AlvanUy, in which the princi- 
justly captured ; and a principal pies and authorities are fully detailed* 
ground stated for it, that the papers See also the great case of Lothian v. 
bad been thrown into the sea; yet, ^eTto^rrsoi), 3 B. <!^ P. 499,in thehouse 
from other parts of the sentence, and of lords; where all the judges concur- 
chiefly from the title," Condemnation of red in holding that a foreign sentence 
'* the £;i^/i«A ship M.V." it was collect- adjudging a ship, for whatever cause, 
ed that the ground of the adjudication to be enemies property, was conclu- 
was, the ship being enemy's property, sive against its neutrality: and this 
and not the infringement of some po- case was referred to as a leading au« 
sitive regulations of the foreign coun- thority. 
Iry, and the court hold such sentence 
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^ in the eveDing^ his said majesty's frigate La Magicienne^ 
*' commanded by the said captain De Boades, being ten 
" leagues east of Cap des Moulins, having discovered a snow 
^' steering soutli south- west, the wind south-west, and having 
'* come up with her, and stopt her, under Venetian colours^ 
** after au hour's chace, the said Mr. De Boades ordered the 
'' captain to bring on board his muster-roll, passport, and 
^ bills of loading ; with which order the captain did not rea- 
^^ dily comply, under a pretence that the sea was roudi, and 
^^ that his long boat was leaky ; but, being at last obliged to 
^' comply, upon threats being made of firing on him, and be- 
^' ing come on board, he declared, thaij in getting tip ih$ 
*' ship's side, the box containing his muster-^vU, his paiiWiB 
^ andpas^ri, had fallen from his pocket into the sea^ mi 
*' only shewed hi3 bills of loading, by which they found thi 
*' said snow the JooMna, of 14 men, iuciudiug officers, cqibp» 
^^ manded by Daminico Zuni, of Venice^ sailed from Veme$ 
** the 25 tb of September y with a cargo of 12 bales of aill^ 
'^ dryed raisins, oil, cream of tartar, potash, and other effeoli 
^' mentioned in the bills of loadins by him exhibited, for tiis 
^' account of sundry persons in F^enice, consigned to sundnt 
'^ merchants in London , whither he was bound, Th^se goods 
^ going iuto mi enemas country, and the loss of his popen 
'' which had fallen tnto the sea, raising suspicions, the said 
'* snow had been stopt, and carried by his said majesty's frigate 
'^ La Magidenne, to Almeria, where slie had been put into 
^' the hands of the consul, after the said Saint Owey, lieute^ 
^ nant acting as steward, wd the said Bouret, ensign on board 
^' the said frigate, had put their seal on the said snow, whert 
^* they found no papers, and taken on board the said ship ten 
^' of the aaid snow's crew, which were replaced by six men 
*' hom on board La Magidenne, and three from the Atalante, 
*' with a coasting pilot, who have brought the said snow into 
*' the port of Almeria. The premises considered — We, by 
'^ virtue of the power delegated to us as aforesaid, have de- 
^' clared, and declare, as good prize, the ship the Joanna, 
^* her tackle, and apparel, together with the goods of her 
^ cargo, and do adjudge them to the captors, that, in conae- 
^ quence of this decree, the whole be sold, (if not already 
'' done,) in the usual manner, and the produce divided ac* 
^ cordii^ to the dewe and ordinance of the king, made the 
** eeth of March, 1778. We order, by these presents, the 
*' Vice-Consul of France at Almeria, to look to the execution 
'' of this our ordinance, and thereby authorise and command 
'* the firat tipstaiF or aerjeant to proceed in all forms requisite 
" thereto.— Done at Farts, the ISih of January, 1779. 

" Rigot/' 
The question stated for the opinion of the court was,-* 
Whether the said sentence was not conclusive evidence aninst 
the plaintiff's recovering in this action i If the court £oidd 

think 
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think it not conclusive^ then a verdict to be entered for him. 
If tbey !lhoiild tliink it conclusive^, then a nonsuit to be en- 
tered. 

In the coarse of die arguments on this case, the third article 
of the regulations of the marine of France, bearing date the 
£Mi of Juli/y 1 778, and also tfie proces verbal made at the 
time of tbe capture, though not stated in the casc^ nor given 
in evidence at the trial, were so much referred to, and seemed 
of sodi weight to the court, that it will be necessary to insert 
km in this place. 

Absst, For the Regulation of the Marine^ Sfc. 26th 

Jvfyf 177B. — Art. 3. "All vessels taken, of what nation 

'^poKfet, eidier neutral, or allied, from which it is known that 

'agf papers have been thrown into the sea, suppressed, or 

^ Atacted^ shall be declared good prize, together with their 

* ca|De8, upon Ae mere proof that some papen have been 

^ Ararwn into the sea, without any«iecessity of examining what 

'Aose papers were, by whom tiiey were dirown, and even 

''thourii a sufficient quantity should remain on board to 

^j^ui0y that the ship and its cargo bdonged to friends or 

'allies.'^ 

" Proces Verbal of the Venetian snow the Joanna, 
' Captain Dominico Zone, stopt by the frigate La Magi- 
** denne, the year 1778, the secona of the month of Deeenh- 
" ber. — At iive o'clock in the evening, the king's nigate La 
" Magidettne, commanded by Mr. De Boades, being tea 
^ leagues to the eastward of Cap de MouHns, having disco- 
" veied a snow making her way to the south-west, the wind 
^ at eeat, and having joined him, detained him under Venetian 
" colours, after an hour's chace. The said Mr. De Boades 
^ gave oixlers to the captain to bring the list of his ship's com*- 
** pany, passport, and bills of loading, on board; with which 
^ die captain did not willmgly comply, under pretence that 
''the sea was very rough, and that his boat was staved; but 
" at last he came, upon threats being made to fire on him^ and 
" being arrived on board, he declared^ that, in getting up the 
" frigate's side, the box in which was contained the Int of hii 
'' flfaip^s company, hb patents, and passport, had iallen from 
** his pocket into the sea. He could only shew his bills of 
" loading, by which it appeared, that the said snow named 
^^e Joanna, of 14 men, officers included, commanded by 
" Dominico Zone, of Venice, sailed the ^.th of September, 
^loadenwidi 12 bales of silk, dryed raisins, cream of tartar, 
^ potashes, and other merchandize, (as expressed in the billa 
^ of loading delivered up, and which have been put up in a 
'' packet sealed with the king's arms,) for account of sundry 
** persons of Venice, for die address of sundry merchants of 
'* London, where he was to deliver his cargo. Going into 
'' an enemy's country, and the loss of his papers by fallii^ 

•'into 
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^' into the sea, raising suspicions, Mr. De Boades thought 
'* proper to stop him, in consequence of the third article of 
" tfie regulations of the 26th of July y 1778, concerning the 
'^ navigation of neutral ships, and to carry him to Almeria, 
^' to be left under the care of tiie consul , and to be detained 
'^ until the court of France has decided the affair. — In couse- 
*' quence of his orders, we, the lieutenant of the ship, charged 
*' with the accounts, and the ensign of the ship, named for 
*^ the purpose, have gone on board the snow, where we found 
*' no papers," and caused the door of the cabin, and the 
'^ hatches, to be shut, to which we have set our seal, that no 
'^ goods may be disposed of. We have likewise ordered ten 
'' men of the crew on our board, whom we have replaced hf 
^ six of our own men, and three from the Malantey withibt. 

named Joseph 'Nicholas Thurley, coasting pilot, to condMt. 

her, and secure her navigafibn, with express orders, not to 

make any insult or tt^js^^tneanor in the said snow, under 

pain of corporal piml^dSit. Done on board. Said 
'' Senanur ^ . i 

It was admitted, at the bar, that the sentence had been ap- 
pealed from, and affirmed, but nothing new, or special, ap* 
peared in the proceedings on the appeal. 

The case was twice argued ; first, in Michaelmas Term, on 
Tuesday y the 21st of November y by fVood, for the plaintiff, 
and Baldwin, for the defendant ; and again, on Friday , the 
lii6th of January y by Dunning, for the plaintiff, (who read the 
proces verbal, and stated, that it had not come from the par- 
ties, but had been transmitted from the French court of ad- 
miralty, along with the sentence and other proceedings,) and 
by Lee, for the defendant 

After this second argument, Lord Mansfield directed 
the cause to stand over, till there should be an opportunity to 
apply to the defendant, for his consent, that the above arret, 
mi the proces verbal, should be added to the case. 

Thk day, the defendant's counsel informed the court, that 
their client would not consent that the proces verbal should be 
considered as part of tlie case. 

The arguments on the part of the plaintiff were, in effect, as 
fbOoif 8 :~-The sentence of the French court of admiralty 
can only be condasiie en the point directly decided. If this 
sentence had cspvessly proceeded on the groimd of the pro- 
perty not being ncatral, the plaintiff would be bound by k ; 
but it does net appear from die sentence, that the ship and 
cargo were cond^nned as eaemy^s property. On the contrary^ 
it manifiBBtly went on die pspeis navmg been wilfully thrown 
into the sea* Hiis is a g^ronnd of oondemnatiou by the law of 
nations^ althoogfa the property dionld be neutral ; and by the 
0rr£i of July^ 177B, the french have gone so far as to sub- 
ject the ahip and cargo lobe condenmedt, ii any pari of the 
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pspen haTe been thrown into the sea, suppressed^ or ab- 1781. 

itracted, even although sufficient should remain to prove that ^i— ^-u* 

ihej were neutral. The truth in this case is, that the papers Bern a rpi 

fell overboard by accident, but, supposing them to have been against 

viUiilly dirown into the sea, that was not a breach 'of the war- Mottel'x. 

rutty. Such an act would be fraud, misconduct, or barretry, 

m the master, and is^ therefore, one of the risks expressly 

insured against. The sentence does not state that tht court 

flvpected the property not to be neutral ; the suspicions men- 

tiooed in it are recited from the |>roce5 verbal^ and are those of 

lie aqftain of the frigate who made the capture. Indepen- 

4flDt of any such suspicions, there was a much better ground 

rf condemnation, namely, the arret ^ and it will be impossible 

toamlend^ that a condemnation under that arret shall operate 

lusive evidence against the plaintiff of the property not 

been neutral. One of the causes of suspicion was, 

fkM die goods were going into an enemy's country ; but the 

■erehants in London, to whom they were consigned, may 

hne been merely factors, and it appears from the sentence, [ 580 ] 

that the consignors were Venetians. The ground of the sen- 

tOMre is at least ambiguous on the face of it, which is reason 

snfficienty-why it should not conclude the plaintiff, who was 

ready^ ■ fit the trials with evidence to shew, that the properly 

was neutfal, and that the papers fell into the sea by accident. 

The sentence was founded on the proci^ verbal, ^flierefore, 

tboc^ only part of it is there recited, the whole ought to have 

been read at the trial, as a necessary part of the proceedings, 

and it should now be considered as part of the case. Thus, a 

decree in Chancery, which only recites so much of the pixH 

oeedings as are tliought necessary to be set forth to introduce 

the decretal part, camiot be read in evidence without the bill 

and answer, because ambiguities may be thereby explained^ 

and omissions supplied [1]. If the proces verbal is taken as 

pait of the case, it will shew, clearly^ that the ground of the 

condemnation was the arret. 

For the defendant, it was contended, that, taking the whole 
sentence together, the condemnation appeared, clearly, to 
have been made on suspicions that the property belonged to 
die enemy. The words of the sentence are, " The premises 
'' considered.^^ What premises, but all the circumstances be- 
fore stated as the cause of the suspicions ? If it had proceeded 
on ^e arret, there would have been no occasion to say any 
thing of the suspicions. It would have been sufficient, barely 
to refer to the arret itself, after stating as a fact, that some of 
the papers had been thrown into the sea. It is true, the sen- 
tence 

[l] By tins argument, and indeed tare of a libel on which the suit had^ 
^''oughout, the plaintiff's counsel proceeded, 
^'^ted the prods verbal as in the na- 
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fence does not^ in word^ declare the ship and cargo to have 
been condemned, as enemy'' b property ; but it is not the pr»c- 
tice to do sOy and it amounts to the same effect, if that ap- 
pears, from necessary inference, to have been the ground or 
the condemnation. The usual cause of conderanationi in all 
countries, is, that the property belonged to an enemy, and^ 
therefore, when there has been another ground, it should be 
set forth. Now, in this sentence, the court does not even 
say, that they suspected, or believed, the papers to buve bera 
thrown into the sea. IJF they had said so, such an act is, m 
all cases, evidence of enemy's property, and they ou|^i lobe 
considered as having proceeded upon it as evidence only^md 
to have condemned the ship and goods^ under the gener^liw 
of nations, not under a local ordinance not referred to kl%i 
sentence. 

After the first argument. Lord Mansfield said, — Hie 
first principles are clear, and admitted. All the world are 
parties to a sentence of a court of admiralty. Here, there is 
a monition published at the Exchange, and, in other countries, 
at some place of general resort, and any person interested may 
come in [f 9i], and appeal, at any time, if there has been no 
laches, if there has, the time of appeal is limited. But the 
sentence, as to that wliich is within it, is conclusive against 
all persons, unless reversed by the regular court of appeal [^^]* 
It cannot be controverted, collaterally, in a civil suit. The 
difficulty here is, what the ground was, on which the French 
court of admiralty went; whether the ground of enemy's 
property, or that of the papers having been thrown overboard. 
By the maritime law of all countries, throwing papers over- 
board is considered as a strong presumption of enemy's pro- 
perty, and upon that principle the arret of 1778 is founded. 
But, in ail my experience in England, I have never known a 
condemnation on that circumstance only. It is made use of 
as a strong ground of suspicion. The arret is very rigid. It 
is difficult to liiid out what the ground of this sentence was. I 
incline to think^ the court went upon the ground of enem^e 
property, and considered the want of the papers as a strong 
presumption of tliat fact ; but they did not examine the cap* 
tain upon interrogatories, as to the contents of the papers ; 
and upon the whole, enough does not appear on this, obscure 
sentence, to ascertain precisely upon what it was founded, and 

some 

[^] Vide supra, Walker v. Witter, 6. n. [<» 1]. 



[f2] Lord Eldon, in Lothian v. 
Henderson, 5 B, Sr P. 545, questions 
the accuracy of this statement, though 
h% concurs in the law deduced from 



it, viz. the admissibility of such evi- 
dence as between assured and under- 
writers, as established in this and sub- 
sequent cases. 
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le other method ought to be taken to inquire ^hat the 
gnrasd of it was. As to whatever it meant to decide, we nrast 
take it as conchisive. 

WiLLEs, and AsHHUnsT, JiUtices, concurred with his 
Lordship. 

BuLLEB, Justicey said, that, to be sore, the sentence was 

oksdane, but, taking it altogether, he did not think there was 

difficulty in discovering the grounds c4 it. The two cir- 

of the cargo being consigned to the enemy, and 

ike/aliin^ of the papers into the sea, are stated as the grounds 

of iii8|i«cK)n. The latter circumstance, — p^kpers falling into 

fhtBtm, — could not be a ground of condemnation. The other 

coidd raise no other suspicion, nor a pfesmnption df any thing 

but the property being enemy's property, it follows, 

fore, that the condemnation went upon that ground. If 

Ikhak gone upon a mlful thromng papers overboard, that 

vndd have been stated, substantively, as the ground. In the 

tatt place, lay the arrit out of the case ; and then wilful 

Growing papers overboard, is only presumptive evidence of 

ttemy's property. Then, take die arret; still, wilful 

iwowii^ overboard might have been used as evidence of ene* 

mj^s property, or it m^ht have been a substantive ground 

Mder the arret: here it is not stated as a substantive 

fround. 

On the second argument. Lord Mansfield said, that, if 
the proces verbal should be agreed to be made part of the 
it would clearly explain the ambiguity of the sentence^ 
it set forth the ground for taking the ship to have been the 
of Jtiii/f 1778. Without die proces verbal, the sen- 
he said, was equivocal ; it took all in ; and it was dif- 
ficult to say, what it went on. If the papers produced to the 
editor were fair, the property was neutral. But, thejprocet 
verbal put die ground of die sentence out of all doubt. 
WiLLES, and Ashhurst, JusticeSy of the same opinion. 
BuLLER, Justicey also declared, tliat he thought the proccs 
verbal must be taken as part of the proceedings, and, as that 
expressly referred to the arret as the ground of the capture, 
and the sentence was consistent with it, the sentence must be 
taken to have been founded on the arret. But he adhered to 
his former opinion, on the case as stated without the proces, 
verial, namely, that the interpretation of the sentence, taken 
by itself, must be, that the condemnation went on the ground 
of enemy's property, and was, therefore, conclusive against 
the plaintiff. 

Lord Mansfield then said, if the defendant would not 
consent that the proces verbal should be made part of the case, 
there must be a new trial. Upon this. Dunning observed, 
that it would be hard upon the plaintiff now to grant a new 
trial^ for that his witnesses were gone to Venice, and the 

terms 
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terms on which the case was reserved for the opinion of the 
court were, that, if the sentence should be thought not to be 
conclusive, a verdict should be entered for the plaintiff. 

The refusal of the defendant was signified, this day, by 
Lee, who assigned as the reason for it, tihat the prods verbal 
was not a proceeding in the French court of adoBrakj, but 
merely an account of what passed on the capture, reduced 
into writing, at the time. He observed, that^ in the sentence 
all the j^roces verbal, except the concluding part, ^/vhich refers 
to the arrit of Julj/, 1778, was recited, and he thought Mb 
afforded a strong argument for inferring, that the court had 
purposely omitted that part of it, to shew that they did tmi 
condemn the ship on the ground of the arret. 

Lord Mansfield disapproved much of the defendanfb 
refusal, but he said he thought the justice of the case might 
still be got at, on the ground of the ambiguity of the sentence 
which did not mention a word about the property being ene^ 
fm/s property ; that it was clear the French admiralty meant to 
proceed on the ground of throwing the papers overboard ; and 
he agreed with the counsel for the plaintiff, that the pn>cef 
verbal ought to be considered as part of tiie proceedings, and 
that the sentence ought not to have been read without it. 

BuLLBRy Justice, thought, tliere was weight in what had 
been observed by Lee, on the reason oF omitting the con- 
cluding part of* the proces verbal, in the sentence. Indeed it 
was not clear that what was now offered to be produced, way 
the same proces verbal which the sentence recites, and, if it 
could be suppos»ed that the captain had made anodier, omitting 
the reference to the arret as the ground of capture, that could 
only be accounted for, by his having found that the capture 
could not be supported on tliat ground. 

WiLLES, Justice^ thought it most manifest, that the proces 
verbal made at the time of the capture, was that on which the 
sentence proceeded. The sentence b^an with mentioning it^ 
and recited it exacdy, as to date, and every tiling else, as far 
as it went. Tlie word " piuportin^^ did not require a recital 
6f the whole, and it was not necessary for tlie admiralty court 
to set forth Uie captain's reasons for detaining the ship. He 
bad all along been of opinion that the sentence was so ambi- 
guous, that It did not appear that the cause of condemnation 
was, that the property was not neutral, and, therefore, had 
thought evidence necessary to explain it. 

AsHHURST, Justice, concurred, as to the ambiguity of 
the sentence, and that it was, therefore, not conclusive ; 
and, on that ground. Lord Mansfield, ami Willes, and 
Ash HURST, Justices, declared their opinion that the postea 
ought to be delivered to the plaintiff; Lef still urging the 
da^er of opening the sentences of foreign courts of admiralty, 
wl^ch lur^ usually informal^ and expressing his apprebenaons, 

dial 
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tbat the consequence of this deteitnination would be, that, in 

ail cases of this sort, there would be controversies about the 

groand of die foreign sentence. On this, Lord Mansfield Bernardi 

said[F 32, that this supposed inconvenience would be entirely against 

obviated, if the foreign Courts would say, in their sentences, WoxTuXi 

^ condemned as enemj/'s property." 

Tihe postea to be delivered to the pUintiff[f 117]. 

[t 117] Vide Mayne v. Walter^ JS, lucciy. Woodmass, B.R;H. 24 Geo. 3. 
H £. 22 Geo. 3. [f 4], Barzillay v. Saiucci V. Jvhnsbn, B. R, II. 25 Geo. 3. 
Lewes, B. R. T. 22 Geo. 3. [p 4], So- 



[ 584 ] 

GooDTiTLE against North ahd Others. '^^'fX^/ 

ACnON of trespass for mesne profits, against several de- Bankruptcy is 
fendants : Plea by two of them, (husband and wife,) that >'" ^I;;* ^^r*' *** 

• -,, 11 ri r ' ^^ action 01 

toe husband became a bankrupt after the cause of action ac- trespass for 
oued: General JDewttrrer. !»«?*«<? promts, 

Davenport, in support of the demurrer, contended, that 

the statute of 5 Geo. 2. c. 30. which gives this plea, only 

speaks of deBts due before the bankruptcy, and an injury by 

entering tlie plaintiff's close cannot constitute a debt. A 

par^ cannot in any case of a tort liquidate his own demand 

for damages, and swear to it before the commissioners. It 

can only be ascertained by the intervention of a jury. The 

rent is not a sure criterion. He had known, he said, more 

4an five years' rent given by a verdict, for only one year s ^ 

possession. No debt, therefore, could have been proved, 

for diis cause of action, under the commission, and therefore 

Ae bankruptcy was no bar. 

Baldzcin, for the defendants, admitted, that bankruptcy 
18 no bar to demands for torts in general. But, here, he said, 
^gh the form jof the action was trespass, yet the demand, * 
^ sid)stance, was for a debt, viz. the annual value of the land, 
^ might have been the subject of an action for use and oc- 
^pation, in bar to which he insisted that the bankruptcy was 
ttost clearly pleadable. 

Davenportj 



J- f^.^] Quoted by IdTwrence, J. in tcnces. 

cont ^^- ^' ^^^^^^^^^ supra, cit. as [f 4] These two cases are reported 

iute '^'"^ the principle of the abso- in Marshall, on Insurance, 397-8. 
^conclusiveness of foreign sen- 
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Ihtfinport, in reply, seemed to agree, that, to an actiov 
for use and occupation, bankruptcy may be pleaded; and he 
said, that, in a case argued some time ago in this courts 
it had been decided, that a party who goes for mesne profits 
after a judgment in ejectment, may wave the trespass, and 
bring an action on the case for use and occupation. But 
be contended, that when be does not wave it, the amount 
of his demand, or what a jury might think him entitled 
to, is uncertain; many things may increase the amount of 
Ae damages, as particular circumstances' of inconvenioioe 
to the plaintiff from bavmg been kept out of possession 

Lord Mansfield,— The ybrm of the action is decishiw 
The plaintiff goes for the whole damages occasioned by the 
tort, and when damages are uncertain, they cannot be proved 
under a commission of bankruptcy [^i^* 1]. 

WiLLEs, Justice^ of the same opinion. 

AsHHURST, Justicey — ^The plaintiff goes for a compenaa* 
tion in damages, the amount of which is uncertab, and can- 
not be sworn to before the commissioners, but must be as*' 
certained by a jury upon all the circumstances. 

BuLLER, Justicey — ^The damages here are as uncertain as 
in an action of assault. 

Judgment for the plaintiff [f 118] [<S^ 2]. 



[<i3^ 1] But if the demand is such, 
that the amount can be liquidated and 
ascertained, without the intervention 
of a jury, it is a debt that may be 
proved. Utterson v. VernoHy B. JR« 
H. 30 Geo. 3. 3 Term Rep. 539- 



[t 118] Vide Johnson v. SpiUer, B. 
A. H, 24 Geo. 3. supray p. lo7, col. 2. 
Note [t 55] [f]. 

[«>2] Videy also, GuUvoer v. 
Drinkttatery B. R. H. 28 Geo. 3. 
2 Term Rep. 26u 



a- 

[f] And see the second report of Hammond v. Toulmin, 7 T» R. 6l^, 

Utterson v. Vernon, in 4 7. X. 570. cited in the notes to Johnson v. Spillet. 
Parker v. Norton, € T. R. 695^ and 
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LoRAiNE against Thomlinson. Y." p^f' 

« 

THIS was an action tried before Lord Louohbokough, When a ship it 
at the last assizes for the county of Northumberland, in ^'n^^^Jt y*^^* 
ftrhich the plaintiff declaredf-^That die defendant, in conside- nte of so much 
l9tioa that the plaintiff, at his instance and request, had un- ^'' >^''"V^> . ^ 

J -^ 1 1* • r ^ _^ • -. though the nsk 

llerwintten several policies of assurance as to certain sums of cease at the end 
mooey therein subscribed against his name, on the ships, mer- on wo months, 
chamUzes, and other things therein respectively specified, ncTa^po^ion- 
villKNit receiving the full premitms therein mentioned, under- ^^'^^ "v*^ ^^"™ 
^mk and promised to pay the plaintiff so much money as the ^ pnnuum, 
{mniinas therein mentioned to be paid to him amounted to, 
filfc an averment that they amounted to ^40. — ^There was 
moHher count for £40 for money had and received by the 
defendant for the plaintiff's use. — ^Tlie defendant pleaded non 
moanpsit, as to all except the sum of <£3, upon which plea 
iaaie was joined ; and, as to the £j he pleaded a tender, and 
|iiid that sum into court. Upon the plea of tender, issue was 
alsojoined. 

Ine jury found a verdict for the defendant upon the tender, 
and for the plaintiff upon the other issue, for the sum of <£l5, 
subject to the opinion of the court, whether he was entitled to 
fecover that sum of £ 1 5, or the sum of j£S only, upon a case, 
which stated, in effect, as follows : 

The plaintiff had underwritten £200 on a policy effected at 

Hewcastle, (which was set forth verbatim in the case,) whereby 

the ship the ChoUerford was insured, against capture by the 

enemy, for twelve months, in the coasting trade between Leith 

and the Isle of IVisht; beginning the ISth of March, 1779> 

and ending the ISm of the same month, 17B0. In the body [ ^35 ] 

of the policy, it was stated, '^ That the assurers confessed 

themselves paid the consideration due unto them by the as^ 

Bored, at and after the rate of 15^. per cent. per month:** At 

the bottom, opposite to the plamtiff's subscriptioq, was 

written, ^* premium received Ifith March, 1779;" apd, on 

the backy'was indorsed, " Newcastle, 15th March, 1779, Mr* 

'^ John Gaul Thomlinson, on his ship the ChoUerford, him- 

" <elf master, for twelve month, in the coasting trade, »t and 

''between Leith and the Isle of Wight, beginning the 13tli 

"oi March, 1779, and ending the 12th of March, 1780. 

''finemy only. At 15s. per cent, per montli, £18," The 

f^^emium was not paid, tliough expressed in the policy to have 

*^n paid, it being the usage in Newcastle not to pay the 

Premium at the time of making the insurance, but at various 

^^es after the policies are effected, and, sometin^es, not tijjl 

N 2 twelve 
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1781. twelve months after. The ship was lost in a storm, wkhin 
^^ps^^^^/ the first two of the twelve months for which the insurance was 
LoRAiME made, and the defendant tendered to the plaintiff <£3 as the 
against premium for two months. The case farther stated, that one 
TiioMLiN- Rogersorij a broker, one of the witnesses for the plaintifi^ 
SON. swore, that at Nenrastle, at the time when this insurance was 
made, the rate of premium, on the same voyage, and against 
the same risk, varied in proportion to the duration of time for 
which the insurance was made; that the usual rate was 
«£ 1 Ms, 6d. per cent, per month, if the insurance was for three 
months; £\ Is. per month, if for six months; 18s. pet 
month, if for nine; and 15^. per month, if for twelve monm 
That the reason of the difference was, that, when the time nn 
long, the ship would probably be in port for a great portHA 
of the time; that, on similar policies, when the capture hftd 
happened within the year, the whole premium had been paiiL 
The defendant's witnesses, on the contrary, swore to two or 
three instances like the present, where there had been an ap- 
portionment and abatement of premium ; that, when the po- 
licy was meant to be for a year, the rate was usually com* 
puted by months, the reason for which, they believed, was^ 
to ascertain the proportion to be returned if tlie risk should 
cease before the end of the whole time insured. 

J, Scott, for the plaintiff.— J^ooc/, for the defendant. 

Lord Mansfield desired Wood io begin. 

He contended, that this was not one entire contract for a 
year, but an insurance from month to mouth for twelve months. 
Even on an insurance for an entire voyage, when the assured 
[ 587 ] can ascertain die proportion of the premium allowed for Aat 
part of the voyage during which the risk ceased, there must 
be a return to that amount, it was so determined in Stevenson^ 
v. Snow (a). The court, there, laid it down, as a principle 
in cases of insurance, that *^ equity implies a condition that 
" the insurer shall not receive a price for running a risk, when 
*' he in truth runs none/' If the policy had been for a year, 
or twelve mouths, and the premium a gross sum, the court 
could not have apportioned it, because the risk, in-one month, 
might be greater than in another ; but here the parties have 
apportioned the premium. This disthiguishes the present 
case from that of Tyrie v. Fletcher (b)[f 1 19], where it was 
held, that there could be no apportionment, because the in* 
surance was for an entire year, and the premium one gross 
sum. The court decided that case on the ground of the con- 
tract being entire. In the present case, the insurance was the 
same as if there had been twelve policies, one for each mouth. 

It 

{a) B. JR. M. 2 Geo. 3. 3 Burr, nron v. Wbodhridge, T. 21 Geo. 3. 
liSJ. 1 Biack. 315. 318. infra, p. 781, 

Cb ) B, R. M. 18 Geo. 3. Vide Ber- [t 119] Since reported, Cowp. 666. 
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Ittftrae, that^ with regard to each month, if the risk had 1781. 

ceased in the midst of any of them, on the principle on which 

Tyrie v. Fletcher was decided, the court could not apportion 

die premium for difierent portions of that month. The OQly 

purpose the parties could have for mentioning the monthly 

proportion^ both in the body of the policy, and in the indorse- 

neDt, must have been to ascertain the sum to be returned in 

cise of a capture within the year. If it had been meant to be 

ID entire contract, the premium would have been fixed at <£l8 

fer annum^ without any mention of months. The usage of 

dte place^ as proved by die defendant's witnesses, is accord- 

wg to the construction for which he contends. 

Lord Mansfield told Scott, he had no occasion to give 
liHdf any trouble. 

Lonl Mansfield, — ^This is a mere question of construc- 
&% oo the face of the instrument [f IJ, and, therefore, pa- 
life evidence should not have been admitted to explain it. It 
hm insurance for twelve months, for one gross sum of <£18. 
Iky have calculated this sum to be at the rate of 155. per 
■loi^. But what was to be paid down i Not 155. for the 
finjt month, and so from month to month ; but £18 at once. [ 588 ] 
Two cases have been mentioned. Stevenson v. Snow was de- 
dded on the ground of there being ttsH) voyages [p 2]. Tyrie 
T. Fletcher is directly in point against the defendant. There 
are two principles in these cases; 1. If the risk has never 
b^mi, the whole premium is to be returned, because there 
was DO consideration ; '2. When the risk has begun, there never 
ikall be a return, although the ship should be taken in 24 
hours. 

-AsHHURST, Justice, — The 155. per month is only a mode 
of computing the gross sum. 

WiLLEs, and Buller, Justices, of the same opinion. 
TTie postea to be delivered to the plaintiff [f 120]. 

[i 120] Vide Meyer v. Gregson, B, B. R, E. 25 Geo. 3. Long v. Ailafif 
JL £. 24 Geo. 3. Gale v. Machell, B. R. E. 25 Geo. 3. infra, 790, in not. 



[p 1] See Parr v. Anderson, cit 
suprOy 530, in not. 

[? 2] So, where the voyage was from 
Hull to Bilboa, warranted to depart 
from England with convoy, and the 
«hip sailed to Portsmouth, and from 
thence with convoy, which, not being 
ilirect for Bilboa, she left, and was cap- 



tured ; the court held, that there were, 
in fact, two voyages and two risks ; 
and, the latter not having commenced, 
the assured were entitled to a return 
of premium in respect thereof, to be 
apportioned by the jury. Roth'xell v. 
Cooke, 1 B. Si' P. 172. 



N3 



1761. 



CASES IN HILARY TERM 



lit Feb. 



The court will 
not (rant an in- 
formation 
•gainst the ma- 
gUtratM of a bo- 
routh for luiving 
dltfranchiird 
perionf intitled 
to their freedom , 
although fworn 
to have l>een 
done to lerve 
election t)ur- 
poiei, ii the de- 
irndantt deny 
that motivr, and 
swear that they 
thought there 
was a If |al 
ground tor the 
ai|l*ranchl<«c- 
roent, and the 
ground on 
which the dii- 
franchlsemcnt 
went has not 
been decided. 



[5S9] 



The Kino against Davie and seven Oth< 

/^N the first day of last Michaelmas Term^ Dunnifi 
^^ tained a rule to shew cause, Vfhy an information i 
not be filed against the defendants, for a conspiracy to 
Davie mayor of tfie borough o^ Lyme Regis, in an : 
manner, for the purpose of making certain persons w 
title, corporators, and, thereby, to procure a colourabl 
jori^ in the corporation, and, by means of this majori 
disfranchise others, well intitled to be corporators, in 
to obtain an undue influence in the election of memb 
serve in parliament for the borough. 

On making the application, JDunning stated, from qffii 
that the persons disfranchised by tlie defendant had been 
before removed, and restored by mandamus ; that the la 
franohiaemenis were on the same grounds of objection, 
had been Ofver-nikdi on argument, upon tlie returns ms 
the mandamkseB to restore ; that the same objections a| 
equally to the titles of some of tlie defendants themselvei 
tnatf (as the persons making the affidavits believed,) tl 
fiendanls had iKted in this illegal manner with a view t 
cure a colourable majority of votes in tlie election i 
members for ihe boroiigh. 

On Wtdnesdttih the 3 Ut of January, Bearer oft , A 
Lawrence^ and Erskine, shewed cause against the rule 
produced affidavits of the defendants, expressly denyii 
corrupt motives imputed to them, and swearing that 
thoupit they had a legal ground for the acts complain 
and that the last disfranchisements were expressly with i 
to have die question decided, whether non-residence is a 
cause for amoving a capital burgess. 

This day, the Attomey^Getieral, Lee, Duvning 
Rooke, were heard in support of the nile. 

Lord Mansfield, — This prosecution is not atte 
with a view to obtain any civil recompeiice^ or to ass 
disfranchised members of the corporation in beii^ res 
for it is acknowlec^ed that their party have now obta 
complete victoiy in the borough. The application is, 
fore, ad vmdktam, and ad nndictam only. '1 here a 
4ottbledly cases where the exercise of a discretionary 
fity, by a nu^^istrate, with a corrupt motive^ in order to 
election purposes, will be a ground for granting an ml 
lion. If, for instance, licences are refused to puUicans 
the case firom Carf(sC4Utk(a); if a rate is partially 



(m) RtJt V. Hamm^ T. 5 Geo. 3. 3 Burr. IflS. S. P. Rex v. W 
E. 2 Get. 3. 3 Bwrr. 1317* 
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and persons comiptly left out or put on; if freemen without 
title are admitted ; if electors are arrested coming to vote, SfC. 
Bot^ what is this charge f That persons have been admitted 
viio the defendants swear they thought had a title^ and others 
lemoved who they swear they thought had none. To grant 
an information in this case would imply an opinion that such a 
'froceeding is punishable as a crime. Npw, there is no in- 
even of an indictment for it. There is great tenderness 
gnwting informations in matters of election. How many 
do we recollect of mayors acting as returning officers 
there has been judgment of ouster i^ainst the mayor 
whom they derived their title, as at n^igan, Mariow^ 
Carmarthen, &c. ? Yet no information has ever been granted 
kauch a case. For the civil injury, when a corporator has 
imprc^ierly removed, there is a specific remedy by a 
muSf and an action for a false return. Where a person, 
illed, intrudes, he may be removed by an informatioa 
k the nature of quo warranto, and fined for his usurpation. 
If jcm would proceed criminally, prefer an indictment. That 
M more proper for a precedent, fiut how is corruption 
fnnedi For the application, the fte/ie/' of corrupt motives is 
•worn to, but the defendants positively deny the motives so 
imputed to them. The former restorations did not go upon 
Ae merits. The question, whether non-residence is a cause 
ior disfranchising a capital burgess, (which was the ground of 
fine amotions complained of,^ has never yet been tra^. It is 
now clear that all the capital burgesses are of the couticil, yet, 
€D the returns to the different mandamuses, that was disputed^ 
and the contrary maintained on th(e part of the prosecutors ; 
diough they, being possessed of the charter, knew it to be 
soff ril]. I think the rule must be discharged. 

WiLLEs, and AsHHUBST, Justices, of the same opinion. 
BuLLER, Justice, — When corporations combine, and cor- 
ruptly prostitute their office to election purposes, I agree that 
such a case is a proper subject for an information. But the 
comiption should be made out. The defendants here posi- 
tively deny the particulars of the charge, and the question €on» 
oeming non-residence has never yet been decided. The de- 
fendants swear they believe it to be a solid ground of amotion ; 
Aat they have used every means to bring it to a determination, 
bat hitherto without success. As that point is yet undeter* 
mined, I should think it Would be impropt^ to suffer an in* 
fermation to go. 

The rule discbai|;ed. 

[t 121] Sitpra, p. 182, note [19]. 
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The King against Lord George Gordon. 
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A N indictment for high treason having been found against 
-^^ Lonl George Gordon , tlie A ttorueif-Genernl moved, in 
the last term, (on Safurdat/, the 11th of November,) for a 
rule upon the slieriff of Middlesex, to deliver to the prose- 
cutor a list of the jur}'men /le intended to return on the panei, 
in order that the prosecutor might Ix; enabled to deliver such 
list to the prisoner, (according to the provision of tlie statute 
of queen Anne (a),) at the same time with the copy of the in? 
dictnient. He said, this seemed the only method of comply- 
ing with the meaning of the statute. 'J'lie words are, ITiat a 
list of the witnesses that shall be produced on the trial, for 
proving the indictment, Ofnl of the jury, mentioning th^ 
names, Sic, be delivered to the party indicted, ten days before 
the trial. This, he said, had been construed to mean, before 
the arraignment [l^^ and, as there is no issue till arraignment, 
there* can be no ywri/, strictly speaking, because no jury pro- 
cess can be awarded till issue joined. 
TIic rule was granted [2]. 

Lord George was thb day tried at the bar. The indictment 
was for Icvung war agahist the king. Tlic manner in which 
the trial proceeded was this : Norton opened the indictment. 
Hie Attorncif-General then stated the case, and produced the 
evidence for the crown; the witnes:»es being examined in their 

turns, 



) 7 Aun. r. 2I.§ 11. 
] \\\ the statute of 7 Will, 3. 
ot* which that of 7 ^iftn. is but an 
isivMi, a copy of the iiuliclinent 
to ho jiiviMi, five davs. at hast. 
V \\w pi'isi»iu'rs should In* trini, 
ilrr u> enable thnn to ail vise with 
st'l ilit'rcu]Mm to plctui ami make 
tlriiiuv. This inu^t have meant 
i;i\N before <:rri;/<r"w««'t Uvausc 
>ri'iiuier pleads iiisttintir upon ihe 
cnmcnt. 

] 'I'l.is provision in il\c slaiviir of 
11 J:r:t\ wa> no! to lake rtVeel till 
I'je iio;»tl» o\ the \\\l^- l*ieler.iler : 
!•■.< \\a> T.e tii>t ;'i>r:iiu»' !;i wliicii 
" v. I'Jil'.cied l'«»i"i:"j;h tri\!<,Mi i.:ul 
• :: i: : U d i o ihc be iielil ol ; l . Ti;e 



rule wr.s drawn up in the following 
words : 

MiuDLrsrx. -v "Itisordered 
The kin;: against # that the sheriff 
Gcori^c a or Jon, es(j. r of ^litMlcseT do 
commonly called It'ortbwith lieii- 
1 .t»rd CtionrcGvnlon.'^ \cr to Mr. 
Chtimlnrliii m , the solicitor for the 
proM'cutoi-. a libi oi tiie jury to Ite re- 
tunu\i by him. for tlic trial oi the pri- 
soner, mentioning ilie names, profcs- 
^ion«. and places of abode* oi such 
jurors, in iMuer lluit >uc:s I'.st mav be 
dflivored to the prisoner, at the san'.c 
lime that tlie copy vl the indictment 
I'i deli^ereil to bin —On the motion 
v'f Mr. .i':.'.j/7ia'-Gi;ff ru7. — By the 
C'.'uri.'* 

Jmj/.vdiatcly 
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Uinis, by the difTerent counsel concerned for the prosecution, 

viz. theAttornen/'Generalf the Solicitor-General, (Mansfield), 

Bearcrojif Lee, Howarth, Dunning, and Norton, Kenyon 

tlien opened the case on the part of the prisoner ; after which, 

Erskme, his other counsel, told the court, he meant to re^ 

MTve his address to the jury, till after the eyidence for the pri- 

fODtf had been gone through : he said there was a precedent 

fm this, in the state trials (a). Lord Mansfibld, upon 

ioB, told him, that, as far as he was concerned, he should be 

glad to hear him at any stage when it was most desirable to 

hiBMelf ; and the Attorney-General declared, that no objec- 

tiai would be made on the part of the prosecution. The evi- 

'ieoce was then produced ; and Erskine having observed upon 

i^ die iSo/tct/or-Genera/ replied. 

Tlie case, on the part of the prosecution, was ; That the 
ler, by assembling a great multitude of people, and en- 
ging them to surround the two houses of parliament, and 
Mnmit different acts of violence, particularly burning the 
Moman Catholic chapels, had endeavoured to compel the re- 
peal of an act of parliament (6). 

Lord Mansfield, when he began to sum up the evidence, 
lilted to the jury, that it was the unanimous opinion of the 
icouit [f 1], that an attempt, by intimidation and violence, to 
force the repeal of a law, was a levying war against the king ; 
and high treason. He requested that he might be corrected, 
]f his notes should be deficient in any part, by those of the 
other judges, and of the jury ; and he concluded by telling the 
jury, that if the scale should hang doubtful, and they were not 
fully satisfied of thje prisoner's guilt, they ought to lean to the 
favourable side, and acquit him. 

The trial lasted from eight in the morning, till a quarter 
after five of the morning following. The jury withdrew for 
some time, and then brought in a verdict ot acquittal. Lord 
Mansfield, and the other judges, continued on the bench 
|he whole of t^e time, till the juiy retired. 

Some 
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III) mediately after this rule was pro- 
nounced, Erskine moved, that the pri- 
soner might have counsel assigned to 
liim, that Kent/on and himself should 
lie assigned, and that they might have 
'fee access to him at all reasonable 
«ours, according to the provisions of 
7 n'Hl, 3, c. 3. § 1. BuUer, Justice, 



doubted nvhethcr this applicatioa 
ought not to be made by the prisoner 
himself, at the bar, the words of the 
statute being, ** Upon his or their re- 
" guest;" but, the Attorney -General 
consenting, the motion was allowed. 

CaJ Qu. 

(b) Viz. 18 Geo, 3. c. 60. 



[f 1] Vide Easfs Pleas of the Crown, p. 72. 
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Some point! of law, and of tridcnoe, wanite, in tbe comne 
of the trial. 

1. It was contended, by the counsd for the prisoner, Ihit 
the statute of 13 Car. 2. sL 1. c. 5. — (By which it is eoacU 
edy That not more than twenty names shall be suped to 
any petition, 4rc. to the king, or either hottse of paranmcB^ 
for any alteration of matters establidied by law, in dituth or 
state, utiless the contents thereof be previously approtred of, 
ill the manner therein mentioned ; and that no person or per- 
sons shall repair to his majesty, or both, or either of flit 
houses of parliament, upon pretence of delivering any petition 
Sfc. accompanied with excessive number of people, nor, at Wflf 
one time, with above the number of ten persons, on pain m 
incurring a penalty not exceeding «£ 100, and three months. 
imprisoiunentCc),) — was virtually repealed by that atticle in 
the bill of rights, which declares, '^ Ihat it is the right of die 
subjects to petition the king, and that all commitments and 
Droseciitions for such petitioning are illegal (d)J* But Lord 
Mansfield, in his directions to the jury, said, he had never 
before heard it supposed, that the act of Car. 2. wAs repeal- 
ed; and that it was the joint and clear opinion of tlie whole 
court, that the bill of rights did not mean to meddle wiA it 
at all ; that neither that, nor any other act of parliament, had 
repealed it ; and that it was^in full force. 

2. Some of the witnesses for the crown had given in evi- 
dence, that Lord George, in addressing the crowd, either at 
Coachniaker$* Hall, or m the lobby of the house of commons^ 
had alluded to what had passed in Scotland, at the time when 
it was in agitation to extend the benefit of the provisions of the 
statute of Id Geo. 3. c, 60. to the Roman Catholics in that 
country, and had said ; ^* The Scotch carried their point, by 
'' firmness and steadiness ;*' ** Ttie Scotch had no redress, till 
*' they pulled down mass houses ;" or, " When the Scotch 
** pulled down mass-houses, they had redress." The Attorney^ 
General then offered to call witnesses to prove, that mass- 
houses had actually been destroyed in Scot/and. This evidence 
was objected to, as not having any relation to the present en- 
quiry, or the conduct of Lord George, and therefore irrele- 
vant, and inadmissible. But the court over-ruled the objec* 
tion, on the ground, that the evidence offered would mew 
what it was that Lord George had referred to, and held out as 
an example, and that it was matter of fact which bad an actual 
existence. 

3. A witness beii^ asked, on the cross-examinatioo, if be 
was a Roman Catholic, the question was objected to ; and 
the court ruled, that he was not obliged to answer it, because 
]f he were to say he was, his declaration would be evidence 
against him, and might subject him to penalties. 

4. Swoni 



ro 5^ 
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'■ 4. Swmh copies of certain entries in the journals of the 
louse of commons, were produced, and read as evidence, on 
Ar part of tlic crown, without being objected to [3]. 
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[3] I, therefore, presume, that sworn 
copies of the journals of parliament, 
are clearly evidence ; though I have 
inown it disputed. It is a general no- 
lioo^ that copies of nothing hut re- 
cords are admissible [<{^], if the ori- 
ffmls exist ; and I remember a motion 
If Dmtmingy in M. IZGto. 3. (27 Nov. 
1771 ») for a rule on the East India 
OMfMMjf, to shew cause, why they 
ttmM not permit their original traiis- 
fsr k>oks to be produced, on the 
^iond that copies from them could 
lot be read. He, on that occasion, 
stated the principle to be what I have 
just mentioned, and said there had 
been many nonsuits for want of pro- 
ducing the original journals of the 
house of commons. But the court 
4emed the rule to be as he stated it, 
and mentioned several instances where 
copies of matters, not of record, are 
aunissible; as copies of court -rolls, of 
parish-registers, Spc. and Lord 
[594] Mansfield expressly said, 
that copies of the journals are 
erideiice [f 122], and that he parti- 
cularly remembered their being ad- 
Bitted on a trial at bar, in a cause in 
which he wsts leading counsel for the 



late Sir Watkin Williams Wynne^ 
against Middleton^ the sheriff of Det^ 
bighshtrCj on an action for a false re- 
turn. That Mr. Onslow, then, speaker 
of the house of commons, made a 
point with his lordship, that the co- 
pies should be offered in evidence, 
though nothing would have bren so 
easy in that case as to produce the _ 
original journals. The court added, 
that the reason ab inconxenienti^ for 
holding it not necessary to produce 
records, applied, with still greater 
force, to such public books as th^ 
transfer books ot the East India Cam^ 
pany : for the utmost contusion would 
arise, if they could be transported to 
any the mobt distant part of the king- 
dom, whenever their contents should 
be thouo[ht material on the trial of a 
cause. The rule granted was, to shew 
cause why copies of those entries in the 
transfer books, which the party meant 
to make use of, as relative to the mat- 
ter in dispute, fihould not bo taken, 
and read in evidence at the trial ; the 
rule to be served both on the solicitor 
for the Company f and the opposite 
party [f 2]. 

The correct principle, therefore, 

seems 



[<l>] IjDrd Coke says, " The journals 
"of the house of commons are re- 
^' cords. The book of the clerk ©f the 
" lK)U8e of commons, which is a re- 
" cordy as it is afTirmed by act of par- 
"liament in anno 6 II, 8. c. 16." 
4 Inst, 23. The words of the act to 
^fliich he refers, are, " Except the 
** same be entered o( record in the book 
''of the clerk of the parliament, ap- 



** [lointed, or to be appointed, for the 
*' commons' house." That the clerk's 
book means Xhe Journals, is clear from 
several old entries. Joiirn, h. of com. 
26th Feb. 1623-4. vol. 1. p. 67 ti- col. 
2. 1 March, l()23-4. f^. 676'. coL 1. 
12 March, U)Q3, ib. 683. col, 2. 

[t 1 2 J] Vide Jones V. Randall, B. 
R. //. 14 Geo, 6, Coup, 17. 



[f 2] So, examined copies of the 
Vank books are evidence of possession, 
tia^sfcr, &c. of stock. JkfarM v. Col* 



net, 2 Esp, 665» Hretton r. Copo 
Pcake^ N. P. licp. 30. 
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seems to be as laid down 
by Lord Holt^ in a case 
of Lynche v. Clerke, viz^ 
That, wherever an 



u 



li 



u 



u 



original U of a public nature^ and 
would be evidence if produced, an 
immediate sworn copy thereof will 
be evidence." 2 Salk. 154. 



Wednesday, 
7th Feb. 



An action wilt 
not lie at com- 
non law for 
falie imprison- 
ment, where the 
imprisonment 
was merely in 
consequence of 
taking a ship as 
pme, although 
the ship has been 
acquitted. 



[ 595 ] 



Le Caux against Eden. 

nnHE defendant was captain of a letter of marque called the 
-^ Enterprize, and, being on a cruize, fell in with, and 
took as a prize, a trader called the Bee, belonging to Jersey^ 
of which one Fainton was captain^ Robine, supercargo, and 
Le Caiix, (the present plaintiff,) second mate. They, with 
others belonging to the Bee, were removed into the Entef^ 
prize J and brought to England; and the court oi Admiralty 
restored the ship and cargo, and condemned the captor, m 
costs and damages. After this, Fainton, Robine, and Le 
CauXj brought separate actions of trespass and false impri- 
sonment, against Eden ; to which he pleaded the general 
issue ; and they all stood in the paper of causes to be tried 
before Lord Mansfield, at the Sittings after Michaelmas 
Term, *20 Geo. 3. Fainton v. Eden and Robine v. Eden, by 
special juries, and Le Caux v. Eden, by a common jury. 
Fainton v. Eden came on first, on Friday, the 17th of De- 
cember, 1779* The counsel for the plaintiff pressed, that 
the jury might be directed to assess damages upon a case to be 
made, subject to the opinion of the court. Lord Mans- 
field said, he thought the action a new attempt, which, if it 
succeeded, would destroy the British navy. If an action at 
law should lie, by the oviners, and every man on board a ship 
taken as prize^ against the captor, and every man on board 
his ship, no man would dare to take a ship. He thought a 
doubt made, and the pendency of such a question, especially 
if large damages were given, would have very bad effects, and 
obstruct the necessary operations of the sea -service ; and, be- 
ing clearly of opinion, that no such action had ever been sus- 
tained; that he himself had frequently ruled that such an 
action would not lie ; and that, upon principles of law, con- 
venience, and sound policy, and also upon the authority of 
precedents, such an action could not be maintained, he re- 
fused to direct the jury to make a case, or find a special ver- 
dict. The plaintiff might move for a new trial; the jury 
might find a special verdict, if they chose so to do ; but he 
advised them to find for the defendant ; which they did. JRo- 
bine v« Eden stood next in the paper, and came on imme- 
diately after ; when the counsel for the plaintiff combated the 
opinion Lord Mansfield had given in the former cause 

witb 
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grett warmth, Imd earnestly pressed the jury to find for the 1781* 
plaintiff. • Lord Mansfield adhered to his former direc- ^^sr^^ 
tion, which the jury followed, and found for the defendant. Le Caux 
Xe Coux V. ^den stood lower in the paper, and did not come against 
cm till Wednesday^ the 22d oi December, Lord Mansfield, Edeh. 
understanding that the counsel for the plaintiff persisted 
strongly that the action lay, and, instead of moving for a new 
trials meant to tender a bill of exceptions, told them, he would 
consent to a special verdict. He mentioned his opinion to the 
jvry, and said, as to that point, it was agreed by both parties, 
that they should find a special verdict : therefore they were to 
asKss damages, supposing the action to lie. The jury, who 
had heard what had passed in the other two causes, had pro- 
faiUy formed a judgment of their own, and they found for 
ihe defendant. They were again told, it was agreed they 
fhoald find a special verdict, and assess damages for the 
phintiff, and they were sent back. At last, with great re- 
Jnclance, they found one shilling damages. 
The special verdict stated as follows : 

On the 29th of October y 1778, the plaintiff was the se- 
cond mate on board a certain ship or vessel called the Bee^ 
'* of which Fainton was then master, and, as such mate, the 
^ plaintiff on that day was proceeding on a certain voyage^ 
m the said ship, from certain parts beyond the sea, to wit, 
from the harbour of Paspibiac, in the bay of Chdleurs, on 
'* the coast of Cauada^ to the island of Jersey. The defen- 
** dant was, on the same day^ captain or commander of a [ 59S ] 
*' certain ship of war, or letter of marquey called the Enter^ 
*' prize, and was then cruizing on the high seas, and, on the 
''aameday, attacked, and, after examining all the papers, 
*' and documents, relating to, or in anywise respecting, the 
** said ship the Bee^ her owners, cargo, and destination, 
^' seized the said ship the Bee, as a prize, and caused the 
" plaintiff to be removed, together with others of the men, 
" out of her, to and on board the Enterprize, and kept and 
** continued him on board thereof, until her arrival in Eng- 
" land. A suit was thereupon commenced, in his majesty's 
*^ High Court of Admiralty of England, by John Fiott, 
**who claimed the said ship, called the Bee, and all the 
'' goods, wares, and merchandizes, therein laden at the time 
" of her being so taken and seized, and, on the 4th of March, 
" 1779, the right worshipful Sir James ]\farriot, &c. con- 
^' demned the defendant, the captor, in costs and damages, 
'^ and referred the same to the register of the same court, 
taking to his assistance two merchants, who were to make 
their report thereon. The register afterwards made his re- 
^ port as follows : 

(The report, which was set forth in hac verba, contained 
^Io\vances under different articles, viz. for the passage of 

passengers, 
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1 78 1 • pttseneers, for the sailors' wages from the tiitie of the et^ 

v^^^^^^i^^ ture ti 11 tlieir arrival in Jersey ; for their expences in ike ilk* 

Le Caux termediate time; a particular sum to two of them who had 

against been carried to France, and detained as prisoners, at so much 

£d£v. pef* month during their stay there; for the captain^s expencee; 

for sundry ship's materials missing ; for repairs to the ship ; 

for Robines expences ; for the loss of part^ and damage done 

to the rest, of the cargo, and the diminution in the prodiicei 

by the loss of the market; for demurrage; for interest od 

two bills of exchange ; for insurance on the ship, freight, ami 

remaining part of the cargo, from England to Jersey; Af 

commission on the value of the ship and cargo ; and ^r Ai 

expence of the reference). 

*' The said ship called the Bee, hath been restored to dii 
<^ said John Fiott:' 

lliis case^ — (together with rules which had been obtaioadl 
for new trials, in the two other causes, on the ground of 
misdirection,)— was twice argued: once in last Michaeltnoi 
Term, on Tuesday, the 14th of T>lov. by Cowper, for the 
plaintiff, and hawrence for tlie defendant; and again, 
this day, by Dunning, for the ^plaintiff, and Lee, for the de* 
fendant. 
[ ^97 ] The substance of the arguments of the counsel, on bodi 

occasions, was as follows : 

For tlie plaintiff, — 1. It was proved by the plaintiff, tfiat 
the defendant took him by force, from a situation in which 
he was following his lawful employment. PrimA fade^ this 
was, unquestionably, a trespass and assault. Nor will the 
mere circumstance of its liaving happened at sea, make any 
difference; for actions are, every day, brought, and sup- 
ported, for trespasses and assaults at sea. Tlie defendant, 
therefore, must now insist, as he did at the trial, that he is not 
liable to this action, because the ship was taken a$ prize; 
and this, although it has been decided, by the sentence of the 
court of Admiralty, that she was not lawfiil prize, and diat 
he was not entitled to take her. The ground of the defence 
must be, that on principles of policy, or adjudged cases, 
there is either no civil remedy for the assault and imprison* 
ment of a person taken on board a ship seized as prize, or, 
if there is, that the proper and exclusive tiibunal for givii^ 
redress, is the court of Admiralty, and that the plaintiff 
either has received, or may receive, a compensation there. 
The supposed reason of policy against the action, is the in- 
convenience to the naval service, if a captam, and all the 
officers and sailors, of a ship of war, were exposed to similar 
actions, at the suit of every saUor and passenger on board 
every ship seized by them as prize. This ai^ument nr^ay, 
perhaps, be fit to be addressed to the legislature, but cannot 
operate here. It is a well known maxim, that, for every m- 
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juj, dwre must be a remedy. It will hardly be contended, 1781. 

diat «o action will not lie for wanton acts of cruelty and ^^^^^ 

violence, exercised on the occasion of taking a ship as prize ; j^,. Caux 

end, if it will lie in any case, how is tlie line to be drawn f asainst 

Bendes, the argument of policy, such as it is, does not apply Edex. 

ID tke present instance; because this defendant is captain of 

a letter of tnargue, who acts voluntarily, for his own private 

profit, and that of his owners ; not, as officers in the navy, 

under public compulsive audiority. As to the other ground, 

ibaty if there is a remedy, it must not be sought in a court of 

oommoo law, but in the court of Admiralty, the inconvenience 

wU be just as great before that judicature, for the same 

Bwltiplicity of suits may arise there. This inconvenience, 

bowever, is, in a great measure, imaginaiy, since actions will 

tddom be advised, or brought, unless where there has been a 

nal and material injury, and substantial damages are likely to [ 598 ] 

k recovered. But, how is tlie exclusive jurisdiction of the 

JUmiralty court to be supported i and does it not rather seem 

that they have no conusance of the subject-matter of tliis 

actioo ? There cannot be produced an instance where they 

hafe taken upon them to assess damages for assaults, impri* 

looment, or any injury done to the person. In the case of 

Rnu V. Hassard (a), the action was trespass for taking the 

ship, not for the imprisonment of any of the crew. So, in 

the present case, the allowance has only been for the loss of 

die voyage, damage to the cargo, loss of time, expences, and 

wages ; not for being forced on board another ship, exposed, 

perhaps, to the dangers of war, or unhealthy climates, 4c* 

Indeed, how can the Admiralty court attempt to estimate 

diose personal sufferings, and assess a compensation for them, 

without the intervention of a jury, in wliom tliat discretionary 

nuisdiction is, by the law of England^ peculiarly vested? 

Had the sliip been condemned as lawful prize, perhaps the 

sentence would have been a bar to this action, because, in 

that case, it would have appeared, from the sentence, that 

die defendant, in taking the ship, of which the imprisonment 

ef the men is a necessary consequence, had done nothing 

hut what he had an authority for, by his letter of marque. 

But^ as the case is, he is to be considered as being in the 

9stne situation with a sheriff's officer, who arrests one man, 

ttpon process against anotlier. Of the costs and damages 

^otxulij assessed by the Admiralty court in this case, there is 

^k> part allowed to this plaintiff, nor is there any method by 

^Uch he could compel a distribution, or the payment of any 

*Hare or proportion to him. Is it not absurd to suppose, 

^^at, in any case, in a suit instituted by tlie owner of a vessel 

recover her from the captor, together with his damages 

the detention^ the court of Admiralty should investigate 

and 

(<i) Vidcinfra, p. 602. 
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1781. an^ apportion the damage sustained by every individual in Aei 

N^iv*^-^ ship, from the imprisonment? — 2. If we were to suppose 

Le Cavx the exclusive jurisdiction of the Admiralty to exist, still, as 

against the plaintiff has shewn a prima facie trespass, the special * 

Ed£n. matter of the capture (is prize, ou^t to have been pleaded 

by the defendant, m order to oust the jurisdiction of this 

court, and it cannot be taken advantage of on the general 

issue. 

The counsel for the defendant, — I. Stated this to be s 
case where nothing had been done but what was barely ne- 
cessary for the purpose of bringing the vessel into port, id 
[ ^9i) ] order timt the regular enquiry might be made, whether die 
was, or was not, lawful prize. ^Fhey did not deny that the* 
taking was a trespass, for which there was a remedy, but thef 
insisted, that it was so circumstanced as not to be conusable^ 
any where but in the court of Admiralty. What might be the^ 
case if the captors were guilty of wanton abuse, and unne- 
cessary severity, as nothing of that sort had happened here, 
there was no occasion to enquire ;— -(though Lee said, he did 
not at all admit, that, even in such a case, an action at com- 
mon law would lie.) — Compensation is due, if any injury 
has been suffered, but, as the original question was, ^* prize 
*' or no prize,** both that and all the necessary consequences 
of the capture as prize, belonged solely to the jurisdiction 
of the Admiralty court, and could only be enquired into 
there. It is as much a trespass to take a man's ship, as to 
take his person: Now, when goods, supposed to be enemy's 
goods, are found on board a neutral vessel, the goods only 
are liable to capture [Ci^* 1], yet, as it is necessary tosecum 
the vessel in order to bring the goods into harbour for con- 
demnation, the owner cannot maintam an action for takii^ 
the ship, although the goods should be proved to be neutral^ 
but the Admiralty court, in such a case, would allow da- 
mages for the detention of the ship[<l3^2]. By parity of 
reason, why should they not for the detention of die person ? 
To separate the question of " prize or no prize,'* and t/utt 
concerning the incidental damages, would be to divide, be- 
tween two different jurisdictions, the same entire transacticm: 
There are many authorities which establish the position, that, 
where the original or principal matter b not conusable at 
common law, neither are me consequences; 13 Co. 53* 
Cro. El. 685. Carth. 398. 2 Keb. 360. 1 Lev. 243. 
2 Lev. 2o. Molloy, Lib. 1. c. 4. §32. p. 731. Uving' 
ston V. Mackenzie, at Guildhall, before Lord Mansfield, 
10 Geo. S.—(Lee cited that^case from a note of his own,) — 
As questions concemii^ prizes chiefly arise between fo- 
reigners and British subjects, it is highly expedient that they 

should 

[ vO* 1] Saliicci V. JgkttSoniB. R, H. 25 Geo, 3. [<0* 2] Ibid. 
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ihoold be decided according to a law, not municipal and pe- 1781. 
culiar to this country, but generally known and adopted. In w<v^^^ 
almost all the treaties between us and foreign states, it is 1^% Cattx 
fltipalated, eidier expressly, or by implication, that all mat- against 
ters relative to prizes shall be determined in the jAdmiralty Edsv. 
court. There is, for instance, an express article to that ef- 
fect in the treaty of l699, between Great Britain and Den-- 
markj{Art. 35,) Another advantage arising from the juris- r goO ] 
diction of the Admiralty court is the expedition of the de- 
ccdon ; for by the rules of that court a cause can hardly last 
hejoad a month. If foreigners were obliged to sue at com- 
■oo law, they could very rarely remain in England, with 
ibcir witnesses^ the necessary time for the final determination 
of dKir cause. But the great convenience is, that all parties 
coiccraecl may join in one libel, whereas, if the action, at 
Uw etuld be supported, the costs alone of the numberless 
wtB to which every individual among the captors would be 
tspfmcdf would, independent of damages, be sufficient to 
mr every man of common prudence from entering into the 
wvioe. It would certainly, with regard to privateers, and 
letters of marque, have the effect of a prohibition. It may 
be true that this plaintiff was not a party to the suit in the 
Admiralty, but he might have been, or any of the persons 
interested might have sued on behalf of himself and all the 
test. An instance of a libel of that sort may be found in 
the printed appeals, in the year 1764, in the case of the ship 
Le Figilant, Though, perhaps, no direct case can be men- 
tioned of an assessment of damages in the Admiralty court^ 
eo mmme, for the personal injury of imprisonment, yet the 
Ah and 7th standing interrogatories exhibited in order to 
Mcertain the damages are so general, that any sort of per- 
tooal injury might be stated in answering them. In the 4th 
Institute, 134, it is laid down, that the Admiralty has juris- 
&tion over '' contracts, pleas, and quereles, upon the sea," 
vhidi last expression seems to include personal trespasses ; 
aod the same doctrine seems to be recognized in 1 RolL 
Rtp.QdO, and 3 Blackst. 106, 107.— 2. With regard to 
tie pka, the facts which come out, upon the plaintiff* *s own 
case, shew, that this is not a trespass at common law, and, 
therefore, tlie general issue is sufficient; the plaintiff has 
failed in proving his case, and ought to have submitted to a 
nonsuit. 

Lord Mansfield did ndt go into the argument at large, 

hut adhered to the opinion he had so repeatedly and pe* 

'"'^ptorily given at Nisi Prius; and probably thought it 

more decent to leave the discussion of it to the other 

judges. 

^^iLLES, Justice, — Under all the circumstances of this 
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zz» as stated in the special verdict. £ am of opinion, that 
^<^L.lh O the 
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the action is not maintainable. 1 may perhaps go upon nar-^ 
rower ground than the rest of the court, but the rule I would 

Le Caux lay down is, that, where the injury is the necessary * and na- 
against tural consequence of the capture, the court of Admiralty has 
Eden. the sole and exclusive jurisdiction. The cases cited go to 

^['601 ] establish that pnnciple. I must decide upon the facts as 
found by the verdict, which are merely, that the ship was^ 
seized as prize by the defendant, and that he caused the 
plaintiff, together with others of the crew, to be removed 
from thence into his own ship, and kept him there till their 
arrival in England. Nothing appears to have been done 
which could have been avoided, consistent with the 
the ship as prize. I will not say there may not be 
where this court would liave a concurrent jurisdiction ; if, &| 
iubtancc, personal ill-treatnient should be used, not the ne- 
cessary effect of the captuie. Suppose the ship were coo* 
denmed as lawful prize, but that some of the c^e^v had been 
tised with unnecessary cruelty; 1 do not know whether, in 
8Uch a case, the Admiraltv would take conuzance of the in- 
jury, though it is very lemarkable, 'that no action at law has 
ever been brought. However, that difficulty does not arise 
here. It is said, there is no jury, in the Admiralty court, to 
assess damages for a personal injury, but I see no reason why 
that.court should not judge of such injuries, as well as of 
those which affect property. Tliey have an adequate method 
of ascertaining the damages, by reference to the Register, 
who may call m the assistance of assessors. Hiere is nothii^ 
in the supposed difficulty of apportioning the damages. Why 
may not c£lOO be assessed to one man, and \s. to another? 
Tliere has been such an apportionment in tliis very case. If 
tliere is a remedy in tlie xldmiralty court, that is sufficient ; 
and it is certainly a great advantage, that the parties, there, 
can all join in one libel. It would be of the most danger- 
ous consequence to the sea-service if such an action as this 
could be maintained. 

Ash HURST, Justice, — ^Tfic circumstance of no action 
having ever been brought is almost decisive, that it has been 
the general apprehension, tliat no such action will lie ; for 
the occasions, io time of war, have been innunierable. The 
inconvenience of entertaining such causes would be intoler- 
able; because every individual in the captured ship might 
bHng a separate action against every man in the crew of the 
vessel making the capture, llie case in 1 Lecinz goes on 
good and solid grounds. It is mmecessary to go into all pos- 
sible cases, or to say how it would be, if umiecessary p«rM>naI 
[ 602 ] cruelty were exercised ; but where the Admiralty court has 
jurisdiction of the original matter, it ought also to have ju- 
risdiction of every thing necessarily incidental. 

BcLL£R, Justice, — ^ The question on this special verdict. 
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ia it was stated by Mr. Dunning, is a plain broad question ; 
imnelyy whether an actibn at common law can be maintained 
for an imprisonment on a capture at sea as prize; and, fts it 
ii of general importance, I have taken all the pains I could 
fo look itito the books. 

* * There is no case in which it has ever been holden, that 
Mch an action would lie; and, if it could be maintained, 
there are, in every war, such frequent opportunities for iti that 
it inust have happened in every day's practice, or some in- 
stances, at least, must have been in the memory of ttiose 
Hrfao have had long experience in Westminster Hall; but there 
ii not the smallejjt trace of such a determination, or even rf/c- 
ttm, in any court in England. 

* An Universal silence in Westminster tially on a subject 
lAidi so frequently gives occasion for litigation, is a strong 
^■{aiient to prove tiiat no such action can be sustained 

* But the case does not rest on negative usage only ; for 
ibere are a current of authorities, from the time of Queen 
Elizabeth, to the present time, all of which agree, that the 
Admiralty has jurisdiction, not only of the question, " prize 

* or not prize," but of all its consequences : and many of 
them agree, that the Admiralty has the sole and exclusive ju^ 
dictiofi, and that the courts of common law have no jurisdic* 
lion at all of such questions. 

' The case most in point with the present is that of Rous 
T. Hassard ^ ^ contra, argued at the Cock-pit, on the 22d[ 
of March, 1749, and determined by Lord Chief' Justice Lee, 
<m the 2d of April, 1760. 

' The circumstances of that case were these : Rous, hav- 
ing a letter of marque, on tlie 18th of December, 1741, seized 
a sloop called the South Kingstown, or Paon, as prize, and 
ifterwards libelled against her as prize in the Admiralty court 
in South Carolina. She was claimed by a third person, as 
French property, (tlie war then being with Spain,) and the 
Admiralty court acquitted the ship and cargo.i 'Ihcn, an ac- 
tion of trespass was brought against Rons, in the inferior 
court of Common Pleas at Neztport, in Rhode Island, for 
tiking the sloop, to which he pleaded '* not guilty ll]," and 
there was a verdict agailist him, with ^8000 damages and 
costs. On an appeal and cross appeal to the superior court 
of judicature at Nercpurt, the verdict and judgment in the 
faffcrior court were' continued. Then, there was an appeal 

and 
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^ tU " Captain Rous, accordiri!; to 

^ ^ne Course of pleading there, (saving 

^ timself all advantages of givin'j: 
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" any special matter in evidence,) 
** pleaded to issue, that he was not 
*' guilty in manner and form as tlie 
•'plaintiffs had declared." Vide 
printed Case for Rous. 
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1 'ifS 1» >nd crofla appeal to die court of e^ty there, which decrtei 

\^*^^>^^ against Rous, with JE5000 damages and costs; aod> after- 

JLsCaux wards, an appeal by both partiesi to the King in councils 

against llie reasons, in the printed ca3e on the part of Rota, were, 

£d£]^. 1. That there was no evidence diat the claimants were tho 

true and sole owners of the sloop and cargo; 2. That, if the 

property had been sufficiently proved and established^ uo aor 

^ tion of trespass could lie Cor the taking this sloop and cargo^ 

because they >vere talf^n on the high seas as prize, and the 

court of Admiralty had not only the sole jurisdiction to dele^ 

mine, whether prize or not, but likewise to determine, idM^ 

ther, upon all the circumstances of the case, the captor 

to payx>r be paid costs, and how much, or whether there sh^ 

be any costs paid at all ; and uo other court can take conmpnct 

of that question ; 3. '^Fliat there was so probable a eaufe cf 

seizure, that the court of Admiralty ought to have giv^i JBUnfl 

his costs, though the ship and cargo were acquitted ; 4* Tlllt 

reason respected the quantum of the damages. 

* I have a note of this case, as it was cited by Jjopl 
Mansfjeiu), in the case of Lkuigston ^ Welch v. Mae^ 
kenzie, at the Sittings in Middlesex, afier Trinity Term, 177(X 
His Lordship, after stating the facts and proce^ings, said : 

'^ The great question was, Whether an action of trespass 
^ would lie, for taking a ship as a prize. Lord Chief Justus, 
^ Lee, having called in two civilians to his assistance;^ de^ 
^ livered the opinion of the court, that, though, for taking a 
*' ship on the high seas, trespass would lie at commoo law^ 

yet, when it was taken as a prize, though taken wrougfiillyj^ 

tliough it were acquitted^ and though there were np co-; 
^' lour for the taking, the Judge of the Admiralty was jn^K* 
^ of the damages and costs, as well as of the principal mat* 
'^ ter ; and he hud it dow& as law, that, if such an actioa 
<< were brought iu England, and tlie defendant pleaded ' not 
a € ^,iu^s • the plaintiff could not recover," 



It 




f 604 ] * Unless the distinction which has been made betweea i 

juries to property, and injuries to the person^ can he sup- 
ported, such an authority, uncontradicted by any case, or 
dictum^ repeatedly recognized at "Nisi Fritis, and strengthened 
by the negative usage of the courts of law, would, of itself 
I think, be binding upon us now, and conclude against ihm 
plaintiff. 

' But, if that case wanted support, there are many attth<H 
rities which maintain the principle on which that determioatioii 
is founded. 

' The cases which are earliest in point of time, havB de* 
cided^ only, that the court of Admiralty has a jurisdiction^ 
and not that this court has none; but they are founded oti m 
principle, which, in other cases, has been extended ta the ex» 
elusion of the jurisdiction of this court. 

'Id 
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* in 43 Elit. it was i^esolved, << That, if goodt be taken by 
^ pirates at sea, though they are sold afterwards at land, yet 
^ 4re Admiralty has cf>gnizanGe thereof, for that which is in- 
^ cidetit to the originat matter, «hall not take away ibe juris- 
•* dktion." 

' So it was said by the c€Hirt,in 1 Vent. 17S, and it is added, 
^ Thai is law^ though there Were another resolutioii in B/w* 
« fcy'ftCase." 
« In Ttirner if Cary v. Nele, T. 20 Car. 2. 1 Lev, ns. 
. 367. (fl)^ one wrio had letters ^(tfiarque, in the Dutch 
y took on Ostender for a Dutch nhip, and brought ^ htk 
hurbour, and libelled her as a piize, and diere was a sen* 
t^t she teas not a prize; and the Ontendtr libdled in 
(ha Admiralty against the captor, fur dama^ sustained, bw 
iMift^ sUp had received inport, and aprotulution was prayej^ 
the suit was for damage done in port, for which^ 
said, an action lies at common law;; but the proUbi- 
dali was denied, a^ the original was a capture at sea, «nd tto 
bringii^ her into port, in order to have her condemned as a 
pffise^ is biit a consequence ef it, ** and, not only the originalf 
^ Awt the consequences, shall he tried therer 

^ lii Ridley v. E^glesfield, 9,$ Car. £. 2 LefO. £5, an ac- 

ticm was brought for snug in die Admiralty, against the sta« 

WtB of Bic, d. ^ Hen. 4. and the declaration stated, diat the 

^iiintiff libelled there for ship and goods, suf^xwing them 

lAiBiai by pirates on the high «ea, and of a coming afterwards 

Id ttfe ctefendant on the high sea, whereas he purchased them 

on the land. Hie goods were contraband, being gomg to the 

D«^:A in time of war, and taken by a Scotch man of war, 

iod, on a suit by the defendant, condemned in the Admiralty 

ooart in Scotland, and sold to B. who bought ttiem on land, 

and sold to the plaintiff, in England. All the court agreed 

that the original cause, being of piracy, ^belonged to the Ad- 

niialty, and, tkongh tlie goods were condemned in the Admi- 

ndty ip Scotland, this did not alter the case as to the juris* 

^ktion of the court, but is pleadable in abatement m the 

Admiralty in England : But neither that^ nor the sale on land, 

altered the jurisdiction, the original matter beii^ piracy, 

^ick ail comes in question again, and the sale at land is 

a matter consequential upon the piracy, and dependant 

«9<»it. 

' la Rex V. Broom, B. R. H. 9 Will. 3. Carth. 398, the 
^^M point was resolved. 

'And, in 10 Will. 3. in the case of Brown &' Another v. 
f^anldyn, Carth. 474, the court not only pronounced aflirm- 
*^>^y, f(Mr the jurisdiction of the Admiralty couit, agreeably 

to 
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1781* to the former cases ; but also, negatively^ against the jurisdic* 

v^^v"^^ tion of the courts of common law. 

Le Caux ^ In that case, there was a motion, for a prohibition to the 

against Admiralty, suggesting, that trespass on the case, for conv^- 

£d£X. sion of goods, as also the trial of the property of any goods, 

belonged to the King, ^c. and was not to be tried before 

the Admiral ; that, nevertheless^ the defendant, being the 

King's Proctor, had libelled against the plaintiffs, in the Ad* 

miralty, concerning the property of a certain ship called, Sfc. 

and her cargo, .&*c. whereas the ship was a wreck, in the 

JEast Indies, and not the property of the French King^^r 

any of his subjects enemies of our King, but belonged to^ 

subjects of the King of Portugal, who was in amity with m^. 

V and that the goods came to the hands of the plaintiffs, on, 

land, in the East Indies. There had been a sentence id tlie 

Admiralty court, that all was prize, and, upon|^that senteiioei 

this libel was founded, charging, that the goods had come Uk 

the hands of the plaiutiffs, that they had embezzled them, and 

J>raying an account. 

' It was insisted, for the prohibition, that it was unreason* 
able the plaintiffs should be concluded by the sentence upon 
the general libel (a), to which they were not parties, neither 
bad they any notice thereof. 

^ The court inclined that the plaintiffs ought to have aa 
[ IS06 ] opportunity to be heard, and to controvert the matter of fact, 
and, thereupon, a day was appointed to hear a civilian upon 
this question, viz* Whether the plaintiffs, upon this libel 
depending against them in the court of Admiralty, might, 
controvert the property there, against the tenor of the first 
sentenced 

' Afterwards, Dr. Lane, acquainted the court, that an ap- 
peal might be received against such a general sentence for 
prize, and the appellants would be let in to controvert the^ 
right, and disprove the prize ; and it appeared, that, in this 
case, the plaintiffs had appealed. 

' Wherefore, and for that the court apprehended, (as it was 
iiisisted upon, on the other side,) that " prize or not prize^' 
was a matter ?iot triable at common law, hut altogether ap^ 
propriated to the jurisdiction of the Admiralty, the prohibi- 
tion was denied, 

* The next case, in order of time, was the case of Kay Sf 
Ifuhbard v. Pearse, at the Cock-pit, in the time of Ilord 
Wilmington, \^hich was determined by Lord Chief Justice 
Lee, and whose judgment I have, in bis own hand- writing, 
as follows: 

"At a committee of council, S\si January, 1742, The 
" declaration in prohibition is : Whereas the statutes of ^ 
" JJic. 2. ^f. prohibit the Admiralty to take jurisdiction of 
^ loatters at land, and whereas Key and Hubbard are natives 

pf 

(«) i. e. Thejrttf 
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^ ei Ireland y 2xA are merchants, and were true owners of 1781. 

'' die ship called the Canary Merchant^ and the goods \^sn^ 

*' therein were theirs, and were possessed of the said ^p, Le Cavx 

** at the city of New-York, eastward of the city ; neverthe- ags^ipst 

** less Peforee, commander of the King's ship, the Ham- Edkn. 

*' burgh, within the body of the city of Netx^York, did 

^' seize, and take out of their possession, this Canary Mer^ 

^' chant. — It riien sets forth the libel, wherein Captain 

^' Pearse libels, and sets forth the King's orders of the lltH 

'* of June, 1739, to seize Spanish vessels; also an order of 

'* council of the 10th of Juiy, 1739, for reprisals; charging 

^ the taking this ship on the high seas, and that it belonged 

^ to the subjects of Spain, or persons inhabiting within the 

" rterrkories of the King of Spain, — Whereas, in truth, the 

*• ship was taken within the body of the city of New-York, 

^ and not en the sea, and whereas it did not belong to the 

** King of Spain, or any of his subjects, but did belong to 

' die plaintins. — ^And then it sets fordi their plea, in the 

^ Admiralty, as to their title to the ship -and goods, as sub- 

** jects of Ireland, merchants, dieir being owners, and the [ 607 ] 

'* seizure thereof at land, and also the seizing of a register, 

" and Mediterranean pass, which the master had, and that 

" they offered to verify this plea by affidavits, which are set 

*' forth. — ^Then charges, that the Admiralty refused to receive 

** this plea^ and all the proceedings contrary to the prohi* 

" bition. 

" To this declaration, the defendant has demirrred, and 

'* the causes of demurrer are," S^c, — [Here were set forth 

/our causes of demurrer, but the fourth only was 

^iiaterial] — " 4th Cause ; — For that, * prize or not prize/ 

^' and the matters in question, are only triable by the law 

of nations, in the Admiralty, and not by the law of thit 

iand. 

'* The plaintiffs (protesting, fyc,) liave joined in de- 



er 

•inun'er. 



** This is a question on a seizure, made pursuant to the 
Icing's order for seizing Spa7ush ships, and the question in 
this cause was, whether this was lawful prize. As this b 
« question upon prize, I think the common-law court had 
no right to prohibit. To prove it ; in 1 Sid. 320, it is 
said by the court, * Inasmuch as the matter is ' prize 
or not prize,* uo prv)hibition shall go ;' and, in Carth, 
476, 10 WilL f). per cur, * Prize or not prixe* is a 
^^ matter 7iot triaUe at ^ommsn larc, but altogether appro- 
^^ priated to the jurisdiction of the Axlmiralty." And that 
^^ it is so appropriated, appears strongly from the several 
^^ ^cts of parliament cited, (at the bar,) in every one of 
^^ }^*hich, where there is any notice taken of the legal proceed* 
•^Hgs in respect of prizes, they are noticed as in the Admi- 

O 4 ralty, 
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1781. '' nlty, and, in 6 Jnn. c. 87. & 9 ^nn. c. 27. it is pbiQ 
N^\'^w/ ^' the legislatare considered the jurisdiction to be in the 
\iE Cavx ^* same court, viz. the Admiralty, whether the prize was 
against *< taken on the sea, in a creek, an haven, or river. The 
£dxn. '< true reason why the Jurisdiction is appropriated to the 
*^ Admiralty, is, that prizes are acquisitions jure belli^ and 
^' jm belli is to be determined by the law of nations, and 
^^ not the particular municipal law of any country. Nor 
" have the counsel cited^one instance, where a prohibitiofi 
'' was ever granted in a cause of prize. The So£fa/or-Ge» 
^' neral cited Molloy, lib. 1. c. 2. ^6. where that author 
^' says^ that letters of reprisal may issue, not only by Ae 
** ju$ gentium 4* civile, but by the ancient municipal law of 
** this cout&ti^9 and he mentioned a writ in the Register, 1£9* 
'' But that IS a writ grounded on the statute of Magmi 
'^ Carta, c. 30. which gives power to seize and detain the 
r 60S ] '' persons and goods of alien merchants here, till satisfao* 
^' tion is oiade for ii^jqries done to our merchants abroad. 
^' That by no means proves a general power in the courts of 
'' law, to exercise a jurisdiction in matters of prize; but 
'' only gives power to the court of Chancery, to issue a writ 
*^ for seizing and detaining, till satisfaction is made, in the 
/' case mentioned in the statute. Though, therefore, I do 
" 9iffee that the jurisdiction of a court of Admiralty, geoe- 
'^ fally, is limited to matters arising super altum mare, and 
*^ is, in that respect,' local, yet I do not take it to be to in 
'^ case of prize ; for the jurisdiction does not depend on the 
^- locality, but the nature of the question, which is such as it 
^' not to be tried by any rules of the common law, but by a 
'' more general law, which is the law of nations. It is ar- 
*^ gued, that the plaintiffs in prohibition, have, by their 
^* declaration, made a case which shews that the ship, which 
^' has been seized, cannot be prize, and that the defendant, 
'' by his demurrer, has confessed this. But, though it be 
^* true that a demurrer does confess facts well alleged, I 
^ think that will not intitle the plaintiffs to a prohibition ; 
*' for, if the common-law court has not & jurisdiction of 
'^ die subject, no admission of parties can give it a jurisdic- 
'' tion. Besides, it is QPt confessed by the demurrer, tliat 
'^ this ship did not belong to persons inhabiting withhi the 
^ territories or dominions of tlie King of Spain, for that is 
'' not alledged. Upon the whole, I am of opinion, that 
'' the court of common law had no authority to intermeddle 
'' in this suit, (wherein the question appears to be, whether 
** the ship was prize or not,') and that the Admiralty has the 
^' sole jurisdiction ; and if this inferior couit of Admiralty 
** have done wrong in refusing the plea offered, or shall do 
'^ wrong in ^ny future detennination^ the proper remedy it 

•Tlie 
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* The judgment of the court of law abroad, wfakh wair for 17g 1 
flie ^Uuntiffs, wa« reversed [!]• s^s>^ 

' Then came the case of jRot« v. Hanard, in 1750, which j^ Caux 
I have akeady stated, and which, as it was admitted * on the against 
(nt argumentof diis case, has been followed by nonsuits and Edev. 
detemunations, at Guildhall, which have never been objected •[ ggg ] 
to. 

'And lastly, the case of Vanderwoodst and Otber$ w. 
Tiowqfsott, tried before Mr. Justice Gould, on the idth of 
ii^f 1780, at Guildhall, and afterwards bronght before the 
coart of Common Pleas ; which was as follows : 

*' It was an action of trespass, against the defendant, for 

''breaking and entering the plaintiff's ship, upon the high 

^ seas, and canyiiig away his money and goods : There was • 

^ second count, confining the trespass to the goods only. Tbi 

^ defendant pleaded * not guilty.' 

^ On the trial, it was proved, that the defendant had 

'^ letters of marque, under which he attacked and boarded 

^ the ship of the plaintiffs, which made some resistance ; that 

^ he found tea, gin, cannon, and small arms, on board, and 

^ likewise some money, which was taken out of the ship, and 

^ carried away. That the defendant carried the ship to Neuih 

^ castle, where the custom-house officers seized her for hav- 

^ ing smuggled goods on board ; and that she was afterwards 

'' condenmed in the Exchequer. The sentence of condem- 

^ nation was read. It was contended, for the plaintiff, that 

'' the capture was unlawful, because the defendant did not 

^ belong to the custom-house ; and he could not justify the 

^ seizure under the hovering act (a), as king's ships only can 

*' seize under such circumstances. 

*' But Mr. Justice Gould held, that, as there was reason 
'' to suppose that the ship was a pirate, though the jury 
** should be satisfied she was not really so, yet the actios 
'' would not lie. 

** In Easter Term last, there was a motion for a new trial, 

which, upon consideration, was denied by the court." 

' Some of these cases go only to prove, that the court of 

"Admiralty has a jurisdiction on the question of ** prize or not 

prize/' and its consequences, and, therefore, this court 

'^ould not prohibit tliem from proceeding on such questions ; 

and, 

[l] The course of the proceeding ing demurred, as above stated, ^e 

as this: Pearse having libelled in the court over-ruled the demurrer, upon 

^Admiralty-court at New-York^ and the which Pearse brought a writ of error 

of Key and Hubhard having I)ccn before the governor and council. They 

fused, they oUtaincH, from the court aflirmed the judgment, and then Pearse 

King*$ Bench of that province, a brought this appeal, 

rrit of prohibition, and having de- (a) 6Crco.l. c« 21. §31. 
rlarcd in prohibition, and Pcane hav« 
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178 1 • ^'^^ ^^^ ^^^ Admiralty court has such a jurisdiction is not 

^^^^^ now denied^ on tlie part of the plaintiff. But others of the 

Le Caux c^«^s shew, not only diat the Admiralty has a jurisdiction, but 

against ^^^ ^^^ court has none ; and that, upon the general plea, of 

' £d£V. °^^ guUty> ^o action can be maintained, where the question 

relates to prize. 

* ' But, if there had been no such authorities, and. the ques- 
tion had been now to be decided for the first time, there can 
£ DlO ] be no case in which that maxim '^ quod inconveniens est non 
*^ licttum esty* which is so often reiterated by Lord Cokep 
would deserve more attention. 

^ It is a very useful and a wise maxim, when applied to new 
or undecided points; and, in this case, the inconvenience 
would be intolerable, the convenience none, if such an action 
were sustained. 

^The inconvenience would be so great, that no officer 
would venture to seize a ship as prize ; for he must do it at 
the peril of his utter ruin, since, if he were mistaken, be 
would be liable to an infinite number of actions, the costs 
of which alone, supposing the damages to be universally 
as trivial as in the present case^ no private man could dis* 
charge. 

* The convenience would be none, because, by one suit 
in the Admiralty court, each individual is intitled to recover 
a full recompence for the injury he may have sustained. 

' The plaintiff is not, (as was contended by his counsel,) at 
At mercy of the owner, for he might institute a suit him- 
self, or he might make himself personally a party in the suit 
commenced by the owner, or captor, and, in that suit, would 
be intitled to recover^ not only for damage done to his 
cloaths or property, but for personal injuries to himself; 
some instances of which I have been favoured with from that 
court And, in this case, the Admiralty have made allowance 
for the wages, provisions, and expences, of every man on 
board ; which, for any thing that appears to the contrary oq 
this record, is the measure of tlie real damages sustained* 

* I agree with the counsel for the plaintiff, that, if it be 
clear upon principle?, or judicial authorities, that an action 
may be maintained, the inconvenience will not avail ; the 
court must pronounce according to the law, as tliey find it, 
and parliament alone can relieve. 

* But no such principle, or authority, has been produced at 
the bar. The authorities are the other way, and so, also, is 
the principle ; for the principle is, that the question " prize 
** or not prize/* and the consequences of it, are conusable 
solely in the Admiralty court; the true reason of which is, that 
prizes are acquisitions Jt/re belli, and the jus belli is to be de- 
termined by the law of nations, and not by the particular mu- 
nicipal law of any country* 

'The 
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^ The counsel for the plaintiff have endeavoured to dk- 1 78 1 
tiDguish the present case from the case of an action brought \^s/^ 
iminediately after the seizure of the ship, because there has j^^ CAux 
Wo a sentence of acquittal in the Admiralty court, M^hich is against 
conclusive, that the bhip was not lawful prize. £b£n. 

* Of that I will take more particular notice presently ; but 
I will first examine more minutely what is the ground of the 
decision, at the Cockpit, in Rom v. Hassard, as that maj 
ffford an answer to the objection made, that, at all events^ 
the matter should have been specially pleaded; which was 
ao objection, that, for a long time, had great weight in mj 
jnind. 

'^ The ground of that decision was, that the capture, aa ^ 
prize, was not a trespass at common law ; for Lord Chirf 
Justice Lee said, that, on not guilty, the plaintiff could not 
iccover in England. 

' But if, as msisted for the plaintiff, the capture had been, 
fnm& facie^ a trespass at common law, it would have been 
Bcuoilient on the defendant to have pleaded specially, that he 
leized the ship as prize, and what was the cause, or ground, of 
aeoure. 

' This shews, that the courts have not a concurrent juria- 
diction, for, if that were the case, the special matter must 
have been pleaded. 

' The case before Mr. Justice Gould was upon a plea of 
not guilty y and founded upon the same principle. 

* It is true, that none of the cases which I have mentioned, 
were founded on injuries to the person, but were all for da- 
mage done to the snip, or to the cargo, or goods on board. 
But that, I think, makes no difference, for the question must 
^ the same in an action of false imprisonment, as it is in 
^ action of trespass for taking away the goods, or the ship ;.. 
3Jid the party injured is as much entitled to a satisfaction, 
^ the one case, as in the other, in the Admiralty court. 
*^ut, if there be any difference, that difference will operate 
'Q favour of the defendant, for a confinement under a capture 
^ <listinguishable from the common case of a false imprison- 
^»i«nt. 

* In the case of a capture, there is no distinct substantive 
^^^t of imprisonment. It is only a necessary and unavoidable . 
^^^usequence of the capture. The captors do not mean to 
^^^nfine the captured longer than they are forced to do so, for 

^*^«.. purpose of securing their supposed prize. ITiey cannot [ ^12 ] 
**^^ow them all overboard, and they cannot secure the ship and 
^^^go, without imposing some restraint on the men ; but the 
'T^^ment they get to a shore, they are as willing to get rid of 
"^^ men, as the men themselves can be to go. 
^^ * It was admitted, on the first argument, That the question 
jpT^ize or not prize, ^' is a^question solely and exclusively to be 

determined 
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1 781 • determined in the Admiralty court. But then it was cotiteiuted, 
\^^y^ that, after a sentoDce m ^at coifPt dedaring the ship to be 
Le Caux '^ pfVBtf an action might be maintained, 
against ' ^^^f ^^ ^^^^ actions as the present, the prmcipal question 

Eden* roust be, ^' prize or not pnzef* for, if the ship be a lawfol 

prize, it is not a false impnsonment ; and thKt is a question 

Vfbidk we cannot decide. 

* The question of " pme Or not prize^ must stiH mi^ 
notwitlisftaiiding ^ acquittal in the Admm^, though it ft 
true linft the sentence in that court is conclusive on the que^ 
lion. Bat it is evidence of a thing which this court camtol 
enquire into ; and that is the ground of the decbion fi 

^ S Lev. £5, for, though there had been a sentence of con- 
demnation in that case, and the goods were afterwards wdl 
on land, yet the court reiused to grant a prohibition, beemrt^ 
the original cause, beiiw of piracy , must all come in qun^ 
iion ^4mn, «nd they lieM thi^ the sentasce did not^ alter ttie 
case. 

* tn the €ase in Cartk, 474, and the later casei whidi I 
have mentioned in which there had been sentences of acqvA- 
tal^ the question of prize was as much at rest as it could bt 
in die present case ; but) notwithstanding that, the courts 
have always said, that^ the subsequent matter was not triable 
at common law, but altogether appropriated to the sole juri8>- 
diction of the Admiralty. Besides this, if the original taking 
be not a trespass conusable at common law, the sentence of 
the Admiralty court cannot give a jurisdiction to this courts 
which it had not before. 

' That sentence does not alter the nature of the original 
taking. It was still a seicure as prize ; which the commoit 
law does not take notice of, as a trespass ; and the Sentence 
cannot make that a trespass, which was not so at the tim# 
when the fact was committed, 

* Upon the whole, as the plaintiff has had, or may ha%*e, a 
remedy elsewhere, as there is no case in which it has erer 
been holden, that such an action can be maintained, and it 
would be attended with great mischief ^nd inconvenience if it 

[*6l3 ] could be maintained, and, as there are several authorities 
which say, the action will not lie, I am of opinion that diere 
must be judgment for the defendant.' * 

Lord Mansfield declared his assent toevery dntag Bui.* 
LEE, Justice, had said. 

Judgment for the defendant. 
The two rules for new trials were afterwards discharged, no 
writ of error having been brought in this ca8e[l]. 

[l] The foundation and nature of Lord Mrmsfieldy in a very elaborate 

the prize jurisdiction in the court of argument, when he delivered the opi- 

Admiralty, having bcen^expUuaed by nion of the court in the case of Lindd 

' , v. Rodney 



IN THE TWENTY-FIRST YEAR OF GEORGE IH. 



0]» 



V. Rodu£j^ and Another ^ and the sul>- 
ject being connected with this case of; 
Le Caux v. Edcn^ 1 have inserted what 
hif lordsbip said on that occasion, in 
this place, though the decision was 
posterior, in point of ti^ine, to the pe« 
riod to which, ifor the present, I mcaji 
to confine these reports. 

In Michadmas Term^ 22 Geo. 3. 
die rule to shew cause, why there- 
sliould not ho a prohibition, had been 
mated ; and, in. HHary Tertn^ 22 
Sto. 3^ (on Friday^ the 25th, and 
Sfitwrdoft the 26th^ of January,) the 
cate was argued at the bar, by Dr. 
ffijfiute, king's advocate, Dr. Scott ^ 
tat Attorney-General y and Dunning^ 
winst, — and Wikon^ IVood^ Pigott^ 
JntiACf and S. Heywood, in support 
0^ the application. 

On Monday^ the 4th of February^ 
Lord Manefield delivered the opinion 
oCthe court, as follows : 

Lord Man^fieldy-^^ Many persons, 
in the same case, under the same cir- 
cumstances, upon the same ground, 
have severally applied for a proh)> 
(gtiou, to stop the Judge of the Admi- 
ralty from proceeding upon a moni- 
HoA, issued in the usual form, in or- 
der to the condemnation of goods, 
wares, merchandiz^^s, arms, stores, 
and ammunition, taken and seized, by 
his M^c8ty*s land and sea forces, un- 
der the command of Admiral Rodifey- 
and General Vaughan^ at the island of 
«S^ EuHtatiuty and its dependencies, 
upon the surrender of the said island 
of St, EuUatiuif and rts depcn<lencies, 
on or about the 3d of February, last ; 
and citing all persons to shew cause, 
^y they should not be pronounced 
to have belonged, at the time of the 
Capture and seizure, to our enemi<^8, 
^4id as goods of enemies, or otherwise 
liable to confiscation, be adjudged, 
^jui condemned, as good and lawful 
^rize. 

' Elias. Lindo claims pan of these 
^oods, as belonging to him, a Brituh 
subject, and, as to them, prays a pro- 
liibition ; and, by his suggestion^ 
msifyong other things^ he aTeri ; 



* That Sir George 178K 
Bodnty and General ^^^ ^. 
Vavghan, upon the 3d l^Caitx 
ot hebruary, in a hostile against 
manner, seized upon, Edjw 
and took possession of, 
the island of St, Etuttatim^ with every 
thing whatsoever therein being, (open 
hostilities then subsisting between the 
king and the states,) and that the goods 
claimed were taken upon landy in the 
said island of St, Euetatius* 

' The ground upon which the pio> 
hibition is prayed, is ; titU tie gootkt 
were taken upon land^ which appears- 
upon the face of the monition, and ie. 
averred by the suggestion. 

' The only quc^stion then is, Whe» 
ther the goods being taken on laod^ 
though in consequence of a surrender 
to ships at sea, excludes the only 
prize jurisdiction known fn this kiag^ 
doro ? 

' This question naturally le^s iotm. 
enquiry into the nature of this juris- 
diction, exercised by the Judge of th* 
Admiralty, exclusively of every other 
judicature of every kind, except upoA 
appeal. 

' Upon the motion being made, I' 
directed, in court, a search to be inade 
into the books of the Adrairaly, espe- 
cially during the reign of Queen £fua* 
beth : I also got a search made my- 
self. And one of the registers informed 
us, in court, during the argument, 
tliat there are no prize-act books far- 
ther back than l6'43 ; no sentences 
farther back than l648. 

' The register has not been abk to 
search farther back than 1690. The 
prior records are ia confusion, ille-^ 
gible ; and no index. 

' It appears that this jurisdiction in 
matters of prize, (whether it bo coeval 
with the court of Admiralty, or, which 
is much more probable, of a latser in- 
stitution, beyond the tiroe^f memory^) 
though exercised by the same person, 
is quite distinct. 

' He is appointed Judge [ 6l4 ] 
of the Admiralty by a com- 
mission under the great seal, which 

enumerates 



ou 
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1781* «ntiiherates particularly, 

^^^_,^ as well as generally, 

L£ Caux ^very object of his ju- 

against "«dif tion ; but not a 

Eden. ^^^^ ^^ P"^^- 

* To constitute that 

authority, or to call it forth, in every 
war, a commission under the great 
seal issues to the Lord High Admiral, 
to will and require the court of Admi- 
ralty, and the lieutenant and judge 
of the said court, his surrogate or 
surrogates, and they ^rc hereby au- 
thorized and required, to proceed upon 
all and all manner of captures, sei- 
aures, prizes, and reprisals, of all 
ships and goods, that are, or shall be, 
taken; and to hear and determine, 
according to the course of the Admi- 
ralty» and the law of nations. 

* A warrant issues to the judge ac- 
cordingly. 

* The monition, and other proceed- 
ings, are in his name, with all his 
titles of office, rank, and degree ; add- 
ing, emphatically, as the authority 
under which he acts, the following 
words ; " And also to hear and dcter- 
*' mine all and all manner of causes, 
*^ and complaints, as to ships and 
'* goods seized and taken as prize, spc- 
*^ cfally constituted and appointed." 

• ' The court of Admiralty is called the 
Instance court ; the other the Prize 
court. 

* The manner of proceeding is to- 
tally different. 

* The whole system of litigation and 
jurisprudence in the prize court, is 
peculiar to itself: it is no more like 
the court of Admiralty, than it is to 
any court in Westmnster-HaU, 

' From 8 Eliz, c. 5. it appears, that, 
in cvoU and marine catues, there were 
ipiany appeals, which the statute re- 
strains to one to the king in chancery, 
to be finally decided by delegates. But 
prize is not a civil and marine cause ; 
and the appeal lies to commissioners, 
consisting of the privy council. 

' A thing being done upon the high 
sea, don't exclude the jurisdiction of 



the courts of common law. For, seisk 
ing, stopping, or taking, a ship, upoiT 
the high sea, not as prize^ an actiov 
will lie ; but for taking, as prize^ nor 
action will lie. The nature of the 
question excludes, not the locality. 
This was explained in the case of Lef 
Caux V. Eden. 

* The end of a prize court is, to sus^ 
pend the property till condemnation ; 
to punish every sort of misbehaviour 
in the captors ; to restore instantly,- 
velis lecatisj (as the books express it, 
and as 1 have often heard Dr. Pavt 
quote,) if, upon the most summary ex^ 
amination, there don't appear a suflW 
cient ground ; to condemn finally, if 
the goods really are prize, against 
every body, giving every body a fair' 
opportunity of being heard. A captor 
may, and must, force every person in- 
terested to defend, and every person 
interested may force him to proceed 
to condemn, without delay. 

* These views cannot be answered inf 
any court of Westrmnster-Hally and, 
therefore, the courts of Westminster- 
Hall never have attempted to take 
cognizance of the question, " prize or 
" not prize ;" not from the locality of 
being done at sea, as 1 have said, but 
from their incompetence to embrace 
the whole of the subject. 

* As to plunder, or booty, in a mere 
continental land war, without the pre- 
sence or intervention of any ships, or 
their crews, it never has been import-^ 
ant enough to give rise to any ques- 
tion about it. It is often given to the 
soldiers upon the spot; or wrongfully 
taken by them, contrary to military 
discipline. If thfere is any dispute, it 
Is regulated by the commander in 
chief. There is no instance, in history 
or law, ancient or modern, of any 
question before any legal judicature^ 
ever having existed about it, in this 
kingdom. To contend that such plun- 
der was within the rules and jurisdic- 
tion of the prize court, might be op- 
posed by the subject matter, the na- 
ture of the jurisdiction, the person to 

whom 
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wliom it is given, and the rules by 
wWch he is judge. Therefore, the 
couDsel have confined their argument 
to reprisals ashore, by a naxal force ; 
as least, I shall consider it as so 
confined, without entering into any 
question about booty, in a more land 
war; as to which I have no light to 
go by, and it is not now necessary to 
be decided. Nequc teneo, neque dicta 
ref'dlo, 

* The question then is. Whether 
iuch a capture ashore, by a fleet of 
ships, and the land and sea forces 
aboard, in consequence of a previous 
Mrrendor of the place, is within the 
juisdiction of the court of prize. 

* Two general objections have been 
relied upon. 

f fil^ 1 * ^' That, though it were 
t •* given and immemorial lycx- 

tfcised, yet it cannot subsist, because 
contrary to the statutes of 13 and 15 
Ric, *2. and 2 Hen. 4. 

* 2. If there is no objection from 
these statutes to the existence of such 
a jurisdiction, that it is not given by 
immemorial usage, or the true con- 
struction of the commission. 

- * As to the first, These statutes ma- 
nifestly relate to the usurpations of 
the Instance court of Admiralty, in 
causes civil and marine ^ to contracts^ 
pleas y and guarreU, only triable at 
law. There is not a word in any of 
the statutes applicable to the Prize 
court ; there was no complaint of it ; 
not a syllable of commissions to judge 
of prize. 

* In the subsequent altercations, in 
the reign of James I. between the Ad- 
miralty and the judges, there is not a 
word of prize : the Admiralty don't 
complain of prohibitions in prize; 
none had ever been granted : the 
judges don't complain of encroach- 
ments in matter of prize. 

* The view, purport, and tendency 
of the statutes, is to prevent the Admi- 
ralty from trying matters triable at 
law. The taking a ship upon the high 
aca is triable at law to repair the 
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plaintiff in damages : but 
a taking on the high sea, 
as prize, is not triable at 
law to repair the plaintiff 
in damages. The nature 
of the ground of the ac- 
tion — prize or not prize — not only au- 
thorizes the prize court, but excludes 
the common law. 

* These statutes don't exclude the 
common law in any case, and they 
confine the Admiralty by the locality 
of the thing done, which is the cause 
of action : it must be done upon the 
high sea. 

* If done in ports, havens, or rivers, 
within the body of a county of the 
realm, the Admiralty is excluded. 
But the prize court has uniformly,with- 
out objection, tried all captures in 
ports, havens, SfC. within the realm. 
It happens often. We all remember 
several cases. Ships, not knowing of 
hostilities, come in by mi8ta,ke. Upon 
the declaration of war, or hostilities, 
all the ships of the enemy are detained 
in our ports, to be confiscated as the 
property of the enemy, if no recipro- 
cal agreement is made. They can only 
be C(jndemned in the court of prize. 

* What is still more extensive, fo- 
reign ports, or harbours, arc not the 
hif;h sea, any more than the shore, 
but numberless captures made there, 
]»ave been condemned as prize. 

^ I am of opinion, that these statutes 
have no view, or relation to the sub- 
ject of prize : consequently there 
arises from them no objection. 

* 2. The second objection is, that 
the jurisdiction is not given. 

' I will consider this objection in 
three points of view. 

' 1 . Upon the words of the commis- 
sion. 

* 2. Upon the reason of the thing. 
' 3. Upon authorities and usage, 

* 1. As to the first; the commission 
certainly has in view captures by 
ships. Hostilities are committed by 
.ships and the men aboard, at sea, or 
ashore ; a fight begins -, the vanquished 

runs 
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1781. "^^^ ashore; gets the 
>^_^^^ goods out; is pursued 

Lb Cauxt ^^^'^ ' *°^ ^® g^^* 

asainst ^"^ taken. 

£jj2^ * A fort, or town, is 

taken by the force of 

tfatps at sea, and is ransomed; or 

p^ate, money, and valuable effects 

taken. 

* The means this country has of an- 
noying, and making reprisals upon an 
enemy, is by naval expeditions. There 
never was, there never will be, one, 
no, not a single ship, which has not a 
view to operations upon land, if occa- 
sion should offer. They are often the 
main view — Sir George Rooke, at 
Vigo-'^Admml Vernon, at Porto Bello 
and Carthagench^Lord Anson, in the 
SoutH Seat — Sir George Pocock, at the 
Hatannah — Many last war to Mar- 
tinidbf Guadaloupe, and other places 
•^-Commodore Johnston the other day. 

* In many old treaties, some of 
which I shall mention by and by, the 
usual stipulation is, that the subjects 
of the one prince shall do no injury or 
violence to the subjects of the other, 
by land or sea, or in fresh waters, or 
in port. It is not by accident, there- 
fore, that the words of the commission 
ate general-— all manner of captures, 
seizures, prizes, and reprisals of all 
ships and goods. It don't say— upon 
the sea. It don't say — ^goods in the 
ship, *' Reprisals* is the most gene- 
ral word that can be used, 

^ In causes civil and marine, to give 
jurisdiction to the court of Admi- 
ralty, the libel must allege the cause 
of suit to be done upon the high sea, 
and, therefore, if that had been the 
intention of the commission, or the 
rule of law, it would certainly have 
been so expressed in the commission. 
* 2, The reason of the 
[ 6l6 ] thing requires the words 
should be general. 

* It is, as I have said, in the view 
of every ship, much more of every 
fleet, which sails to make reprisals, to 
^t on shore. There is no place of 



note which can be attacked, wliere' 
neutral or British subjects do not re- 
side, or have property, or where the 
enemy may not colourably borroic 
their names. 

* If it is not within the jurisdiction 
of the prize court, consider the conse- 
quence to the captors ; to the claim- 
ants ; and to the state. 

* The captors are in a miserable 
condition indeed. The prize cannot 
be condemned. If granted, it cannot 
be shared. Every officer and sailor 
may be liable to actions without num- 
ber. The taking cannot be disputed. 
To disprove the property, they can 
only have witnesses from abroad, who 
cannot be compelled to come. The 
grounds upon which the prize court 
condemns or acquits, cannot be read 
at law ; and, in every action where 
the plaintiff recovers to the value of* 
a farthing, the captor must pay the 
costs. 

* Colourable claimants might easily 
ruin the captors, through their want 
of the means of defence. 

* It would be equally mischievous^ 
to fair claimants. They could not 
have their property restored instantly, 
upon their own papers, books, and 
affidavits. They must make formal 
proof. And the owners or crew of a 
privateer all the while might be spend- 
ing the effects. 

' But to the state the consequenccs^ 
would be still more mischievous, 

' No distinction can be made be- 
tween British and neutrals. If the 
jurisdiction is null by the statutes, or. 
never was given, it can no more be 
exercised in the case of a neutral, than 
in the case of a subject 

* By the law of nations, and trea- 
ties, every nation is answerable to the 
other for all injuries done, by sea or 
land, or in fresh waters, or in port. 
Mutual convenience, eternal princi-' 
pies of justice, the wisest regulations 
of policy, and the consent of nations, 
have established a system of proce- 
dure, a code of law, and a court for 

the 
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the trial of prize. Every country sues 
in these courts of the. others, which 
areaJI governed by one and the same 
law, equally knnwn to each. The 
claimant is not obliged to sue the cap- 
tors for damages, and undergo all the 
delay and vexation to which he may 
think hirase If liable, if h(i sues by a 
form of litigation, of which he is to- 
taliy ignorant, and subjects his pro- 
perty to the rules and authority of a 
manicipal law, by which he is not 
bound. 

* Id short, every reason which cre- 
ated a prize court as to things taken 
upon the high seas, holds equally 
nfcoi they are thus taken at land. 
Tbe original cause of taking is here 
at sea. The force which terrified the 
place into a surrender was at sea. If 
ihcy had resisted, the force to subdue 
would- have been from the sea. 

* Mr. Piggott candidly said, it 
would be spinning very nicely, to con- 
tend, if the enemy left their ship, and 
got ashore wi'h money, were followed 
upon land, and stripped of their 
money, that this would not be a sea 
capture. I agree with him, but I 
cannot distinguish that case from this. 
Both takings are literally upon land. 
In both the prey is, as it were, killed 
at sea, and taken upon land. Here 
the capture of the goods on land is 
^^ immediate consequence of the 
surrender at discretion to a sea force. 

* Would a sum paid by capitulation 
• ^pon land have made it a sea or a land 
prize? 

^Cuibonq should all this subtlety 
.be spun, when the reason for a juris- 
**iction to judge a capture at sea, and 
«*icli a capture at land, is exactly the 
aaine? 

' 3. Authorities and immemorial 

* In 14^98, a treaty, intitled Confir- 

^<»^io Tractate contra spolia maritimay 

^ pro dfpr^datoril/us cvcrcendis, be- 

^^on Henrif VII. and Lumm XII. 

^-^^^rming one before made with 

^^^les VIII. (13 Hen. VII. Rymer, 

^** 12. p. 690.); and, in 1526, ano- 

w OL, II. 



ther between if ewry VII L 1781, 
and Francis 1. (17 Hen. >^p»^^ 
VIII. Rj/mer, vol. 14. p. ^e Caux 

ri.i . , 1 against 

*1hey stipulate, that ^^^^^^ 

(bctore any ship go<'S out 
of port, the admiral, ^c. shall ta^e 
sufficient security froin the owners, 
that the master and mariners shall 
keep the peace towards the subjects 
rof the other prince; and shall do them 
no injury or violence by land or sea, 
or in fresh waters, or in any port. 
The mariners to take an oath, that, 
w hen they return with their ships, and 
spoils, if they take any, they will im- 
mediately inform the admiral, or his 
officers, of the port from which they 
sailed, of their plunder, (prada^) 
spoils, and goods, without whose de^ 
crec and permission they shall not be 
siift'eied to convey them out of their 
ships, or to exchange, sell, or alien 
thcin. No body to purchase, SfC. from 
them, before the admiral, SfC. have 
declared them to be lawful prize and 
capture ; but, if it shall be 
found that the said plunder, [ 6X7 ] 
Cprada,J wa» taken away 
from the subjects, lands, kingdoms, 
or dominions, of either of the said 
kings, the goods taken, with damages 
and interest, shall, without delay, be 
ordered to be restored to the persons 
who have been plun<lered, and the 
sentence to be against masters, part- 
ners, owners, and sureties. 

* Either party aggrieved may appeal 
to the supreme council. 

' These treaties demonstrate the ju- 
risdiction of prize in the Admiralty 
and commissioners of appeal then, to 
have been pretty much as it is now. 
Ships of war are to give security to do 
no injury or violence by land or sea, 
or in fresh waters, or in any port. 
When they return with prize, they 
are to disclose it, if they have taken 
any thing b^ sea or land from the sub- 
jects of either prince. It they have 
taken from the subjects, lands^ king- 
doms, or dominions, of either, instant 
restitution to be made, with costs and 
P damages* 
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1 7 8 1 • ^aroages. If taken from 

y^^t^^^j ^^^ subject, in the land of 

T n . ux "'^ enemy, to be restored. 

a'yainst ^^ taken from the land of 

Eden' cither prince, though the 

goods of an enemy, to be 

restored : it is a breach and violation 

pf his territory. A capture of Admiral 

Boscawen upon the land and shore of 

die King of Portugal occasioned much 

discussion. 

' It manifestly appears from these 
treaties, that the jurisdiction equally 
extended to goods taken by ships or 
their crews on land and at sea. They 
shew too, that no property vests in 
any goods taken at sea or on land, by 
^ ship or her crew, till a sentence of 
condemnation as good and lawful 
prize ; which continues law to this 
day. 

* In Goss V. Withers, 2 Burr. 694, 
it is said, "That I had talked with Sir 
George Lee, who had examined the 
books of the court of Admiralty, and 
informed me, that they held the pro- 
perty not changed so as to bar the 
TOwncr, in favour of a vendee, or rc- 
captor, till there had been a sentence 
of condemnation, and that, in the 
reign of Charles II. Sir Richard Floyd, 
(the father of the late Sir Nathaniel,) 
gave a solemn judgment upon the 
point, and decreed restitution of a ship 
retaken by a privateer, afier she had 
been 14 weeks in the enemy's posses- 
sion, bepause she had not been con- 
demned. Th^t another case, upon 
the same principle, against a vendee, 
is cited at the end of Assievedo v. Cam- 
bridge, in 1695, (Lucas Y 9^) after a 
long possession, two sales, and several 
voyages." 

* In the reign of Queen Elizabeth, 
it is well known that a buccaneering 
war was carried on by private adven- 
turers, and that, in the Spanish West 
Indies, considerable prize was taken 
on land. 

* Dr. Wynne said, the commissions 
to fit out ships against the enemy, 
expressly authori2e the persons to 
>yhom they are granted to take the 



enemy's goods by land as well as by 
sea. 

* He cited one, by way of instance, 
in the 37th of Elizabeth, 1595, (Ry^^ 
mer, vol. l6\ p. 2751.) A commissioa 
to Robert Crosse, giving full power, in 
hostile manner, as weU by land as tta^ 
to invade, take, stay, and destroy, any 
ships or goods of the King of Spaim^ 
his subjects, or adherents. 

'^ And such ships, goods, jewelf, 
" bullion, or any other riches as thejr 
" shall take in them, we do stricdy 
'< charge and command you to tee 
** that they be safely preserved from 
" spoil, and to be brought home in 
** good order into our realm of Emg^ 
« land:' 

* They were to seize goods by land 
and sea. All tt^ey seized thay were to 
bring to England. No property vested 
till condemnation. They could only 
be condemned by the prize court of 
Admiralty. They, therefore, most cer- 
tainly were so condemned^ though the 
proceedings are lost. 

' In the reign of Queen EliztAeik^ 
and former reigns, many special com* 
missions issued, to inquire into depre- 
dations by violators of treaties, and 
the law of nations, which are to be 
seen in Rymer, But the most ancient 
instrument shews a prize jurisdiction, 
either inherent, or by commission, in 
the admiral. It is a letter from Ed* 
ward III. to the King of Portugal, 
(Rymcr, vol.6, p. 15.) and recites a 
complaint, that the admiral, before 
whom the goods were judicially de- 
manded, determined, that they should 
not be restored, as having been taken 
in war. 

* Since the reign of Queen Eliza- 
beth no special commission appears to 
have issued ; but the Judge of the Ad- 
miralty, either by virtue of an inhe- 
rent power, or the King's commission, 
or both, has solely exercised the ju- - 
risdiction of prize. 

' I will conclude with three propo- — 
sitions. 

* 1. That, so far back as particular^ 
cases can be trac^, which is for a cen<— - 

turv.^» 
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'^ry, the admiralty has judged of, 
>^d condemned, goods taken on land 
^^ prize, as well as goods taken on 

* 2, That every common-law autho- 
rity to be found on the subject, allows 
ttd supports the jurisdiction. 

' 3. That the legislature has, in 
JMny acts qf parliament, recognized 
aad referred to it, as clear, certain, 
and undoubted. 

* 1. 15 Aprily 1692. The sentence 
of Sir Charles Hedges, Judge of the Ad- 
auralty prize court, on goods ta^en on 
the plunder of a town. 

'* Captain Mann, commander of 
^ their Majesty's hired ships in the 
** IFest Indies, goes on shore with S(B- 
^ Tcral of his crew, and pillages a^d 
^ plunders the inhabitants of a town, 
** then in the territories and domin- 
^ ions of the French King, and brings 
'' off, and carries on board his ship, a 
^ con(>iderable quantity of goods, to 
*• the amount of ^20,000, as is sworn 
*' by several witnesses, besides 30 ne- 
^ groes, worth ^20 each. This pil- 
" lage he keeps to himself, without 
'* making any distribution thereof to 
" his followers, or crew. The ma- 
** riners, thinking they had a right to 
'* a share therc6f, have called him to 
" an account in the court of prize, 
*^ and the qucstious which arc made, 
•'are: 

'* 1. Whether this court has juris- 
** diction ? 
*' 2. Whether the mariner&'have a 
right to a share? 
'* 3. What that share shall be? 
'' 1. As to the jurisdiction ; which 
is twofold, the court of Admiralty, 
and the court of Prize. 
Here there is a long argument to 
^ew that it may belong to the court 
^ Admiralty, as incident to the mill- 
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tary authority of the ad- 

miral, in time of war,upon 

descents, as wtll as at 

sea,— -which is not mate* 

rial to be now stated.— 

He proceeds thus:) 

*' But go to the second ground of 
jurisdiction in this case, that it is, 
(as it is,) before the court of prize, 
where, by the plqin words of the 
patent under the broj^ seal of Eng-^ 
land, it is evident epough. that the 
court has cognizance of pnze goods 
taken from the French, as well by 
land as by sea. It is, therefoire^ 
very clear to me, that this court has 
jurisdiction." 
' He then proceeds upon the other 

two questions, fis to the shares, but 

that is not material. 

• This was followed, yery soon af- 
ter, by the cause which gave rise to 
the motion for a prohibition in 169S 

' 1703. Vigo Captures under dif« 
ferent circumstances. Many to this 
purport. 

• Adventure, Trcror, raptain- The 
Queen against the goods in 'a certaia 
schedule annexed, taken from the ene- 
my, at the port of 5/. Manf and St^ 
Vigo, in the kingdom of Spain, and 
put on board the said ship» and there, 
or in the hands of the said Trevor, 
now, or lately, repaining^ and against 
all persons in general. 

' Much ^as undoubtedly |tak^n on 
land, and all conden^ned* 

• 10 June, 17^5. Pfj/ta. Sentence 
of condemnation to the King. Seve- 
ral purses of money, and jewels^ 
amounting to ^30,000, and upwards, 
taken and seized as plunder, in the 
town oi Peyta, being a town in the 
Spanish West Indies, in the kingdom 
of Spain, from the enemies of the 

crown 
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178 I • C''Own of Great Britain, 
were riglitly and duly 
taken by the bfliccrs and 
mariners of his Majes- 
ty's ships, (naming thtin, 

* 4 Feb. 1746. Plunder taken from 
the island of St. BarthoJomcx, and 
condemned in Antigua^ viz. 170 ne- 
gro and mulatto b^laves, and divers 
other goods, wares, and merchandizes, 
sefecd and taken from the island of St. 
Bartholomew. 

* 27 April, 1759. Savannah. Taken 
by Sir Hydt Parkers fleet. Goods and 
effects, (specified,) taken in boats and 
craft, and on shore. Many claims and 
testitutions. 

■ * 27 June, 1759. Plunder taken at 
Senegal. 

* 28 March, 1763. Havannah. Up- 
0n another state of facts. The ship 
Tyger, and the effects on board, sur- 
rendered by capitulation, with the 
town ; — a treaty on land. 

* These cases shew, that, for a hun- 
dred years, the jurisdiction has been 
professedly, notoriously, and quietly 
exercised; which hads to the second 
proposition, that this exercise does not 
rest on acquiescence only, but 

* 2. That every common-law au- 
^ority to be found on the subject, al- 
lows and supports the jurisdiction. 

* Brown & Burton v. Franklyn^ the 
King's Proctor, Scacc. H. 10 W. 3. 
Carth. 474. Brown & Burton, the 
masters of two ships belonging to the 
East India Company, took a French 
ship, and cargOj and money, upon land. 
They had no letters of marque. The 
King's Proctor, upon the 

usual monition, got a sen- [ 6l9 ] 
tence of condemnation of 
the whole, as perquisite of Admiralty, 
and then proceeded upon the ground 
of this sentence, against Brown h Bur- 
fon, for an account. 



* They moved for a prohibition, 
suggesting the statutes of IS and 15 
B^ic, 2. and 2 lien. 4. and averring 
that the goods and merchandizes were 
taken upon land, in the East Indies, and 
that they were no parties to the sen- 
tence, never heard, and ought not to 
be bound. 

* The last was an objection upon 
the eternal principles of natural jn^ 
tice, but immediately removed, wheo 
the nature of the proceeding in 
came to be explained. 

' The ground which remained, 
their being taken upon land. If the 
court had no jurisdiction, the sentence 
was null and void, the subsequent pro- 
ceeding was illegal, and must hate 
been prohibited. 

*' But it was insisted, by the coufl- 
9el against the prohibition, that prize 
or no prize was a matter not triable at 
common law, but altogether appro- 
priated to the jurisdiction of the Ad- 
miralty. 

* The court concurred in this pro- 
position, and, therefore, denied the 
prohibition . 

* 'f his is a judgment in point, and 
the attempts which have been made 
shew, that no ingenuit) can distinguish 
it, and Lord Chief Baron Corny n draws 
a general conclusion and maxira of 
law from it: — ** If a sentence be in 
" the Admiralty, for a ship or goods, 
" as prize, a prohibition does not go 
" upon a suggestion, that it was not 
" prize, or that it was acquired tipon 
" land (a)." 

* But, in 1742, there is a more so- 
lemn and more elaborate judgment, by 
Lord Chief Justice L<»e, a very able, 
and a very strict common lawyer; viz, 
in Key & Hubbard v. Vincent Pearsei 
Zl January, 1742. I was counsel in 
it. It was argued, and could only be 
argued, as a mere question of law, just 
as if it had arisen in Westminster Hall^ 

upon 



(a) Com. Dig, title Admiralty. (E. 9. J 
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upon a capture in the river Thmncs, 
within the body of a county. 

* The colonies take all the common 
and statute law of England, applicable 
to their situation and condition. The 
courts of law prohibited the court of 
Admiralty, just as the courts of West- 
wmter Hall do here. 

I had a full note of it. But» luckily, 
Lord Chief Justice Lee having taken 
IJIHe to consider, he brought with him 
notes of the opinion he was to deliver* 
which notes we have in his own hand. 
I have also the report of the com- 
BUttee, and the order of counsel upon 

* I will state to you the notes from 
wiich the Chief Justice gave his opi- 
nion, in his own hand.' 

(Here his Lordship read the opinion 
of Lee, Chief Justice, verbatim, as it is 
set forth supra, p. 606 to 6O8). 

* Nothing can be clearer than the 
pfinciples laid down by him. The 
question, " prize or no prize" is the 
boundary line ; and not the locality of 
land pr sea, or port within the body 
of a county within the realm [f l]. 

* 3. That the legislature, in several 
acts of parliament, has recognized and 
referred to this jurisdiction over goods 
tai[en on land as prize. 

' The prize act of the 17th (Jb) and 
59th(c) of George II. contain a clause, 
tbat the Lords of the Admiralty shall 
ipant a commission, at the request of 
the owner, to the captain of any ship, 
** for attacking or taking, with such 



" ship, or with the crew 1-781* 
" thereof, any place ot >^^,^v 
" fortress upon the land, r Caux 
-or any ship or goods j^^^ 

belongmg to, or pos- Eden. 
" sessod by, Src." 

' The statuU* of the ipth of George 
Hit ((f), meaning to express the same 
thing, has used more words to effec- 
tuate the grant of the property to pri- 
vateers, but takes the jurisdiction for 
clear and certain. 

* Subsequent acts follow this. 

' Upon these authorities there can be 
no doubt. We, none of us. ever hac^ any. 

* If the question had \hen doubtful, 
arguments from utility and public con- 
venience ought to have turned the 
scale. It could answer no good end, 
and must produce inextricable mis- 
chief, to captors, claimants, and the 
state> if goods taken upon land by 
ships, should not be within the prize 
jurisdiction. 

* The merits arc no part of this 
question. If the captors have done 
wrong, in substance, or in manner, 
the Judge of Admiralty, and, if he 
err, the Lords of Appeal, have full 
power to make ample repara- 
tion. They give satisfaction [ 620 ] 
even to an enemy prisoner, 

who is illiberally plundered, or per- 
sonally ill treated. 

* As we are all clearly of the opi** 
nion I deliver, we ought not to contri- 
bute to the injustice and mischief 
which may be occasioned to many 

" persons, 



(bj\7 Geo.2.c,34,.^ 2. 
rc;29Geo.2.c. 34. § 2. 



CdJ 19 Geo. 3. c. 67. § 2. 



Q? 1] So in Menctone v. Gibbons, 3 

. V -R. 267, it was held, on the autho- 

."'yof this case, that the Admiralty 

Cour^ bas jurisdiction to proceed 

*'-^^>tist a ship, and condemn her to be 

5^'^» upon an hypothecation bond, 

"^^Ugh made on land: and that it 

^do no ditferencc that' the instru- 

^'^t was under seal ; any more than, 



in the case o^Bryvicr v. Atkins, (iH" 
fra, cit,) a recognizance entered into 
by the parties in a vice-admiralty 
co\irt, to abide the event of an appeal 
(which they held only to operate in 
that court as a stipulation) was an 
objection to the jurisdiction given to 
the court of appeal. 

PS 



6l20 



CASES IN ttlLARV TERM 



178I. pcr*^^*> ^^^^ g'ving li- 
y^^^ berty to declare in pro- 

Le Caux ^'^^^'®"» ^"^ ^^^ parties 

«„«:,.c^ know, they are not finally 
against , \ {: . , -^ 

Edek ^^""^^^ ^y °"'" j^^^s- 

ment. They may apply 
for a prohibition to every court in 
WeBtmimter-HalL 

* Therefore, we are all of opinion, 
that the rule should be discharged.' 

No motion has been made for a 
prohibition, in any other court; but an 



action, (viz. Mitchell and another r. 
Rodney and another,) in which the 
same question arises, was tried before 
Lord Mansfield^ at the Sittings after 
Hilary Term, 22 Geo, 3. and a special 
verdict found» upon which judgment 
passed in B. /{. for the defendant8» in 
the ensuing term, without argument, 
the opinion of the court being already 
known ; and a writ of error upon that 
judgment is now depending in the 
house of lords [t 126] [f 2]. 



[t 126] Oft the 24th of November, 1783, the judgment of the court be- 
low was affirmed. 



[v 2] The prize court has not only 
exclusive jurisdiction of the question 
of prise or iio prize, but also of the 
question who were the captors i and it 
has a right by its process to place the 
property captured in the hands of 
those parties whom it has decided to 
have an interest in the capture, as, in 
that instance, the army and navy 
jointly. And even if that court mis- 
construes an act of parliament on a 
matter within its jurisdiction, a pro- 
hibition will not lie. Lord Camden 
V. Hoiftef in error. 4 T. R, 382. So, if 
the prize court decide goods to be ene- 
mies' property, and the ship in which 
they were taketi to be neutral, and 
decree the former to the captors, and 
the latter to the claimant, it has an 
exclusive jurisdiction : also to decree 
what shall be paid to the latter for 
the freight which he has lost. And it 
may proceed for that purpose against 

Sarties having the produce in their 
ands; notwithstanding the goods hav^ 
been delivered to the captors, and the 
statute 19 G. 3. c. 67* «• 2. vests pri^c 
goods in them. Smart v. fVolJ\ 3 T. R, 
323. In this and the preceding cd.se, 
these of Le Cau£ v. Eden^ and Linda 
V. Rodney f are fully confirmed, and 
considered as fundamental decisions 



«( 



(( 



on this subject; which is also fully 
discussed and illustrated by the argu- 
ments and judgments there given. 
On the principle of these decisions 
also it is settled, that captors have an 
insurable interest; being *' liable to 
** be called to account in the court of 
Admiralty ,where they may be amtrc- 
ed in damages and costs,'* per Lord 
Kenyan, Boehm v. Bell, 8 T. R. 154. 
See also Le Cras v. Hughes j Marshall, 
Ins. 108. See also JFillis v. Commis- 
sioners of Appeal in Prize Causes, 5 
East, 22, and Brymer v. Atkins, 1 H. 
BL 164, to which the same observa- 
tions apply. In the former of these 
cases it was decided, that the com- - 
missioners had power (upon their ori- * 
ginal jurisdiction independent of the.s 
prize acts) to charge the agent for thess 
captor, with interest upon the pro— ^^ 
ceeds, after a decree of restitution, liwm 
the latter it was held, that where a^ 
prize court is authorized, by statute^ ^ 
to give the full value of ship, &c. toc^ 
the appellant, it is not bound to inter— "a 
pret those words by any definite mea— ^ 
sure, (as by the price at the port 
which it was carried,) but has a dis- 
cretionary power to declare the full 
value, and also to enforce paymcnl 
of it from the sureties. 
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LuxTON against Robinson. gt^F^^ary. 

• 

ASSUMPSIT, on ah agreement, by which the defendant In an adion 
•" was to take, of the plaintiff, certain premises, known by JJ^^^ fo ddivcr 
the name, S^c. and the goods and fixtures, which should appear posMssion for 
10 be the property of the plaintiff, by a fair appraisement, by 5^i|o„7**^*ii. 
two appraisers, or their umpire, or else to forfeit a deposit of ject to a forfei- 
fce ginneas, and, if either should fail in his part of the agree- {""=! ^ «*'i"«» 
ment, that he should pay .t'lO to the other, exclusive of the tuc person who 
deposit ; the defendant to take possession on a day specified. *•* *" <ici>ver 
The plaintiff averred, that, on the day, he was ready and wil- Sottue for Uie' 
Bb| to deliver to the defendant the said premises, and such forfeiture, wUh- 
pods and fixtures as should appear to be the property of the bis declaration « 
ihintifT, at such appraisemeni a^ in the said agreement men- pouenory titu 
thned, yet the defendant did not then, nor at any other time, ^^ ^^ ' 
accept and take of the plaintiff, the said premises, but wholly 
ftfused so to do, by reason whereof he became liable to pay 
4c said sum of ^10, exclusive of the deposit. Special x)e- 
murrer ; for that it does not appear ; ] . That the plaintiff had 
lay interest in the said premises, at the time of making the 
igreement ; nor, 2. That he ever requested the defendant to 
take the said premises, and such of the said goods, ^c. ; nor^ 
'B. That the said goods and fixtures were ever appraised in any 
banner whatsoever. 

In support of the declaration, it was said, that, when a party 
declares on a demise, there is no occasion to shew an interest ; 
if the defendant means to call that in question, he ought to 
iJead nil habuit in fene;7ze/z^i% and then the plaintiff must shew [ 621 ] 
^ tide in his replication. Besides, in this case, it was not ne- 
cessary that the plaintiff should have an interest in tlie pre- 
xnises, for nothing was to be paid but for the goods and fix- 
tores. As to the appraisement, it was enough to aver, that 
le was ready and willing. He could not have an actual ap- 
]n«isement without the concurrence of the defendant; for, 
from the nature of the contract, one appraiser must have been 
named by each. 
Woody for the plaintiff. — Runnington, for the defendant. 
BuLLER, jM5/ice,— This is not like a demise by deed. 
Here, the plaintiff was to deliver possession y and, therefore, 
he ought to have shewn, that he had a right so to do. With 
Regard to the appraisement, if each was to appoint one, he 
should have shewn, that he had appointed ono. 
fVood had le^ve to amend, on payment of costs. 

P4 
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Saturday, 
20th Feb. 



The King against the Inhabitants of Cor- 

HAMPTON. 



When the title 
of the rate is— 
•o much m the 
pound, — and the 
pauper's name is 
inserted in the 
rate, and alto 
hif yearly rent, 
though nothing 
is written 
igainst his name 
in the column of 
ttms aunsed, 
this is a sufficient 
rating for the 
purpose of gain- 
ing a settlement. 



nnHE court of quarter sessions for the county of Surty, 
^ confirmed an order of two justices, for removing the wrfe 
and children of one Richard Goodiff, from the parish of 
Croydon, to the parish of Corhampton, subject to the <i|i> 
uion of this court, on the following facts : - \ 

Hichard Goodlffw^LS originally settled at Corhampton. % 
1769 he came to Croydon, and there rented a house il 
j£4. Ws.per annum. On the 10th ofJntie, 1773, the overseen 
of the poor of Croydon made a rate of 2^. in the pound, in 
this form, viz. 



Rent. 


■ i' 


Occupier's Names. 


Sums Assessed. 


^10. 
4. 


Q.C, 


A.B. 

Richard Goediff, 


£\. 



On the 22d of Juncy one of the overseers demanded of 
Goodiff'Ss. for the rate, dcclariughc was assessed in that sum 
for the rehef of the poor. Goorf;/f objected, alledging he was 
r 522 1 ^^^ ^ parishioner, llie overseer opened the rate-book, and 
shewed him his name thereui, and threatened to distrain for 
the 8s. if he did not pay it. Goodiff, on this, paid the money 
directly. In the afternoon of the same day, the overseer re- 
turned, with the vestry clerk, and offered to return the money> 
sayii^he had taken it by mistake. Goodiff' refiised to receive 
it. "^llie overseer, however, left it, and went away, on which 
Goodiff threw the money after him. 

It was admitted, that Q. C. meant Qutere Certificate. 

Mingay, in support of the order, said, he admitted, that 
in all the cases where the question had turned upon the wmy 
iu which the person meant to be rated was described, the 
court had inclined to a favourable construction, but that, here, 
there was no rating. There was no sum put against Crood^u 
name. The parish knew he occupied the house, but they 
never intended to rate him. The mistake of the overseer, 
(and corrected so soon^) iu supposing him rated when he was 

not, 
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^ty could not be binding on the parish. He cited Rex v« 
^Urblington (a). 

-iirbyy serjeant, and Palmer^ on ihe other side, insisted^ 
^^t the omission of a particular sum in the column of ^' sums 
^tsesset//* was supplied by the styk of the rate, being a rate 
^£5. in the pound , coupled witfi the entry of £4 opposite 
to Goodiff's name, in the column of rent. The case of Rex 
^. WarblingtoH was very different in its circumstances from 
Usy and went upon fraud committed by the pauper. 

Lord Mansfibld^ (stopping 'Ptf/mer,) — ^The case cited 

does not apply. The payment, there, was not till a year 

lAer it should have been made, and the overseer was induced 

to receive it by a misrepresentation. There is no question 

here. The title of the rate is *' Two shillings in the poundy* 

wAy in the column of renty Goodiff^'s rent is '£4. Iliia 

files his proportion of the rate. For what purpose was his 

mme inserted, if not to rate him ? Then, has he paid ? 

Yes ; and against his will ; and the overseer shall not have 

it m his power to say, upon reconsidering the matter, ^ I 

^ have thought better of it, and you shall not gain a settle- 

« «ient." 

Both the orders quashed [f 1£7]. 



6«« 
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The Kiva 
against 

CoKHABfP- 

Toir* 



(a) T. U Geo. 3. Bttrr. Setil. Ca. 
Ko. 245. 



[t 127] Vide Rex v. Heckmond- 
ivicke^ tupra, p. 564, and the cases 
there cited, note [f 65], 






Yates against Freckleton. 

CTION on a note of hand. The plaintiff's attorney, in 
town, had sent the note to Jot, an attorney, at Coven- 
, where the defendant resided, to present it for payment; 
by the letter inclosing it, directed him, if payment 
hould be refused, to return it immctdiately to him ; adding, 
at, in that event, he would send down a writ to him, to ar- 
t the defendant. Fox having accordingly presented the 
ote, and payment being refused, he wrote to the attorney in 
wn, to inform him of it, and a writ was sent to him, upon 
hich he arrested the defendant, who gave bail to the sheriff. 
-JoXf afterwards, got an assignment of the bail-bond, -to the 
iS^laintiff, and, some time afterwards, the defendant paid the 
'^ebt, and all the costs then incurred, to Fox, who gave him a 
-■Jpceipt. After this, the bail Mere served with process and no- 
"^ce of declarations on the bail-bond. Fox not having paid the 
^cney over to the plaintiff, or his attorney, and the attorney 

having 




[ 623 ] 

Menday, 
12th Feb. 



Payment of the 
d(*bt>, to an agent 
employed to tut 
the defendant bjr 
the plaii^tiff'a 
attorney, is not 
payment to the 
plaintiff, thongli 
payment to the 
attorney liims^lf 
is. 



6£S 
1781. 



Yates 

against 

Freckle* 

TOM. 
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having employed another agent, but without givii^ any notice 
of the change to the defendant. The letter to Fox, accom^ 
panjing the note, had not been shewn to the defendant, before 
he paid the money ; but, when the process on the bail-bond 
had been served by the new agent, Fox produced it to the 
defendant, to convince him that he was duly authorized to re- 
ceive the money. 

On Thursday, the 1st of February, Douglas obtained a 
rule for the plamtiff to shew cause, why the proceedings od 
the bail-bond, subsequent to the payment of the debt and 
costs by the defendant, should not be set aside, with coatt; 
and all further proceedings in the mean time staid. On &»^^ 
turday, the 10th of February, this rule was enlarged, wiAi 
the addition, that Fox, on notice to be given him of the nik^ 
should answer the several matters in the affidavits. 

It was then, and this day, urged, in support of the rule^ 
that payment to an agent is the same thing as payment to die 
original attorney ; and that the plaintiff's attorney ought not to 
have changed his agent, without giving notice to the defendant. 
That, besides, the letter, here, was to be considered as a spe- 
cial authority to receive the money, and, although it had not 
been shewn to the defendant before the payment, yet the 
plaintiff, who had thereby, (throush his attorney,) vested the 
power in Fox, ought not to be suffered to avail himself of that 
circumstance. 

Dunning, for the plaintiff. — Caldecot, hr Fox. 

The court were clear, that an agent employed to sue [f], is 
not, therefore, authorued to receive payment [C^*]. lliey 
said, it had been formerly doubted, whedier payment to the 
attorney was payment to die party, thou^ it was now settled 
to be so [ 1]. That the letter, so far from importing an autho- 
rity to receive the money, implied the reverse, in case the note 
should not be paid voluntarily^ because^ mthatevent^ Fox 

was 



[<3>] But if the agent in town, take 
money out of court, which the de- 
fendant has paid in under a judge's 
order, but irregularly, that shall bind 
the plaintiff, and be a waver of the 



irregularity. Griffiths v. Williams^ 
B, R. JS. 27 Geo. 3. 1 Tern Rep. 
710. 

[1] Vide Pawel v. Little, B. R. H. 
20 Geo, 2, 1 Blackst. 8. 



[f] In De Moranda v« Dunkin, 
AT,R, 1 19, this decision was men- 
tioned with approbation : but it was 
distinguished from the circumstances 
of that case ; in which a special 
bailiff appointed by the sheriff (at the 
request of an agent in the country 



employed by the plaintiff to execute a 
writ) had arrested the defendant, and 
suffered him to escape, and the court 
decided that the plaintiff was bound 
by the act of the agent, and could not 
rule the sheriff to return the writ. 
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to return it. If it had been meant^ that he should also, 
in that case^ receive the money, the note would have been left 
in his custody. 

Fox having made no exculpatory affidavit^ an absolute nile 
ivas made, that, upon payment by the defendant, of the debt 
and costs, (the costs o^ this application excepted,) to the 
plaintiff, all further proceedings should be staid; and that 
Fox should pay the debt and costs to the defendant, and 
also the plaintiff's costs of this application to him, on or be- 
fore the I st of March, otherwise an attachment to issue against 
him. 
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Yates 
against 
Freckle- 
ton. 



Bradbury against Wright. 

A CTIQN oi replevin. The defendant makes conusance 
-^ as the bailiff of one JVi/kinsort, and then states; — That 
Eyre and Bretland were seised in fee of the loom in quo^ and 
that they, by indenture, dated the 20th of Jpril^ 1693, bar- 
gained and sold, aliened, released, and contirmed^ the same, 
to Jordan Bradbury, his heirs and assigns, in fee-farm^ for 
«ver, yielding and paying, yearly, to Bretland^ his heirs and 
assigns for ever, by half-yearly payments, at a place and on 
"die times mentioned, the yearly rent of £^ 1 Is, 6d. '^ with- 
out any deduction, defalcation, or abatement for, or in any 
'^yspect tvhatsoever" That seisin was delivered to him accorct- 
JOgly, and, by virtue of the said premises, Jordan Bradbury 
^came and was seised in fee of the locus in quo, and Bret' 
^Tid became and was seised in fee of the fee-farm rent of 
«f 4. 175. 6d. by the said indenture of feoffment so reserved and 
^^<^ade payable to him, his heirs and assigns : Then deduces a 
*i^le to the s^id fee farm rent to Wilkinson^ and alledges, that 
"&2. 8s. 9d. of the 9!di\A fee farm rent for one half year, was ia 
^rear, and that the goods were taken as a distress for the 

same. 



Monday, 
12th Feb. 



On a grant of a 
fee-farm rent, 
« without any 
deduction, de* 
falcation, or 
abatement, for 
or in any respect 
whatsoever,*' 
the grantee is 
entitled to re- 
ceive the fuU 
rent, without 
deducting the 
land-tax.—* 
Diitreat ii not 
incident to a 
fee-farm rent 
asfuch, except 
the case is 
brought within 
the statute of 
4 Geo. 3. c. «. 
§51F1]. 

£ 625 ] 



[f l] By that section, after 24th 
une, 1731, all persons and corpora- 
Ions have the like remedy, by distress, 
nd by impounding and selling the 
^ame, in cases of rent-seek, rents of 
^^ssizc, and chief rents (which had 
^)een duly ans weired or paid for > the 
'^pace of three years within the space 
^^>f twenty years before the first day of 
that present sQssion of parliament, or 



should thereafter be created), " as by 
*' 2 Jy, <5' M, sess. 1,0.5. in case of rent 
" reserved upon lease,*' i. e» where 
there is a clause of distress ; but the 
wording is inaccurate; for it depends 
upon the insertion of such clause, 
whether the rent reserved is a rent- 
charge, for which distress may be 
taken, or a rent-seek. 
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Bradbury 

against 

Wright. 
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8aine.-*#PZea in bar^ as to £5. \^d. part of the said £2, 9$. 9df. 
that, by the laiid-tax act of ,1778| 17 s. 4d. was assemed on die 
locus in quOf that a like rate for the S2i\d fee-farm rent would, 
by a jubt proportion, amount to the said %8. 1 -d, ; wherefore 
the plaintiff, according to the form of the said statute [1], did 
abate, deduct, and keep in his hands, the said ^s, 1 \d, ; and, 
as to the residue, he pleaded a tender and refusal, prior to 
the time when, i^c. and that, after the tender, and before the 
said distress was so made and taken as aforesaid, no request 
or demaud was made of die said residue. — General De» 
murrer. 

The question argued by the counsel, upon this record, wa% 
Whether, by virtue of the words, " without any deductimtf, 
" defalcation^ or abatement, for^ or in any respect whaUo^ 
** €i;er," the grantee of the rent was intitled to receive die 
whole, discharged of the land-tax ? Davenport argued for 
for the defendant, in support of the demurrer, and Chambrt 
the plaintifffF 2]. 

For die defendant, Brewster v. Kitchen (a), and a case 
of iShampernon v. Champernon, before the present Lord 
Chancellor (b\ were cited. In the first, upon a covenant to 
pay a rent-charge, without deduction of any taxes for the 
said rent, it was held, by Lord Holt, and the whole court, 
that the rent was to be paid in full, without deducting the 
land' tax imposed by 4 & 5 Will, and Mar. Tliis case was 
stated to be in point, and one of the reasons given by Lord 
Holt for \i\$ opinion in that case seemed, it was said, a 
fortiori, applicable to the present; for the rent, there, waa 
granted in l649> and, although the present form of the land- 
tax, and which was established before the question arose, had 
not then been introduced, yet, (because taxes of that nature^ 
viz. the monthly assessments, had obtained before that tiroe, 
and there was, in the acts of Uie commonwealth, the same 
clause as in die then and present land-tsix acts, for tlie te«> 
nants to deduct the tax out of their rent [£],) he thought, 
that the words of exemption must have been meant to com* 
[ 626 ] prebend such taxes, if imposed in future, and to exempt 
the grantee from the burthen of them. As to the present 

case. 



[1] VideMV.SfM.cl.SS. Co- 
pied in all the subscqucut land-tax 
acts. 

(a) B. jR. H. 9 ^V' 3. 1 Ld. Rnvm. 
317. S'.C.Salk.igS. Carth.43s/ 



(b) 1780. 

[2] 4 l\\ cS M, c. 1. § 13. Copied 
in the subsequcut acts. ^/. If the 
clause referred to in the plea (viz. § 6.) 
was in the acts of the cominowcalth. 



[f 2] In the former editions, the arguments for plaintilf and dcfendaat 
Were reversed, by mistake. 



IN THE TWENTV-FIRST TOAR OF GEORGE III. 62« 

cn^ tbe land-tax had been established in ita present form just 1781. 
tbyear before the date of the deed on which the question anses^ v^V^^ 
Btd, therefore, must have been in the contemplation of the Bradbjrt 
firties. In Chnmpermm v. Champerrion, the question was a -airist 
npon the construction of a power to make jointures fret from Wiuoht. 
I UttHy and the lA)rd Chancellor held, that the land-tax Mas 
particularly withm the words of the power, as being the only 
tax to which land is absolutely liable. 

Chambre insisted, that neither of those tw o cases applied, 
because, in both, the word " taxes'* was expressly used. So, 
mlJooprcood v. Barefoot^ whore the tenant was also held liable 
to the land-tax, the words were still stronger, " And all sums 
" that now are or shall be assessed or taied for and in respect 
• of die premises for chimney money, church and poor, or 
^^heizm.ie{c)r He said, the question was, whether the de- 
fendant was intitled to the exemption, notwithstanding the 
dnise in the land-tax acts, by which landlords, owners, and 
, proprietors of lands, are authorized to abate and deduct a 
proportionable i^art out of every Jeefarm rent, or other an- 
imai rent payable out of their lands, of the rate taxed or 
auessed on them(tf). To intide him to such exemption, tha 
words taxes or assessments ought to have been used. Tlie 
statute provides, by anodier clause, ^' lliat nothing therein 
^contained shall be construed to alter, change, determine, 
''or make void, any contracts, covenants, or agreements 
** lAatsoever, between landlord and tenant, or any other per- 
*^»on8, touching die payment of taxes and assessments (b) J* 
^Ut neither could a case where nothing is said about taxes or 
^^tssmentSf be brought ^vithin that clause. Hie general ex- 
^^ssions in die deed ought not to be extended to parliament- 
?0^ impositions. ITiey wtre a sort of words of course, and, 
^^ truth, meant nothing more than was conipi-ehcndtd in the 
^"^"^ervation itself. With regard to the argument drawn from 
£^^ time when the deed was made, it was tu be considered, 
^f^^t die land-tax was then only occasional, and, therefore, it 
^as not to be presumed, that the parties foresaw die perma- 
nt renewal of it, or had it at all in contemplation. 
BuLLER, J/z.^/zV^, asked, if this did not, on the pleadings, [ 627 ] 
pear to be that sort of rent for which there was no remedy 
!^ distress at common law, for he conceived, that, since the 
alute of quia emptores [f S], a rent granted in fee could not 

be 

(c) B, R. T. 8 Ann, 1 1 Mod. 238. ^ (b) 4 Geo. 5. c. 2. § 32. 4 JT. * Jtf. 
(aj 4, IV. 4- JVL c. 1. § 6\ c. 1. § 34. "^ 



[f 3] No rent service can be re- emptores^ on any grant in fee. F. N. 
'Served, except by the king, since quia M. 210. C. Because no njan can 



create 
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1781* be distrained for, without an express clause making it 

v^V"^^ cfaar|[e; and he denied Davenport^ s answer to this, vt. 

Bradbvrt fee-Jarm rents were rent-chai^es ; observing, that, by \ 

against finitions ib all the books, the appellation of ^^ fee-farm 

Wright, respected the proportion between the amount of th 

and the value of the land[l]. If this rent was a ren 



[l] Teodi Firma appellatur^ cum quis, 
ex dono vel concessione alterius, pradia 
ienuerit sibi ct haredilnts suis, reddendo 
Vf/ dimidiam vel tertiam, vel ad mmns, 
quartam partem vert valoris. Tenens 
Aujmmodi ad nulla servitia obligatur 
nisi qua in ipsa charta continentur, ex- 
cepta fdelitate^ qua: omnibus tenuris 
incumbet, Spelm. Gloss. 221. col. 1. 
" Ckescun feefarm seraentend le ve- 
** raye value del terre^ qui est le cause 
" n*aura ent reliefe," Brooke Abr. 
iitk Reliefe, 201. pi. 5. 8. Cites 45 
Ed. 3. .15. and Old Tenures. 

Blackstone^ (Comm, vol. 2. p. 43.) 
saysy ** A fee-&rm rent is a rent-charge 
^ m fee, issuing out of an estate in 
*^ fee, of at least one-fourth of the 
** value of the land at the time of its 
^ reservation." And he cites Co. 
lAttl. 143. ; which does, at first, seem 
to authoriza his definition ; for the 
words of Lord Coke are, *' It, (i. e, a 
" rent reserved by deed, with a clause 
** of distress,) is called a rent-charge, 
** because the land, for payment 
*^ thereof, is charged with a distress;*' 
and then he goes on, immediately, to 
say, *' If it be to the whole vaflue of 
'' the land, or to the fourth part of the 
** value, then the rent is called a fee- 
**farin." Blqckstone^ probably, ^- 



cording to the most natural 8 
vious construction, understood t 
noun " it " in the second sentei 
relate to the same thinp; as in I 
mcr sentence, viz, to rent -char g 
it should seem, on consicierii 
authorities above referred to, ( 
they do not expressly exclude t 
of distress,) together with the 
Littleton^ that, by an inversion 
guage not uncommon even no 
frequently preferred, from affec 
in Lord Coke's time, the relative 
second sentence, is placed bef 
noun substantive, viz ** the ret 
which it refers, and, therefore, t 
tence ought to be understood as c 
and independent of the precedii 
and as if it had run thus : *^ 77 
'* (t. e, a rent certain reserved to 
*' and his heirs, which is whatLi 
^' is speaicipgpf,) if it be to the 
*•' value of the land, or to the 
part of the value, is called 
farm" If this is the true coi 
tion, the inference is, that tl 
scription of fee farm, taken by 
does not imply a power of di« 
which seems to have been what j 
Justice, hinted at. But a rent 
of the proportion required, wou 
cease to be a feefarm rent, bee 



(C 



i< 



create a tenure of himself in fee. LtV^. distress; or a rcnt-scck, if nc 

215. But a rent-service may be re- clause. Litt, 217. It seems, 

served on a gift in tail, or for life, if fore, to follow, that any fee-fan 

the donor has the reversion in him. created since quia emptores by 

Idtt. 214. So a rent may be reserved ject, must be a rent-charge, 

on a grant in fee by deed, by way of rcnt-scck. 
rent-charge, if there be a clause of 
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ke said the distress eould not be supported but on the autho- 
MXty of 4 Geo. 2. c. 28. § 5. and the avowry had not stated, 
^according to that statute^) that the rent had been duly an- 
swered 
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power of distress was superadded. A 
Jee-farm rent may either be a rent- 
seek or a rent-charge, and, (till the 
statute of quia emptores,) might have 
been a rent-service [t 128]. But then, 
in pleading, in order to justify in re- 
plevin^ it would be necessary, not on- ' 



ly to shew that the rent was sifee^arm 
renty but also to call it a rent^ckarge, 
or to state that a power of distress was 
annexed to it. This, probably, could 
not have been done here, because, in 
fact, no such power was given by the 
deed. 



I 



[t 128] Vide Mr. Hargrove's Edi- 
tion of Co. Littl, p. 144, a. Note (5), 
where the very learned editor is of 



opinion, " that the term *fee^arfiC 
** is not properly applicable to any 
" rents, except ren^«-«ervtce"[F 4], 



ff 4] Fee-farm- rent, is rent reserv- 
ed upon a grant in fee : (Fiiz. N. B, 
210, C,J. Provided it be not less than 
«>ne-fourth of the value. Co. Litt, 
^^. b. A\sOj2 Inst. 44, is expressly ac- 
cordant, which is quoted in Mr. Har- 
e's note to th(; preceding passage, 
a contrar}' authority, viz, to shew 
a rent reserved on a grant in 
is a fee-farm rent, xchaiever its 
um may be, Tliese are Lord 
A^s words : " Either the rent upon 
^'hich it was before letten to farme, 
r at least one -fourth of that farm- 
"ent** and he there quotes Britton, 
horn Mr. H, also relies on as an 
thority for his position), with an 
"pression of dissent. " But^ Britton 
Uhy fee farmes sont terres tenvs en 
a rendre pvr eux per ann le veray 
lu€y ouplus oil meins" Where it is 
servable that Britton y though he 
^^^^s not express Lord Cokc\ limita- 
mn to one-fourth, by no means de- 
^es it ; but leaves it ambiguous, 
herefore, ho seems no direct autho- 
5ty for Mr. Hargrave's doctrine, even 
^ he were not overpowered by Lord 
oke^s dissent. MadoXy Firma Burgi, 
. whom Mr. Hargrove also cites as 
|in authority, only says, ** By fec- 





" farm is meant perpetual ferme or 
*^ rent/' Without entering into the 
subject of quantum. The precedents 
of grants in fee-farm, which he there 
refers to in his Formulart^ do not 
shew any thing as to the point of 
quantum. It is certain that lands held 
in fee-farm generally, were exempted 
from wardship, £f c. in Magna Charia, 
c. 27* without any expression of the 
value. Therefore it would appear, 
that there was some understood value 
at common law, the payment of which 
entitled the tenant in fee-farm to suck 
exemptions, and for this reason, as 
well as on the express authorities here 
collected, it seems the better opinion* 
that a fee-farm rent must, at the time 
of its creation, be at the least one- 
fourth of the value of the lands^ 
With the greatest deference to Mr. 
Hargrav€*s superior learning and judg- 
ment, I cannot understand how the 
term fee-farm -rent can be confined to 
rent-service. It appears, by the prin- 
ciples above stated, (jtote r 3), that a 
fee-farm-rcnt cannot be a rent-service, 
unless created before quia emptorety or 
by a grant of the crown : and Co. 
Litt. in the place cited, 144, a, is ex- 
press that a fee-fann-rcQt m4t^ be a 

rent- 



0S.9 



1781. 



Br A 1. BURT 

against 
Wright. 



CASES IN HILARY TERM 

swered or paid for the space of three years, witfam the space 
of twenty years before the first day of the session of parliament^ 
when the statute passed. 

Davenport then said, he was inclined to think, the right^to 
distrain was admitted l)y the plea. 

On the principal point, Lord Mansfield said^ with re- 
gard to Chambre^s observatimis or the cases, tliat, in pone 
of them, was there any mention of a subsequent land-tax. 
There could be no words stronger than those in the present 
case ; and it would not have been clearer if the deed had run, 
" without any deduction, defalcation, or abatement for taxes/' 
He said, he thought there were cases in the equity books tm 
this point, and desired the cause to stand over till this day, that 
they mii^ht be looked into. 

I. The court now, on tlie principal point, declared their 
opinion, that die rent shonld be paid without any deduction 
for the land-tax; and founded themselves on the authority of 
the cases cited from Lord Raymond^ SalkeUl, CartheWy and 
11 Mod, 'i. As to the other point, they were of opinion 
against the defendant, for that the rent \\ as, in its nature, a 
rent-seek, and the party could not distraui but under the sta- 
tute, and therefore, in his avowry, he ought to h^ve brought 
his case within it. 

But, as the merits were in the defendant's favour, it was 
agreedy that the demurrer should be allowed^ without costs od 
either side. 



irent-charge* Blackstone's error ap- 
pears only to have been in stating, that 
|t muse be a rent-charge, by taking 
that which was simply meant by Lord 
Coke as an instance, to be a definition 
of a fee-farm-rcnt. In the case cited 
from the year-books 45 Edw. 3. p. 15, 
it seems not only that a feofarm-rent 
is expressly limited to not less than 



one-fourth, but that the creation of 
such rents by lease in fee-farm, since 
quia imptoreSy is recognized by Finch" 
den, a judge. It s^ems, therefore, that 
where there is a lease in fee-farm, since 
the statute, there may be a fee-farm- 
rent, which is not a rent-service: but 
where there is tenure infee-farmf the 
rent is rent-service. 



The Etid of HiLkny Term, 21 Geoege III. 
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COURT OF KING'S BENCH, 

IX 

EASTER TERM, 

IX THE TWENTY-FIRST YEAR OF THE REIGN OF GEORGE lit. 



]?£ARSON against Campion. w«diic«uy, 

^ SdMsy. 

T\UNNING was to have shewn cause against a rule for a An apparitor 
-^^ prohibition to the ecclesiastical court, in a suit, by an ^.■'!!!!!.* ?!IL!*1?** 

\ ri*r I 1 iti/»i«ii •p>r'roai court 

appantor, for his fees ; but he mentioned, that he found it had for hu fees, 
been decided, that a proctor or register, cannot maintain such 
a suit, and for this cited, Pollard v. Gerrard (a) [I] ; and, as 
tfiis case seemed to be within the same reason, he withdrew 
his opposition to the rule. 

The rule made absolute. 



faj B. R. M. 13 ir. 3. Ld. Raym. [1 Vide, also, Joh ion v. Lee, 6, 
70a. T. 8 Will, 3. 5 Mod. 238. 
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Saturday, 
5th May. 



The King against the Inhabitants < 

Michael's in Bath. 



If a man who is 
insolvent has 
cunvcyed his 
estate to trustees 
for the payment 
of his debts, atid 
afterwards, be- 
fore tl»e trust is 
performed, gets 
Iraudulently in- 
to possession, a 
residence of 
forty days will 
not a gain a 
Bettleiuent« 



r 



^31 ] 



npHE court of Qnarter Sessions for the county of 
•*- confirmed an order of two justices, for the rei 
John Freeman, from Walcott, to St. Michael's in 1 
stated: 

" That the pauper, being entitled to two freehol 
in Walcotty one of the value of £Q,S a year, the othe 
a year, in 177B, conveyed them by lease and release, tc 
in trust, to be sold, and the money arising from the i 
paid, first in ^scharge of two mortgages due thereof^ 
mg to <£500^ afterwards to his odier creditors rates 
the surplus, if any, to liim, his executors, administn 
assigns; That the houses were both let to other perse 
time of the conveyance, and the pauper then resided 
lie house in the parish of St. Michael y at the rent 
per anmimf which he had occupied several years, till 1 
That, afterwards, one of the houses becoming void, 
tees Itttviog the possession and tlie key thereof > em]» 
JBetty Farrant, then a lodger in the pauper's house 
the said vacant house, and paid her 3s, for so doing, 
livered her the key for that purpose, which having < 
placed the key in the bar of the public house, amc 
other things of her own which she kept there, intend 
wards to re-deliver k to the trustees, but that the 
wife took it from thence, and took possession of t 
house, and, with her husband, had continued there c 
to the timie of removal, being, in the whole, one 
three quarters ; That one of die trustees, seeing hei 
her goods tliither, gave her notice she was doing w 
having the consent of either the trustees or creditors, 
she replied, " I am going to my own estate, for I 
" children can't lie in the street;" ITiat the premise 
yet been sold by the trustees; That the value th< 
about £Q50 at present, but at the time of the cc 
was something more ; That the debts owing by th< 
for wiiich such trust deed was executed, includii^ 
mortgages, were <£8S 1 and upwards ; That it did n< 
on that deed, how the annual rents were to be di 
till the sale should be made." 

Duffnirig and Burroughs^ in support of the rem* 
tended, that the pauper hud no property in Walcott 
he could gain a settlement, for that the conveyano 
the whole of his interest for the benefit of the crel 
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Aekti b^ing more than the value. They likened this to the 
esses of persons entitled to administration or dower, who 
reade without administration being granted, or dower as- 
agoed, and cited Rex v. Widwortky (b), and Rex v. Pains- 
vnck(c), to sheW) that such persons do not gain a settle- 
ment [f 129], It must, they said, be intended, that the 
ttustees were to have the immediate profits, as they had the 
possession. That the case of Rex v. Jutland (d), which 
Wwdd perhaps be relied on by the counsel on the other side, 
VIS only an opinion of Gould, Justice, on the circuit, and 
w» not argned on the merits, in this court. If they were 
to admit Hiat the pauper Iiad a right to have resided till the 
lihf yet they insisted, that he could not have gained a settle- 
Mt under the circumstances which had happened, because 
tfepos session was acquired by wrong. 

6ould and Morris ani;ued, against the Orders, that th^ 

tatees had no beneticial, and the creditors no legal in- 

Itet. The beneticial interest rema'med in the grantor till 

Aesde, and there was no doubt but that a scttlwnent might 

te acquired by au equitable estate. If this case differed from 

4it of a mortgagor in possession, it was stronger in favour 

of the settlement, because a morti^agee has both the legal 

^ a beneficial interest. This did not resembie the case of 

fier v. IVidworthy, because, till a<lininistration, nobody has 

• right where there are several next of kin. A sole next of 

'in would gain a settlement before administration. In Rex v. 

*ainswick, it was argued, and could not be denied, that 

^re were many things that might bar the dower, and pre- 

'^nt an assigmnent from being ever made. Aston, Justice^ 

^^ dissatisfied with the decision in that case. Here, the 

f^per, at any time, might have prevented the sale, by ten- 

"^ng the money. The trustees could not have maintained 

*^ ejectment against him till after the sale, and by joining 

'J^th the vendee. Tlicse were private transactions, which 

'*^e parish had no right to pry into, and the court would 

^t, in a settlemeut case, enter into the amount of a man*s [ 632 ] 

'*^bu, nor enquire whether there would, or would not, be 

* Surplus. They also relied on Rex v. Natlandy and men- 

*^iied a case of a device to trustees to sell, where the testa- 

*^«^s children continued to reside, and gained a settlement ; 

"^ svrid it must have been the same, if the devise had been 

^ «el| to pay debts. 

.. I/)rd Mansfikld, — If the estate on which a pauper re- 
'«es is substantially his property, that is sufficient, whatever 

forms 

^ r&) T. 10 <5' 1 1 Geo. 2. Burr. Setit. [t 129] VidcRcx\. North Curry, M. 

^^e*, No. 34. 22 Geo. 3. 

^ CvJ T, 14 Geo. 3. Burr. Settl. Cases, (d) M. 15 Geo. 3. Burr. Settl. Cases, 

^^- 243. No. 2i7. 

Q ^ 
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forms of conveyance there may be ; and, therefore a moit- 
gagor in possession gains a settlement, because the mortga— 
gee, notwithstanding the form, has but a chattel, and the 
mortgage is only a security. It is an affront to common 
sense to say the mortgagor is not the real owner. But here,. 
what interest had the pauper in this estate [f 1]? He made 
an immediate conveyance to trustees, not a mortgage, to sell 
and pay off two mor^ages and other debts, and when this 
conveyance was made, it was so doubtful whether there 
would be any surplus, diat the deed says that he shall have 
the surplus if any. He had only a chance of a residue, and 
had not a right to continue a moment in possession. A 
mortgagor has a right to the possession, till the mortgagee 
biings an ejectment. After the mprtgagee has got into poe> 
session he might gain a settlement. There is still another 
and a stronger ground, in this case, for the possessjpn was 
gained by fraud. 

WtLLEs, and Ashhurst, Justices^ of the same opinioa. 

BuLLER, Jtistice, — I am of the same opinion. To make 
this resemble the case of a mortgagor, an instance must be 
shewn in which the niortgagee had been in possession, and 
has lost it again by fraud [f 2]. 

I Both the orders confirmed. . 



[f l] In R, V. Tarrant LaunceSteriy 
as it is reported in 3 East. 226, the 
court appears to have reverted to this 
doctrine of Lord Mansfield^ (which 
seems questioned in R. v. Edington^ 
cit. infra,) and to have wished to con- 
£ne the acquisition of settlements by 
estate, according to the strict word of 
9 Geo, 1. c. 7- s. 5. to the continuance 
of the interest in the estate. 

It was there held, that a pauper, 
who after marriage, purchased an 
estate under ^30, and afterwards 
conveyed to trustees (in trust out of 
the rents, to raise a sum of money, 
and to pay ther residue to his wife for 
life, and after her death to the hus- 
band) though he continued in posses- 
sion, gained no settlement as by resi- 
dence on the equitable estate of his 
wife. That decision however may be 
supported on a different ground, men- 
tioned in the argument, viz. that the 
settlement would depend on the act 
of the original purchaser of an estate 



under £30, And I find from an M. S. 
note of this case, that this objectioa 
was first started by the court, during 
the argument on the other side, in 
these pointed terms. ** If the origi- 
'* nal estate was insufficient in value 
" to give the husband a settlement, 
" can the owner, by granting away 
" part of it, make it sufficient f" May 
not this be considered as the better 
foundation for this decision? It ap- 
pears otherwise difficult to reconcile, 
it with R. V. EdingtoH, 

[f 2] " In the case of R. v. St. Mi-^ 
** chaeVs, Bath, it was said, that 
" either a mortgagor or mortgagee 
" might gain a settlement, according 
'* to circumstances. One of those 
'' circumstances is possession; and 
" upon possession all the questions 
" have turned.'^ Per Buller, J. in 
R. V. Catherington, 3 T. R. 771: 
where it was held, that a mortgagor, 
who haviiTg been turned out of pos- 
session by ejectment at the suit of 

the 
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A N on^'/itf/ order of bastardy was made at the Notting' An original 
•^ hamSiire Sessions, (Easter 178(),) which having been S[J^'^^ 
removed into this court, and a rule granted to shew cause, be made at 
why it should not be quashed, the court desired the counsel sJ!J^]^' 
against the order to begin. 

Baldwin stated the principal objection to be, that the 
Sessions have no original jurisdiction in making orders of 
bastardy, and mentioned Dr. Burns opinion and reasoning r 533 1 
QD that point (e), and Wood's or Pridgeon*8 case in Bid' 
irode (f). 

HoTvarthy in support of the order, said, there were four 
<Mr five cases which had decided that the statute of Car. 1 . (g), 
^ves the Sessions an original jurisdiction. 

BuLLER, Justice^ read, from Bott(h)y Slater*a cz$e (i), 
and the couict were clearly of opinion, that the Sessions have 
an original jurisdiction [$]. 

The order confirmed. 



fe) Burn's Justice^ 13th Ed. vol. 1. 

ff) B. n. 13 Car. 1. 2 Buistr. 355. 
^- C.Cro.Car. 341.350. 

r^) 3 Car, I.e. 4. 

Ch) BottQnd.Ed. p. lip. 

rij B. R, £. 13 Car. 1. Cro. CarAje. 



[2] Vide Rex v. Cleg. M. 8 Geo. 1. 
1 Sir. 475, where an original order 
made at sessions was confirmed. It 
was not objected to on that ground, 
but, on the contrary, the authority to 
make such an order was admitted. 



tli 



mortgagee, afterwards inhabited 
of the houses on the estate, by 
ission of the agent of the latter, 
'^ed no settlement, having neither 
CA re nor ad rem. This doctrine 
* fully confirmed in R. v. Eding- 
1 East. 288; where the court 
that the best ground of the deci- 
le of the principal case was the pas- 
ion beiag fraudulent; and held, 
e, that a party remaining in pos- 
ion of an estate would gain a 
^ement, notwithstanding a con- 



veyance made in the mean time, of the 
legal estate to trustees, in trust to 
raise a sum of money by sale or mort- 
gage, and afterwards to reconvey. 
There was no evidence of what had 
been done under the trust, nor of 
what surplus would remain after the 
execution of it. It was a case in 
which value was not material; and 
the court considered in general, that 
such a cestui que trust is on the same 
footing with respect to settlements as 
a mortgagor. 
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A bill of ex- 
change with 
a blank in- 
donem"nt, 
being »tolen 
and nego- 
tiated, an 
innocent in- 
donee sliall 
recover upon 
it ag^mil tbf 
drawer. 



Peacock against Rhodes and Another. 

IN an action upon an inland bill of exchange, which w^ 
tried before Willfs, Justicey nt the last Spring Assizes 
for Yorkshire, a verdict, by con9ent, was found for the 
plaintiff, subject to the opinion of the court on a special cat^ 
stating the following facts : 

" The bill was drawn at Halifax^ on th^ Qth of Augmt, 
1780, by the defendants, upon Smilh, Payne, Si Smitkf 
payable to William Ingham, or order, 31 days after date^' 
for value received. It was indorsed by Wiliiam Insham^ 
and was prej^ented by the plaintiff for acceptance ana pay'^ 
ment, Init both were refused, of w hich due notice was given 
by the plaintiff to the defendants, and the money demaiHied 
of the defendants. The plaintiff, who was a mercer «| 
Scarborough f leceived the bill from a oian not known, vfao 
called himself William Brown ^ and, by that name, indorMI 
the bill to the plaintiff, of whom he bought cloth, and other 
articles in the way of the plaintiff's trade as a mercer, in his 
shop at Scarborough, and paid him that bill, the value 
whereof the plaintiff gave to the buyer in doth and other 
articles, and cash, and small bills. The plaintiff did not 
know the defendants, but had before, in his shop, received 
[ 634 ] bills drawn by them, which were duly paid. William Iwham^ 
to whom the bill was payable, indorsed it ; John tjaltry 
received it from him, and indorsed it; Joseph Fisher re- 
ceived it from John Daltri/ ; and it was stolen from Joseph 
Fisher y at York, (without any indorsement or transfer thereof 
by him,) along with other bills in his pocket-book, whereof 
bis pocket was picked, before the plaintiff took it in payment 
as aforesaid. I'he plaintiff declared as indorsee of Ingham!* 
Wood, for the plaintiff, argued, tliat the bill was taken, 
by Peacock, in the ordinary course of business, and there 
was no pretence that he had ncltice that it had been ob- 
tained unfairly. If he had, he admitted that he could 
not recover. A bill indorsed by the payee, is to be con- 
liidered to all intents as cash, upless he chooses to restrain its 
currency, which he may do by a special indorsement, as, 
" Pay the contents to William Fisher (k)" The very object 
in view, in making negotiable securities, i$, that they may 
serve the purposes of cash. The case of Miller v. Race (1)^ 
although the question there arose upon a bank-note, esta- 
blishes 



fkj Vide Anchtr V. The Bank of 
^ttgland, infra, p. G'37» 



(I) B.R. 11. 31 Geo. 2. 1 Burr. 4o2. 
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^diibes ibe principle just stated. If this bill had not be^ 

stoleo, but losty the owner might have maintained trover 

^inst the finder, but still the bond fide holder would have 

hen entitled to recover upon it. This was determined, with 

respect to a note upon a banker payable to ^. or bearer, in 

die case of Grant v. Faughan (m). Here, the bill was in- 

<fened blank, but that was the same thing in effect, as if it 

bd been made payable to the bearer. A bUnk indorsement 

ii an indorsement to all the world; to any body who shall 

hppen to be the bearer. There was a case of Francis ?• 

Jm/, directly in point to the present, tried before Lord 

Mansfield, two or three years ago. There, a bill, with 

Uank indorsements, had been picked out of die holder's 

Cket, at Manchester races. Being offered in payment to a 
le at Manchester J who did not know the persons whoso 
■■es appeared upon it, they sent to enquire about their 
cndit, and finding them responsible, gave a valuable consi^ 
faition for it, and sent it to their correspondent at London • 
He carried it to the drawee for acceptance, who detained it, 
snd said it was stolen ; upon which die house at Manchester 
hoi^t an action against the drawer. The Attorney^General 
^na for the defendant, and Mr. Dunning for the plaintiff. 
Ilie Attomey-General attempted to shew, that the defendants 
blew the bill had been unfairly obtained, and, having failed in 
^t proof, he gave up the cause, and the plaintiff recovered. 
^ argument on the part of die present defendants, would 
^tcod to all cases of fraud and imposition, as well as theft, 
^ would stop the currency of bills of exchange, because it 
^ould render it necessary for every indorsee to insist upon 
ffoof of all the circumstances, and tlie manner in which the 
viil came to the indorser. As tlie negligence, in this case, 
^aa on the part of the person who lost the bill, the loss ought 
"^ ^all upon him ; not upon the plaintiff. 

-^eant/y, for tlie defendants, — ^llie cases on this subject are 
^^ modem, but all of them establish a distinction between 
T^^k notes, or banker's cash notes payable to bearer, and in- 
^'^seable bills or notes. The two first sorts only are consi- 
■"^ as cash. No case that I have found is exactly in point 
^_^at before the court. In Price v. Neule (n)j which was 
Case of a forged bill, that had been accepted, and paid to 
ciefendant in the course of trade, your Lordship licid, that 
acceptor, having given credit to it by his acceptance, 
.^^^Id not recover back what he had paid to a bond Jide 
^^Xex\ but, in the present case, there was no acceptance. 

Walmsley 
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Walmsleyv. Child (o)f before Lord Hardwickb, wat vpoii 
cash notes payable to bearer. I^rd Holt makes the dis* 
tinction between bills and cash notes, in Tassell 8^ hee v« 
Lewis (p). So, in Hodges v. Steward, bills payable to 
bearer, and bills payable to order, are distinguished (q). 
Every indorsement of a bill of exchange is considered as a 
new bill. This was laid down by your Lordship in Heylin ▼• 
Adanison (r) ; and, in Miller v. Race, a bill is considered 
as being only a secuiity or document for a debt. The case of 
Ae Executors of Detallar v. Herring (s), seems exactly ia 
point for the defendants. It is there laid down, that, if die 
indorsee of a promissory note lose it, and the Ander pay it 
away in the course of trade, the indorsee may maintain trover 
against tlie person to whom it has been so paid, llie argiH 
ments from inconvenience are in favour of the defendants. 
No man is obliged to take a bill of exchange in payment* 
A trader should not, in prudence, take a bill, unless he know 
the person from whom he receives it. But if the law were as 
contended for on the part of the plaintiff, the temptations to 
theft would be increased. 

Lord Mansfield told Wood, he need not reply, and de^ 
livered the opinion of the court, as follows : 

Lord Mansfield, — I am glad this question was savedj^ 
not for any difficulty there is in the case, but because it is inn 
portant that general commercial points should be publicly de- 
cided. The holder of a bill of exchange, or promissory 
Qote, is not to be considered in the light of an assignee of the 
payee [f]. An assignee must take the thing assigned, subject 
to all the equity to which the original party was subject. If 
tfiis rule applied to bills and promissory notes, it would stop 
their currency. The law is settled, diat a holder, coming 
fairly by a bill or note, has nothing to do with tlie transaction 
between the original parties ; unless, perhaps, in the single 
case, (which is a hard one^ but has been determined,) of a 

pote 



(o) CancAlDec. 1749. 1 Vex. 341. 

CpJ 1 Ld. Raym. 743. 

CqJ B. H. 3 ^. & M. 1 SalL 125. 



CrJ B. R. M. 32 Geo. 2. 2 Burr. 
669- 674. 

CsJ Scacc. T.9G.I.9 Mod. 44. 47, 



[f] So, \uCqllins v, Martin, iBSpP* 
648, it was held that bills of exchange, 
wrongfully pledged by one banker to 
another, could not be recovered in 
trover from the latter by the party 
who had depobited them with the 



former, for the purpose of receiving 
them and placing; them to his account : 
the banker with whom they were 
pledged not being ;;riti/ to thecircun;* 
stances under which they were placec} 
in the others hands. 
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*^^te for money won at play (t) I see no difference between 

^ note indorsed blank, and one payable to bearer. They 

^^th go by delivery, and possession proves property in both 

^^ises. The question of maia Jides was for the consideration 

^f the jury, i he circuinstance9» that the buyer and also the 

^irawers were strangers to the plaintiff, and that he took the 

\>ill for goods on which he had a protit, were groimds of 

Suspicion, very tit tor their consideration. But they have con* 

tidere'i them, and have found it \^as received in the course of 

trade, and, therefore, the case is clear, and widiin the prin* 

piple qf all those Mr. IVood has cited, from that of Miller 

y. Race, downwards, to that determined by me at Nisi 

Prius, 

The Postea to be delivered to the plaintiff. 

(O Vide Loxpe v. JValler, T. 21 Geo. 3. infra, 7S6. 
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WoRTLEY against Rayner. 

/^N a plea of coverture, in an action of debt upon a judg- 
^^ ment, a verdict was found for the defendant, and a writ 
of fieri facifis sued out for the costs, commanding the sheriff 
to levy and pay them to the defendant, and her husband, A 
rule was granted to shew cause, why the writ, and proceed- 
ings thereon, should not be set aside for irregularity, it being 
a maxim, that a person, not a party to the record, cannot 
be benefited, nor charged by the process, without a scire 
facias. 

Cause was this ' day shewn ; but the court was clearly of 
opinion, that the proceedings were irregular. 

Ash HURST, Justice, said, the wife might have had process 
in her own name, because, the plaintiff having declared 
Ugainst her as sole, he was concluded from denying it. 

The Atturnej/'Getieral, for the plaintiff. — Dunning, for the 
defendant. 

The rule made absolute [!]• 

[1] Vide Fcnoycr v. Bract, T. 9 Will. 3. 1 Ld. Raj/m. 244, 



[637] 

Wedsesdair, 
9th May.' 

On a plea of 
coverture, and 
verdict for the 
defendant, lh§ 
husband caLTintit 
have executicA 
for the costs, 
without a ictnr 
fadas. 
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JJ^May! Ancher and Others against the Governor and 

Company of the Bank of England, 

A bill of ex- /^VNS Captain DaA/y a Dancy and rekident in Denmarkf 
chMgc bcia^ V/ ^^Qg incl^bted to the house of Clans Heide 6f Co. in 
i^payaBie to c LofidoHy applied lo one McKstuey to procure him a bill, in 
or order^ and in- oitler to discharge the debt. Mctstue accordingly obtained a 
the7e words,— "^ |jiU frQui the plahitifls at Christiana on CV^rw* Hcide 4r Co. 
" The viihM) witli whoui they had a correspondence ; ^vhich bill was as 
rp.^ai'u'fia'''' follows:—" Cfmstiafiay \7tli Janiuiiy, 1778. Two months 
account/'—D. *' alter sight, please to pay this, our so/a bill of exchange, to 

t^R^and ihl*biu " ^^**- •^^'" Micstue, . OT oi'dvT, ono hundred and twenty 
being sent to J?. " pounds Sterling, value in account, aiid place it to ac- 
hrm*an«fhe ^'^ " couut, as per advice from — Karen^ icldozc of Christian 
having givea D. ^' Ancher^ &; sons, — ^To Messieurs Clans Heide S)' Co. of 
hadTeceilld*it " London/'— On this bill was wrilten by Mastue, an in- 
and placed it to dorsemeut, in ihe Danish language, of this import: — " The 
I).»s account u within uiust he Credited to Captain Morten Larsen DM, 
•peciai indorse- " value io accouut. Christiana, \l\\i January^ \ll%j Jens 
ment a» restrains « Mo^stm^' — And it was remitted to Claus Heide i; Co. in 
oMb^^wii!" And the following letter: — " Agreeable to the desire of Cap- 
if, afterwards, a << tain Morten Lurseii Da hi, of Arendall, I have inclosed, 
mSpw-mlrtrnf ^* ^^^ ^^^ accoiuit, sent you Karen Ancher 6f sons^ bill, on 
to be by D. to '^ youfsclves, for «£l20, which you will, on receipt, be 
Ser u ^'ui\rn^' ^' pl^ascd to Credit his account with, and advise him of the 
upon it, aud ihc *' same." — ^^fhe bill was received by Claus Heide Sf Cou 
Sltbe'^r^n' ^^^ acCcpted, and they gave notice to the plaintiflFs, and 
diKountmg it to Dahl, that they bad received it, and placed it to his ac«» 
thHwl^'^Awi if ^^"**^' Afterwards, a forged indorsement, in English, was 
an agent of A. written upon it as follows : — " For roe, to pay Mr. Dttleff' 

IfictnJSfv^t ) " ^' -^«/'«^ o*" ^^^^' Morten L. DahlJ'—Muller, who 
pay the money WHS a clefk in the house of the acceptors, carried the bill, 
^^^ h' b"n *!?* ^^^^ indorsed, but which never had been in the hands of 
may recover ' Dahl, to the Bank, and indorsed it with his own name, upon 
back the money which it was discounted, hi the ordinary course of business, 
agent to the per- When the day of payment came, the acceptors having be- 
aen who dis- come insolvent, and Muller having abscoiuled, the bill was 
actlon^or money protested; and one Fuhberg, as a frienil or agent for the 
had and re- plaintiffs, came to the Jiank, and paid it for their honour 
r^638 1 ^® ^^ drawers; but, the forgery having been discovered, 
•■ this action for money had and received was brought against 

the Bank, on the ground, that the bill was not negotiable, 
on account of the special indorsement, and that it had, there- 
fore, been di$counted by the Bank, in their own wrong, and 
the money paid by Fulgherg, to take it up, paid by mistake. 

llie 



ceived. 
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*The cause was tried at Guildltall, before Lord Mans* 
^J^'ELD, at the Sittings after last Term, when his Lordship 
^^^x^ted a nonsuit; and it now came on in court, on a 



^tiun for setting aside the nonsuit^ and granting a new 

The Attomey-Generalf for the defendants^ — ^The Bank is 

perfectly innocent of any fraud. The bill was in dieir hands 

for a valuable consideration. The drawers, by bruiging thb 

Action, adopt the payment by Fu/gberg, and make him their 

agent, and, ^hen a drawer pays a bill, it b^omes a matter 

of account b< tween him and the acceptor, and all the IQ* 

dqrsers are dischargtd. This bill was originally drawn paj<* 

able to order, but the particular indorsement, it is said, made 

it not negotiable. 1 here can be no doubt, however, but that 

Daht might still have indorsed and negotiated it. it is true, 

as his name is termed, he never can be called upon as an 

indorser, but his debt is discharged by the credit given him 

by Ciaus Heide 6{ Co. 

Dunning, and Davenport, for the plaintiiFs, — ^Tlie bill was 
taken up by the piaintift s agent, without authority, but it 
Vfas pona JiJe, and for the best, and theiefore they have 
done r'glit to indemnify him. The parties are all innocent| 
but the Bank have been negligent, and the mistake in pay* 
iog them ought to be rectified. Hiq Attornei/-Geuerats 
-•"ule, as to the discharge of indorsers, by the payment by the 
cirawer, applies only where the drawer has paid, with a fuU 
l^nowledge of the circumstances. If the Bank, in this case, 
coiold not have sued the drawers, they cannot retain the 
naoncy ; which brings it to the question, Whether a bill that 
«as once been negotiable, must always continue so, and can- 
have that quality restrained by a particidar indorsement, 
** Pay to A. /i., and no one else," or the like? The con- 
*^t practice, witli regard to remittances of rents from the 
^o »a:itry, bhews, that negotiability may be restrained in that 
'^^^Hner. Those reniittances are made by bills payable to 
"T^^^r, but are generally indorsed by the payee to his banker, 
**i^out saying *' or order,'' for the express purpose of stop- 
tlieir negotiability. If a bill gets to Ae drawee, iU 
^jtiability ceases. This had been in the hands of the 
'Vnees. Notice was given by them to the plaintiffs, that 
-^ had received it, and to Dahl, that tliey had applied it to 
discharge of his debt, 
rd Mansfield, — ^The ground of the nonsuit was, that 
purpose for which the bill was drawn was answered, it 
iug been applitd to the credit of Daht, and he having 
uiesced. it therefore occurred to me, that the drawers 
received no injury, and had no interest. But, (which 
not attended to at the trial,) there has been a second 
ent; Jor the honour of the plaintiffs, and it is contended, 

that 
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17SI* ^^^ ' consideration has arisen on that second paymec 

\^t,^^^/ Where there is equal equity, possession must prevail ; 

An CHER ^® equity is equal between persons who have been eqi 

against innocent, and equally diligent. The question, therefore 

The Bank whether the Bank has been equally diligent. A bill, th< 

of once negotiable, is certainly capable of being restrained 

£ir«LAKi>. remember this being determined upon argument. A I: 

indorsement makes the bill payable to bearer, but, by a 

cial indorsement, the holder may stop the negotiabilil 

[ 640 ] Mctstue did so here. It does not seem to me, that, afte 

special indorsement by M(£stue, Dahl himself could 

indorsed it over. M(tstne did not mean to make himsell 

swerable as an indorser, or to enable Dahl to raise monc 

the bill, llie Barik could not have maintained an action 

the bill, against the plaintiffs. It was their negligence n 

read the special indorsement. 

WiLLES, Justice, — I am of the same opinion. The < 
tion is, whetlier the negotiability is not restrained bj 
indorsement; and I think it is. "^The Bank either did i 
or ought to have read, the indorsement. The only doul 
what should be the effect of the bill's having been takai 
by a third person ; but I think he must be taken to b< 
agent of the plaintiffs. 

Asn HURST, Justice^ — I am of the same opinion, 
question is, did the Bank use due diligence \ If they ha 
tended to the indorsement, they would not have discoi 
the bill. I think Dahl himself could not have indorse 
It was never the intention that Claus Heide Sf Co, should 
money to Dahl; but only that the amount should be set < 
his account. If the Bank have taken a bill not negotiab] 
is their own fault, and they are not entitled to retain 
money which has been paid them by mistake. 

BuLLER, Justice, — I have the misfortune to differ 
the rest of the court. As to the forgery, it was decide 
the case of Price v. Neale, in this court (a), that if a fc 
bill has been taken up, the money shall not be reco^ 
back from an innocent indorsee. Tlierefore, as against 
an indorsee, the forgery is not material. As to the ind 
ment by Mastue, it amounts to an indorsement to Dahl, 
makes him the proprietor ; and, the bill being original! 
gotiable, it seems to me to have continued so. What is c 
a restrained indorsement, viz. that the bill was to be ere 
to Dahl, appears to amount to the same thing as ** P« 
*' DahV^ The words " or order'* are omitted, but ii 
been determined, that such omission does not stop the 

gotia 

CmJM^^Gco.3. Burr. 1355. Since reported 1 Black$t,S\ 
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^tiability of a bill [f 130]. The circumstance^ that there 
"as an account between Dahl and the drawees^ cannot affect 
lird persons who knew nothing of that account But, if 
bill was only meant to pay tibe drawees, why was it not 
^z^^ancelled by them when they * received it ? Why did they ac- 
;pt it ? Did not that hold out negotiability to the rest of 
le world i This is an answer to any supposed negligence in 
defendants. Besides, if the bill was not meant to be ne- 

^otiable, why did the plaintiffs take it up ? That was done by 

^ftnother person, as it is said, for their honour ; but they have^ 
iDy bringmg the action, adopted His act. 

Lord Mansfield, — ^The whole turns on the question, 

'^d^iether the bill continued negotiable. As the case stands 

at present, let the nonsuit be set aside, but we will consider 

of it farther, and if we alter our opinions we will mention it. 

The case was never mentioned any farther. 

The rule made absolute [f 131]. 
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[t 130] Edie v. The East India 
Company^ B.R. T. 1 Geo. 3. 2 Burr. 

me. 

£t 131] The cause was again tried 



at the ensuing Sittings, before L6rd 
Mansfield, when the jury, by his Lord- 
ship's directions, found a verdict for 

the plaintiffs. ' 



X 



CoRNU against Blackburne. 

^^ an action of assumpsit upon a ransom bill, which was 
tried before Lord Mansfield, at Guildhall, at the 
ngs after the last Term, a verdict was found for the plain- 
subject to the opinion of the court^ on a case^ which 



^-*-.*j, 
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Xliat the ship Dolly, (mentioned in the declaration,) was 

by the Princesse de Robecq privateer, commanded 

^e plahitiff, on the 6th of June, 1780, upon the high 

at the heighth of Edinburgh, in her voyage from Lynn 

Liverpoole, laden with corn : That the Dolly, and her 

^o, tlien were the property of the defendant : That the 

^^intiff then was a natural-bom subject of the French King, 

whom the privateer had a commission, and that Thomas 

c/tett, the master of the Dolly, and the defendant, then 

•^e natural-bom subjects of the King of Great Britain : 

^t, at the time of the capture, a ransom bill was signed 

^€8^ by and between the plaintiff Fiiichett, and John But* 

the mate of the Dolly, (who was then given as an hos- 

to the plaintiff,) which ransom bill is in the French lan- 

^ge, and, being translated into English, is as follows : — 

^ No. 66. Registered the present ransom bill at the 

-Admiralty-office, Boulogne, the *25th October, 1779, and 

' delivered 



Friday, 
11 th May. 

An •nemjr'i 
ship which hat^ 
ransomed a Bn» 
tith vessel, bein|; 
retaken urith the 
hostage and ran- 
som bill on 
board, but the 
bill secreted, and 
not delivered up 
to the recaptor^ 
the first captor 
may recover 
upon the ran* 
sombiil. 
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^ <lelivei«d in double to Captain Robert Cornu, GOnttnandnigf 
' the cutter, the * Princesse de liobecq privateer, of this port, 

* by me underwritten Chief Register.— Signed Merlin, BoU" 

* logneJ — " We, the underwritten Robert Cornu, of An*** 
" to^ne, commander of the ship the P/incesse de R&becq^ 
" privateer, of Boulogney and r/tomas Finckett, of Liv4r^ 
'' pooley master of the ship the Dolly, of Liverpoole, hav^ 
" agreed as follovreth, viz, — ^That 1, Robert Conm, 

mander of the said privateer, acknowledge to have 
somed the suid ship the Dolly, of Liverpool, belongioff 
" to John Blackburne, burgher, of Liverpoole, burthen 105 
*' tons, on the fHh of June, in the year 1 780, at the heigbcb 
of Edinburgh, going from Lj/nn to Liverpoole in Englatdi 
under English colours, and passport of said Englamdf 
*' loaded with wheat, for the account of John Blackburne^ 
" burgher, of Liverpoole; which vessel 1 have agreed to ran- 
" som for the sum of J^ISOO sterling, to be paid to Mr. 
" Haussoullier, titter of the said privateer ai Dunkirk; in 
'^ consideration of which I have set the said vessel at liberty 
*' to go to the port of Liverpoo/e, where she is to be arrived 
'' in the time and space of three months, after the expiration 
" of which, this present agreement shall not clear her from 
*' being taken by any other piivatcers. For security of which 
*' ransom, I have received for hostage on board of the said 
ship, John Butler, cousin to the captain of the said vessel^ 
desiring all friends and allies to let safely and freely pro* 
ceed the said vessel to the port of Liverpoole, without any 
'^ let or molestation, during the said time or course of her 
** voyage ; and I, Thomas Finchett, as well in my name, as 
'^ in that of the said John Blackburne, owner of the said 
ship and merchandizes, have voluntarily submitted to the 
payment of the said ransom, viz. £l300 sterling; for 
surety whereof I have delivered up the said John Butler^ 
of Liverpoole, for hostage, promising not to go against 
the conditions of this present contract, whereof each of ns 
have a copy by us, which we have signed, with the said 
hostage. Sign^ on board the said ship, the 6th of June, 
in the year 1780. And it is further expressly covenanted 
and agreed, that I^ the said Thomas Finchett, do bind and 
obl^e myself, and engage my vessel and cargo, to pay or 
cause to be paid to the owners of the said privateer^ the 
** full amount of the said ransom, should the said hostage 
come to die, or to desert, or that the said privateer should 
perish, or be taken with the hostage on board, nithout 
^ which condition the captain rf the said privateer would 
'^ not have coTuented to the above ransom, which, in all cases 
" whatsoever, shall be well and truly paid. — (Signed) Robert 
" Cornu. Thomas Finchv.it, John Butler'' 

J'hnt the value of the Dc»/{v, and her cargo then on board, 

amounted 
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^anounted to the sum of £1300, contained in the ninBom 17 81* 
lull. Tliat the said sliip, after her capture, and having been \^\^^j 
ransomed, was set at liberty, and, afterwards, arrived safe at her Cornu 
dest'uied port of Liverpooh. That, on the Itith of June, 1 7 BO, against 
the Pri/icesse de Robecq was taken at the heighth of Yar- Black- 
mouth, by two frigates beloiiging to the Kint^ oi' G reaf Bri-- bubme. 
tain, with Butler, the hostage on board, and carried as a 
prize into an English port. That at the time cf the capture 
of the privateer, the said ransom bill teas on board, but was 
not delivered up to the captors, nor was the same ever pos- 
sessed bif them. That, at the time of the capture of the 
Dolly, and at the time of the capture of the privateer, there 
was an open war between the King of Great Britain and ikte 
French King. 

Lmzc, for the plaintiff, — ^The question is, whether the re- 
capture of au hostage given for securing the payment of a 
ship*s ransom, o))erates as a recapture of the ship itself, and 
destroys tlie contract, notwithstandii^ an express stipulation 
to the contrary in the ransom bill. The only case on this 
subject which is to be found in the courts of common law 
in this country, is that of Ricord v. Betten^Mm (a), and that 
Case seems to be so decisive, that it will be necessary for the 
Counsel on the other side to question some of the doctrines 
^liere established. — 1. The first objection to this action is^ 
^ hat the plaintiff being an aUen enemy, the contract is void. 
Jl3ut the objection of war to the validity of a contract, is not 
'S^nivcrsal. States at war with one another may contract for 
^he exchange of prisoners, ^c. ; and individuals, for ransom, 
^sc. llie power of the individual to contract, is the same 
"x,vith that of the state ; with this exception, that he cannot 
.Knaake a contract prejudicial to the interest of the state of 
'v.vlHch he is a member. This doctrine is recognized by the 
"^^riters on the law of nations, and, if such contracts have (as 
^^hose writers allow) a moral obligation, the law will give 
'^licm a legal and compulsory obligation. — 2. It will be con- 
tended, that the contract of ransom depends on the hostage, 
^Bnd is so hitervovven and connected with the pledge, that the [ 644 ] 
:9ecapture of the one dischai^es the other. But it was de- 
^:ided in liicord v. Bettenham, tliat the death of the hostage 
«lid not discharge the contract ; that the party trusts to two 
.securities, and though he loses one, the other continues. In 
•^rder to discharge the contract by the loss of the pledge, 
"^here must be an express agreement for that purpose, and, 
liere, there is a direct stipulation to the contrary. Tliis is 
established, not only by the decision in Ricord v* Bettenham, 
but also by two cases theie cited, viz. Sir John Ratcliff v. 

liavies 

CaJ B, R, M. 6 Geo, 3. 3 Burr. 1734. Since reported 1 B/ocA:*/. 5(?*, 
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Davies(a), and The South Sea Company v. Duncamb (b)d 
A dictum of Molloy was relied on in Ricord v. BettenAam^ 
where he says, '^ If hosiages are taken, he that gives thenf 
** is ireed from his faith ; for tl^at, in receiving hostages, he 
'^ that receives them hath relinquished the assurance whicb 
'^ he hath in the fai^h of him who gave them (c).^* But that 

fassage relates to hostages between states, not individuals^ 
t is in the chapter on alliances between Primes^ between 
whom, a regard to the hpbtage, and the dread of each 
other's power, is the only security for the observance of con- 
tracts. It may be argued, that, the privateer being taken 
with the hostage and bill on b( ard, this amounted to % 
recapture, and the ransom bill became the property of th6^ 
captor. I answer, that the rights of spoliation are odiotit^ 
and not to be extended to any thing not absolutely seized 
and reduced into possession ; and for this there is an ex*^ 
press authority in Grotius: ^' Ex eo quod disimus^ — cap* 
*' tivos nostros servos non esse,'^sequitury cessare itlam at^ 
^* quisitionem unwersalem quam accessionem esse dominii in 
** personam diximus alibi, Non a/ioy ergo, captori acquiren^ 
'' tur quam atue spedaliter apprehenderit; ^uare, si quid clam 
** secum habet captivus, non erit dcquisitum, quia nee pes*- 
^* sessum.'* And he, afterwards, considers such concealed 
property^ as so very far from being acquired by the captor, 
that he says, ** Cui consequens est, ut res eo modo celata ad 
** redempttonis pretium soivendum prodesse possit, quasi re* 
^' tento dominio (d)J* Perhaps it may be said, that, by the 
law of nations, the captor might take the life of die captive^ 
and that, in consideration of his departbg from that righ^ 
the captive relinquishes all property in every thing on 
board. But the law of nations is not so. It authorises 
no cruelties but what may be necessary to secure the cap^ 
ture; and, independent of the general law of nations^ 
there is an express stipulation on this subject between 
France and England in the treaty of Utrecht, which was 
copied from the marine treaty with Holland, of 1674. — 
(Lord Mansfield said, that clause in the treaty related only 
to captures in time of peace for contraband trade; hut 
that the law of nations was as stated by Law.)— The 
ransomed ship has had the whole benefit of the ransom. 
If she had been taken again, the law of France would 
have protected her against such second capture, unless she 
had been out of her course, or beyond the time stipulated 
by the bill. This appears from Valin, Commentaire sur 
JJOrdonnance de la Marine (b) [as cited in Weskett on 

lusiurance 



(a) JB, JR. T. 8 Jac. 1. Yclv. 178, 9- 
{b) B. R. M. 5 Geo. 2. 2 Str. 919. 
lc)MoU.B. I.e. 8. §7. 



(flO Grot, de Jur. Belli. L, 3. c, 2K 
^ 28. 

(bj 2 Vdlin. 288, 
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XliminiiiCe (c)]. There is a very curious question agitated bj 1 78 1 « 
^tuiniilian (d), and referred to by Pti^endorff (e), which vJ^/^<^i/ 
bears a near analogy to the present. It is^ How far an in- Corku 
Merest in a loan, or, more properly, how far a right to vacate against 
jand extir^guish a contract made between third persons, can be Black-* 
acquired by war ? Quintilian states a case, which he supposes burns. 
tjo nave been argued before the college of Amphictyons. The 
^rinae was, that ^/exane/er the Great, upon taking Thebes, found 
9n instrument of obligation, from the Thebatis to the The^^ 
'»rt//tfii5[F 1], for 100 talents. The Thessalians then served 
in Alexander's army ; and he, as a reward for their services, 
S^ve them up this instrument. The Thebans are supposed to 
have aftenvards recovered possession of their own country, 
suid to have demanded the debt before tlie Amphictyons, llie 
arguments on the part of the demandants are stated very in- 
geniously in Quintilian, and an answer is attempted to be given 
to those arguments in Puffendoiff. One of tlie arguments, 
faovever, to which Puffendorff gives no answer, and which 
ftrikes me as particularly appucable to the present question, 
is this '^ Noit in tabulis esse jus ;" That the existence of the 
i^ht did not depend on the instrument which was the evidence 
of it. To apply this to our case, I would say, tlie right to 
the ransom does not depend on the possession of the ransom 
bill. Though, if it did, we are in possession of it ; and, there- 
Core, are in that situation in which the Theoans would have 
been, if an accident had restored to them the possession of 
disat instrument of which Alexander deprived them. But the 
bill is evidence of, not essential to, the right. If it had been [ 6i6 J 
lost, or destroyed, a court of equity woidd have enforced the 
contract; and, if the original agreement had been merely 
herbal, an action would have lain upon it. There seems to 
be no assignable difference between the capture of a ransom 
bill, and that of any other absolute engagement for the pay- 
'tient of money ; a bond, for instance. And yet, it wUl scarce 
be contended tliat the captor of a vessel, on board of which 
^ bond is found, acquires any property in the contract se- 
cured 

(^^J Title Ransomy p. 442. CO ^. «• <^. 6. § 23. 

^*<J 2)e Inst it. Orat, L. 5. c. 10. 



^^ ^^ 3 This is stated erroneously, wise it would have been in the wrong 

1 ^ ;^Aebans bad lent the mom7 to custody. The error arises from a mis« 

. ^ ^^^ktssaliansj and of course the conception of the phrase mvtva dtdisse. 

the "v^ *^<?"t of obligation was from It is correctly stated in Pnffendoiff 

x^^^ssalians to the Thebans : other* and in Kennett't translation. 
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1781 cured by that bond; or that, by delivering up the bond U^ 
^^^^^ the original obligor, he discharges all the remedies of the 
CoRKu obligee against the obligor. Had tlie bond been lost or de- 
at^ainst stroyed in the case I suppose, or the ransom bill in this, a 
Black- court of equity would have enforced the contract they con* 
BURNE. tained. A doubt arose, at the trial, whether the specid. 
clause in this bill, and which is not to be found in the ransom 
bill in the case of Ricord v. Bettenhamf was not inserted 
by the captain, after he went to sea, and without proper au-x 
thority. Your Lordship desired that an enquiry should be 
made into that matter before the case sliould be argued ; and 
we have a certificate from the officers of the marine at Dun^ . 
hirk, declaring, that, to their knowledge, the clause was io 
the ransom bill before the ship sailed. — (He read tliis certifi- 
cate.) — lliere has been no case like this decided at tlie Com- 
mons. In Augvst^ 1779y several English vessels had beeft 
taken by a French privateer called Le Prince de liobecq* 
This privateer Mas afterwards captured by an Eng/ish vessd, 
with the hostages and ransom biUst and the owners of the 
Eugliah vessels were condemned in salvage. But the matter 
was not litigated, and the payment of the salvage was made 
before condemnation, to furnish an answer to any claims 
which might be made for the ransom. There was another 
case of a capture by the same privateer, he Prince de Robecqp 
which was contested ; that of the George Sf Nelljf. There^ 
at the time w hen the captor was taken, the bill was on board, 
in a chest in the cabin where the hostage also was confined 
during the action ; but it was not found by the captor after 
the ci^gement, nor did any body know what was becomer 
of it. The court of Admiralty (a) decreed salvage to the 
amount of | of th(^ value of the ransom bill, ** for the recof^ 
[ 6^7 ] ture thereof^ and of the hoHtage(b),'* To ground that deter- 
mination, they must have presumed a complete capture of the 
hill itself, ami that it hud afterwards been lost. But, bere, 
that cannot be presumed, because this ransom bill exists, and 
was actually produced in comt at the trial. I come now to 
consider tlie statute of 19 Geo, 3. c. 67. § 44. Independent 
of that statute, every thing taken from the enemy belongs to 
the state [1]. To bring the ransom bill witliin that statute, 
the recaptois would be bomid to sliew, that, at the time of 
tlieir taking the French vessel, it came under the description 
of ^' ship or goods belonging to some of his Majesty's subf 
'^ jects," and was before taken by his Majesty's enemies. Bat 

diis 

fa) 10th Feb, 1780, Inglis <5" others common law, the subject is entitled to 

V. Fall, the property of what he takes from the 

(hj These were the words of the enemy." Jn Morrovgh v. Cmvj^iu, E. 

sentence. 21 Geo, 2. B. R, I Wils. 21 1. 2i3,«n4 

[1] Fide Wright, Justice's, opi- he cites the Register 102. 6^ and JBre. 

aion, to the contrary ; and " That, at Tit, Property ^fi^ 18. 38. 



2Sr THETWENTY-FIRSTYEAROFGEORGEIU. 



description cannot apply to the hostage, nor to a ransom 
l>ill which first arose out of the capture, aud never was the 
J[>roperty of any of his Majest/s subjects. 

fVoodf for the defendant,— There is no case on the subject, 
except Ricord v. Bettenham. I do not mean to question flie 
authority of that case, nor the principles upon which it was 
decided. But, there, the hostage was carried into the enemy's 
dominions, and there died ; and it would be extremely hard 
indeed, if, because the act of God has destroyed one security, 
the other should be annulled. In this case, neither the ran- 
<om bill nor the hostage ever reached the territories of the 
enemy. It is a clear principle, that, till then, whatever has 
been ^ined by capture, may be recovered by recapture. If 
the prize itself had been retaken, the property of the captor 
would have ceased, and, the ransom bill and hostage being 
pat in the place of the prize, the same rule should govern 
botli. i have enquired, and find, that it is the received opi- 
luon at the Admiralty, that the capture of the hostage and 
nmsom bill annuls the contract, ^ihere have been many de- 
crees for salvage, besides that in the George 4r NeUy. In that 
CHae, the defence was, that the ransom bill was not seized, 
t>ut the court decreed salvage and costs ; and there has been 
^^ appeal. The under-writers universally understand, that, in 
cases of this sort, they are only to pay the salvage. If the 
'■'Uom bill remained, in all events, a complete security, it 
^ould follow, that both that and the hostage ought to be re- 
^*^^ by the Admiralty, in cases where they are taken. There 
^ould be instructions given to our commanders of men of 
^^\ and letters of marque^ not to touch them. As to the 
'^^-ial clause in this ransom bill, I understand it is quite new, 
^•^^ ^vas never heard of till the present war. It was fabricated 
yr^ -A^OT England, and adopted by the French. But it is a 
on the general policy of this country, as it tends to dis- 
e cruizers, by depriving them of the advantages arising 
*^ recaptures, and, therefore, the court will not give it 
^t. The insertion of it furnishes an argument, that the 
lea miderstood, that, without it, by the taking of the hos^ 
> the contract would have been discharged. The con- 
^nent of the bill by the French captain was fraudulent, 
^here was an implied duty in him to deliver up every thing. 
^ statute of 19 Oeo. S. (a) requires all papers to be sent 
K ^^lie Admiralty, and the captain took an oath, that all papers 
^S- been delivered up. At any rate, the bill having been on 
^^ the ship when she was taken, was, like every thing else 
^lie ship, taken at the same time. 

-fuow, m reply, observed, that if such oath as Jfood had 

^^^tioned, was admimstered to the captain, it was without au- 

ity ; and Lord Mansfield said, there was nothing con* 

ceming 
(ajC. €7, ^21. 
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cerning any oath stated* Law also observed, that the clause 
alluded to in the statute of 19 Geo. 3. only related to shipV 
papers. 

Lord Mansfield, — It b sound policy, as well as good 
morality, to keep faith with an enemy in time of war. This 
is a contract which arises out of a state of hostility, and is to 
be governed by the law of nations, and the eternal rules of 
justice. The additional clause is particularly adapted to this 
case, lliere is no pretext to impeach it, on the ground of 
fraud or extortion. The bill was registered before the French 
ship sailed, with this clause in it. Nor does any inference 
arise, from its insertion, that the general law was understood 
to be otherwise ; for it is, also, stipulated, that the death of 
the hostage shall not vacate the contract, which stipulation 
the parties must be presumed to have known to be unneces- 
sary, because the decision in Ricord v. Bettetikam was no- 
torious over all Europe. Learned lawyers were written to 
on that occasion, both in France and Holland, and Mr. Jub- 
tice Blackstone shewed me several letters he had received 
from abroad, on the subject It is said, that, by the law of 
nations, the recapture puts an end to the ransom bill ; and 
the argument is, that the court of Admiralty decrees salvage 
for retaking the ransom bill. But what are the cases brought 
to prove this position ? None of them were litigated but the 
last, and, there no ransom bill was forth-coming. Upon 
what was salvage given in that case : They seem to have 
mistaken the nature of salvage. They seem to consider it as > 
a debt which may be exacted. But no man can be compelled 
to pay salvage, unless he chooses to have the property back* 
lliey have confounded distinct subjects. What is the eighth 
part of a ransom bill ? Can the eighth part of an hostage be 
claimed as salvage t Could the recaptor make use of the 
ransom bill ? Could he bring an action on it in the foreign 
captam's name? When the owner gets possession of the ran- 
som bill, it may be a different consideration. But the present 
case is clear on two grounds. 1. The special clause is deci- 
sive ; and, 2. Independent of that clause, there never has been 
any capture of the ransom bill. The authority from GroHus 
is very strong on this last ground. 

Willes, and Ashuurst, Justices, of the same opinion. 
Buller, Justice^ of the same opinion. — ^The last ground 
goes all the length ; for the bill was never taken. 

l^e Postea to be delivered to the plaintiff [!]• 



[1] A subsequent case upon a ran- 
som bill, viz. Anthon V. Tishet 6c an- 



other^ which is now depending for the. 
judgment of the court f^Jy came on 

for 



(a J Vacation after r. 22 Geo. 5. 
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argument in Easter Term, 22 Geo. 
3. when it was spoken to by Law, 
d>r the plaintiff, and Baldwin, for the 
defendants. Afterwards, Ix)rd Maus^ 
,^r/</ directed, that it should he again 
argued by a civilian on each side, and, 
in Trinity Term, 22 Geo, 3. on Friday 
the 14th of June^ Dr. Wynne, the 
JCin^s Advocate^ was heard for the 
plaintiff, and Dr. Scott, for the de- 
fendants. In that case, the ransom 
bill declared on was in the same form 
iwrith that in Cornu v. Blackburnc. Be- 
sides the general issue, the defendants 
pleaded, specially, — ^That, after the 
ransom of their ship, (The Peace,) 
the captor's ship, (viz* a French priva- 
teer, called Le Compte de Guichen,) 
^vhile cruizing with the ransom bill 
and hostage on board, ami before the 
<^aptured ship, or the ransom bill or 
postage had been carried to, or within 
•-'^y part of the dominions of the 
-^^ench King, was taken as a prize, by 
^« Aurora, an English ship of war, 
^'^d, with the ransom bill and hostage, 
J^'^pUght into England: That the Cap- 
^i^ of the Aurora requested the Cap- 
■Jx of the French ship to deliver up 
^* t.he ransom bills and papers which 
r^ on board his ship when it was 
^n, but that he did not deliver up 
JL^^ ransom bill in question, but frau- 
^^^l^cntly and deceitfully concealed 
~ withheld it, and falsely and frau- 
ently declared that he had deliver- 
xip all the ransom bills which were 
board when his ship was taken : 
mx, before the action brought, the 
l^nch ship was condemned as lawful 
^ 2e. — There was another special plea 
the same import, but not mention- 
^ the hostage. The piaintitf de- 
Virred to both the special pleas, and 
signed for cause, that they amounted 
the general issue. — That point, how- 
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ever, was little relied 
on, and seemed to have 
no weight with the court. 
'i\\M main question ar- 
gued was the same as 
in Coniu v. Blackburnc. 
Dr. Scott, besides the 
former point, (viz. that the actual or 
virtual recapture of the ransom bill 
annihilates the contract, or rather, as 
Dr. Scott put it, transfers the right 
from the original captor to the recap* 
tor,) contended that ques- 
tions on ransom bills [ 650 ] 
arise out of matter of 
prize; are to be decided by the jus 
belli; and, therefore, are not triable 
in this court, but belong exclusively 
to the court of prize. To this Dr. 
Wynne answered, that, though the 
contract of ransom happens to be con- 
nected, in point of time, with the cap- 
ture as prize, it does not necessarily 
arise out of it, but is, in truth, a mere 
simple contract of sale, between indi- 
viduals, who. at the time, and for the 
purpose of the contract, are considered 
as not being the subjects of hostile 
stutes, A great variety of new autho- 
rities were cited, chiefly from foreign 
writers, and particularly many pas- 
sages in Valin^i Comnuiutary on the 
French Ordinance of 16'8I, which had 
been pointed out by Lord' Mansfield^ 
wiien he directed that the case should 
be ar:j;ued by civilians. Most of those 
passages, as far as Valines opinion 
goes, are iu lavour of the position, that 
the recepture of the ransom bill puts 
an end to the claim of the captor. In 
one place he says:- *' Si le prenenr 
eat pria lui ?ncmc avec Ic billet de ran* 
fun, il perd sa ranfon aiec son proper 
iiavirc, et le tout passe au prcneur 
** dofit il est la couqvele,'* 2 Val. Liv, 
3. lit. .9. An. ly. p. 2S6\[t 132]. 

^^ For 



(( 



it 



<( 



[t 132] In Michaelmas Term, 23 but Wdlcs, and liuller. Justices, think- 
<o.3. Anthon y. Fisher stood for judg- ing the courts of common law had no 
^^Jcnt, When Lord Mansfield delivered jurisdiction, and that that objection 
"^i^ opinion in favour of the plaintiff; ngght be taken, although not particu- 

R 3 larly 
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I2^ For more concern- 
ing the Law of Ran* 
corns, vide Yates v. Hallj 
B. R, M. 26 Geo, 3. 1 
Term Rep.JS to 81. 

By 22 Geo. 3. c. 25, 
it is enacted, '* That it 
shall not be lawful for any of his Ma- 
jesty's subjects to ransom, or to enter 
into any contract or agreement for 
ransoming, any ship or vessel belong- 
ing to any of his Majesty's subjects, 
or any merchandizes or goods on board 
the same, which shall be captured by 
the subjects of any slate at war with 
hit Majesty^or by any persons commit- 



ting hostilities against his Majctty*s 
subjects" (§ 1). By 5 «. *' all con- 
tracts and agreements which^ shall be 
entered into, and all bills, notes, and 
other securities, which shall be given 
by any person or persons for ransom 
of any such ship or vessel, or of any 
merchandize or goods on board the 
same shall be absolutely void in law, 
and of no effect whatever." And, by 
§ 3. a penalty of £500 is given to the 
informer, for e\'ery offence against the 
act. This statute has put an end to 
all questions, in future, on the law df 
ransoms. 



larly pleaded, and Jshliurst, Justice, 
expressing doubts on that point, judg- 
ment was, jpro format given for the 
plaintiff, in order to give an oppor- 
tunity of bringing a writ of error. 
This was afterwards done, and, in M. 
35 Geo. 3. by the unanimous opinion 
of all the Judges of the Common Pleas 
W3d the Exchequer, "^viho concurred in 



holding that an alien enemy cannot, 
by the municipal law of this country, 
sue for the recovery of a right claimed 
to be acquired by him in actual war, 
— the judgment given in the court of 
Kings Bench was reversed. Vide Po» 
reau v. Hartley, B, JR. T. 23 Geo, 3. 
(Sy-Gist v. Mason, B. R. H. 26 Geo. 3. 
1 Term Rep. 84, S5 [f 2]. 



14th May. 

If on an execu- 
tion agaimt one 
of two partners, 
the nartnenbip 
goodi are taken 
and sold, the 
aberiff is to pay 
over to the other 
a share of the 
produce propor- 
tioned to hit 
thare in the 
partnei^p 
^ectv 

1651} 



Eddie against Davidson. 

npHE defendant was partner with one Birnief against 
-^ whom a conunission of bankrupt had issued, but^ be- 
fore the bankruptcy, the plaintiff had sued out execution 
on a bond of the defendant's, for <£700, and the sheriff had 
levied on the partnership effects. Bimie's assignees obtained 
this rule, to shew cause why the sheriff should not pay them 
a moiety of the money arising froin die sale of the goods go 
taken in execution, upon an affidavit of Bimie% that he was 
entitled to an equal share of the partnership effects, as partner 
with Davidson. The plabtiff 's affidavit, on shewing cause, 
denied that Bimie had aa equal share in the partnership 

effects^ 



[f 2] S. P. Brandon v. Nesbit, 6 T. cit. tupri, 253, in Planchi y. Fletcher, 
R. 2d| and Briitow v. Towers, ^, 95. ;. v. 
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veured to prove the agreement^ but fa^ed; upon which ihef 
were going into evidence on the general counts.— The Judge 
would not permit this to be done^ and directed a nonsuit. — 
The case now came on in court, upon a rule to shew cause 
why the nonsuit should not be set aside^ and a new trial 
granted, on the ground of a misdirection. 

Lord Mansfield, — ^This was formerly tlie rule, when» 
the fashion was, to lay hold of a nonsuit wherever it could 
be done. When I went the Western Circuit, a case of 
this sort came before me. I was strongly inclined against 
the practice, and permitted the plaintiff to go into the general 
/counts, and I consulted Sir Eakdley Wilmot, who went 
the circuit with me, and he approved of it [1]. It was after- 
wards mentioned to the other Judges, who concurred with 
us in opinion. 

The rule made absolute. 



[l] His Lordship probably meant 1759- Law of Nisi Prius, Ed, of IJ J 5^ 
JJarrii v. Oke^ Winch, Sumip* Assises, p. 139* 
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Thnnday, 
17th May. 

Ttje acknow- 
ledgment of one 
oat of several 
dravcri of a 
joint andeeve- 
ral promissory 
note, takes it 
«ut of the statatt 
of limitationi, 
ms against the 
others, and may 
be given in evi- 
dence on a sepa- 
rate action 
against any of 
the others. 



Whitcomb against Whiting. 

T\ECL A RATION, in the common form, on a pro* 
-^^ missory note executed by the defendant; Pleas; the 
general issue, and non assumpsit infra sex annos; RepHca-' 
tion, assumpsit infra sex annas. The cause was tried be* 
fore HoTHAM, Baron, at the last Assizes for Hampshire. 
The plaintiff produced a joint and several note executed by 
the defendant, and three others ; and, having proved pay*» 
ment, by one of the others, of interest on the note, and part 
of the priucipal, within six years, and the Judge thinking 
that was sufficient to take the case out of the statute as 
against the defendant, a verdict was found for the plaintifF. 

On Friday, the 4tb of May, a rule was granted to shew 
cause, why there should not be a new trial, on the motion 
of Lawrence, who cited Bland v. Haslerig(a); and, this 
day, in support of the application, he contended, that the 

plaintiff^ 
(a) C. B\ H. 1 & 2 /T. & ilf. 2 Ventr. 151. 



roent by the defendant to pay a share 
of the expences of the suit in the Ex- 
chequer, but that agreement had not 
been strictly pursued by him, and con- 
sequently he recovered fpr tiie money 



actually laid out by him to the de^ 
fendant's use, on evidence of his con* 
nexion with the defendant in that 
suit, and the obligation of the latter 
to pay. 
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fdaintiffy by suing the defendant separately, bad treated tbis . * ^ ^^ * 
note exactly as if it had been signed only by the defendant; 
and, therefore, whatever might have been the case in a joint 
action, in this case, the acts of the other parties were clearly 
not evidence against Iiim. '^Fhe acknowledgment of a party 
himself does not amount to a new promise, but is only evi- 
dence of a promise. This was determined in the case of Heylin 
V. Hastings (b), reported in Salkeld(c)^ 12 Modem (d); 
and^ in Hemings v. Robinson (e), it was decided that the 
confession of nobody but a defendant himself is evidence 
against him. That last case was an action by an indorsee of 
t note, against the drawer, and the plaintill' proved the ac- 
hiowledgment of a mesne indorser that the indorsement on 
die back of the note was in his hand-writing ; but the court 
was of opinion, that this was not evidence against the drawer, 
i>ut that the indorsement must be proved. It would certainly 
^pen a door to fraud and collusion if this sort of evidence 
^^re, in any case, to be admitted. A plaintiff might get a 
joint drawer to make an acknowledgment, or to pay part, 
'n order to recover the whole, although it had been already 
paid. 

Lord Mansfield, — ^The question, here, is only, whe- 
™er the action is barred by the statute of limitations. When 
^ases of fraud appear, they will be determined on their own 
^*^umstances. Payment by one, is payment for all, the one 
^^^ing, virtually, as agent for the rest [f 1] ; and, in the same 
'fanner, an admission by one, is an admission by all ; and 
^^ law raises the promise to pay, when the debt is admitted 
^o l>e due. 

M^iLLES, Justice, — ^The defendant has had the advantage 
^f tlie partial payment, and, dierefore, must be bound by it. 

-AsuHVRST, and Buller, Justices, of the same opi- 
«*io«i. 

The rule discharged [I] [f 134], 
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rh) B. R, H. 10 JFilL 3. 

rO 1 Salk. 29. 

CdJ 223. 

fej C. B. M. G Geo, 2. Barnes Qto 
436. 

. CO The case of Bland v. Host trig, 
*^<id supra, p. 652. Note fa J,) was 
^oint action against four : the pleOy 



the statute of limitations ; and a v^* 
diet J that one of the defendants did as- 
sume within six years, and that the 
others did not ; and it was held, by 
PoUexfeny Ch, J. Poxcell, and Rokeby, 
(against Fentris,) that the plaintiff 
could not have judgment against that 
defendant who was found to have pro- 
mised 



o 



-. L^ 1] So if one out of several payees 
^ bill of exchange be within the 
m, the absence of another beyond 



sea is no answer to a plea of the sta- 
tute of limitations. Ferrif v. Jackson ^ 
4 T. i{. 5i6. 
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17Sl. miied within the six 

v^„^^^ years* — That case may 
V^jiiTCOMB b<3 explained on the man- 

against "^'"^^ '*** finding; for, 
Whitiho. ^^^ ^ ^^^ plea was^'di/i/, 
the replication must have 
Mq^^ & joint undertakings the verdict 
did notfind what the plaintiH'had bound 
himself to prove. But, according to the 
principle in this caso of JFkitcomb v. 
Whiting, the jury ought to have/:on- 
sidered the promise of one as the pro- 
mise of all, and, therefore, should have 
found a general verdict against all. 

[tl34] The following case was ar- 
gued and dctorminedy B, R. H. 23 
Geo. 3. 

CaRVICK V, ViCKEftT. 

This was an action hy the indorsee 
of a bill of exchange, which was in 
the following form : 

" Mr. Abraham Vickery^ 
** Two months after date, please to 
pay tow or out order the sum of, A-c. 

" John Mayduell 
" John Maydtcelir 
It was indorsed thus ; 

" Jn, Maydwdl. 

HvUotcayr 
The MaydwelU were father and son. 
The indorsement was by the son. They 
were admitted not to be partners. The 
bill, when due, was presented to the 
defendant, and accepted ; and ut the 
time of the acceptance, he wrote upon 
it a direction to his banker to pay it. 
The cause was tried, at the Sittings 
nfter M. 23 Geo. 3. at Guildhall, be- 
fore Lord Mansfield, who nonsuit- 
ed the plaintiff, because there was not 
an indorsement by both the parties to 
whose order the bill was made payable. 
In i/. 23 Geo. 3. Howorth obtained a 
rule to shew cause, why there should 
not be a new trial ; and the case was 
argued, on Saturday , the 1st of JPe- 



bruary^ 17S3, by Wallace j and Law^ 
for I he defendant, and Howorth and 
Woods ^or the plaintiff. 

In support of the nonsuit, it was in* 
sisted, that it was clear, when two or 
more persons are the payees of a bill 
of exchange, (which in this case the 
drawers were,) and there is no part- 
nership between them, the indonM> 
mentof one will not bind the rest, not 
make the bill negotiable. The only 
reason for the names of both the fa- 
ther and the son appearing to this bill 
must have been, to prevent its being 
paid without the joint order of both. 
Kven if the indorsement had been spe- 
cially by the one, to pay for himself 
and the other, yet, without evidence of 
a partncrshipi thn other would not have 
been bound. The first promise of the 
acceptor was to pay to the order of 
tuo, and a new promise to pay to the 
order of one could not be raisied, with- 
out a consideration. It would be a 
nudum pactum. Indeed, where there 
is a partnership, the acceptance 
of one partner does not bind thcothcrs, 
unless the bill concerns the partner- 
ship trade. This was deter- ^ g- . n 
mined in the case of Pinkney »• -" 

V. Hall (a). The same thing must 
hold as to indorsements. If there is 
no case exactly on the subject, it is 
because the matter has never been 
doubted. Whit comb v. Whiting, may 
be cited on the other side; but it is 
not ad idem. The statute relative to 
promissory notes (b) only enables 
such servant or agent as is usually en- 
trusted by the principal to bind him 
by his signature (c) . A partner's sig- 
nature binds the partnership upon that 
ground; for every partner may be 
considered as an agent for the rest of 
the partnership. 

On the other side, it was argued, 
thjit two persons, by joining in the 
same bill, hold themselves out to the 
world as partners, and, therefore, for 

that 



(a) B, R. SW.S.l Salk. 126. 
CbJ o k^ Ann. c. 9- 



CO § y 
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tHa.t purpose are to be treated and 

<iou.lt with as such. It appears by 

the evidence, that the acceptance and 

order to the banker were after the in- 

cl43i%5cment; that order, therefore, a- 

\inted to a recojjnition of the power 

f* the one to bind the other. Bi'sides, 

^o son had the custody of ihe bill, 

'W'tiich implied an authority from the 

icr to negotiate it. — ^"Fhey cited 

^litcontb V. Whiting, 

Ix>rd Mansfield, — I have looked 

to that case, and do not think it ad 

m. The general question is of 

importance, viz. Whether an 

Tkdertaking, by a bill of exchange, to 

ps^y A. and B. is an undertaking to 

pa.y A. or B. We will therefore, take 

some time to consider of it. As to the 

order to the banker, it seems to me 

nothing more than a direction to pay 

to persons properly authorized. 

"WiLLES, JiwfiVe,— I incline to 
tliink the order to the banker a recog- 
iiition of the indorsement [f 2]. 

-AsHHURST, Just ice y'^l do not 
tliials the order acknowledges the au- 
thority of the indorsement. If the 
^*t nicer had afterwards discovered that 
^"^ Indorsement was forged, he might 
refused payment. — (Wallace had 
tioned a case from Bristol^ of a 
i^€ on Messrs. Hoares, accepted by 
I. Childly where that happened.) 
TJLLER, JusttcCy — I think the 
^r to the banker makes no difier- 
■ .. - — ^2. But it seems to me, that, when a 
^ * « goes out into the world, the per- 
•^5^ to whom it is ncgociated are to 
^ i <*ct the state and relation of the 
;ies from the bill itself. If they ap- 
r on the bill as partners, it may 



1781. 



Whitcomb 

against 
Whitiho. 






be of less public detri- 
ment to subject them to 
the inconvenience of be- 
ing treated as snch, 
than to permit them to 
deny that they are So. 

The court took time to deliberate, 
till Tuesday, the 4th of February , when 
Lord Mansfield delivered their 
unanimous opinion, that the MoyefiDet/^ri 
by making the bill payable " to our 
order," had made theqiselves partnen 
as to this transaction. 

The rule made absolute. 

At the ensuing Sittings, at Quiid- 
hall, on Monday, the* 3d of March, 
1783, the new trial came on, before 
Ix>rd Mansfield and a special 
jury; v/hen Wallace, for, the defend- 
ant, stated and offered to prove, that^ 
by the universal usage and understand- 
ing of all the bankers and merchant! 
in London, the indorsement was bad^ 
because not signed by both the payees. 

Howorth, on the other side, object* 
ed to any evidence of that sort; in^ 
sisting, that the point was a questioa 
of law, and had been decided by the 
court. 

Lord Maksfield said, he did not 
think the question was so decided 
as to preclude the evidence offered; 
and, therefore, over-ruled the objeo- 
tion. 

Wallace then called Mr. Goding, a% 
eminent banker, to prove the usage ; 
but the jury, una voce, declared they 
knew it perfectly to be as he had sta« 
ted it ; and, without hearing the wit* 
ncss, found a verdict for the defendt 
ant. 



[f 2] See Hankey v. Wihon^ Say. 223. contra. 
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fridav, 



A penonftl re- 
pmenUtive 
having found 
mmong the pa- 
pers (^ the de- 
ceased a mort* 
gage deed, and 
having asugned 
it mure tlian six 
jrears ago for tlie 
mortgage mo- 
ney, afllirming 
«ikJ reciting in 
the deed of as- 
aigiiment that it 
was a mortgage 
jdeed made or 
mentioned to be 
made between 
^e mortgagor 
and mortgagee 
for that sam, the 
"mssignee skaJl 
sot recover back 
.the mortgage 
money,althoagh 
St shall torn out 
that the mort- 
gage was a for- 
gery, and that 
the assignee d'.d 
not discover the 
fDtgery till with- 
in six years be- 
fore he brings 
his action, un- 
less the assignor 
knew it to be a 
forgery. 
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Bree against Holbech. 

TN an nction of assump^t for i^^OOO, had and received 
-*" the plaintiff's use, — The defendant Imvingpleaded the 
neral Issue, and the statute of limitations, — ^The plaintiff 
piled ; * That the writ was sued out on the 22d of 
1780; that, on the 18th of February, 1773, the 
asserted and affirmed, tliat there was an indenture of mo 
dated the 24th of J tine, \ 768, made, or mefUioned to 
madey between F, and S. of the one -part, and IV, H. ( 
defendant's uncle,) on the other^ for a term of years, gran 
to the said IV. H. as a security for the payment of £12C 
with interest ; that the defendant then further asserted and 
firmed, that, after making the said indenture, fV. H. 
that the defendant was his administrator with the will amiex< 
and there was due to him, as administrator, the said prin 
sum on the said security ; that the plaintiff, relying on 
assertions and affirmations, advanced ^1200 to the defend 
on his executing an indenture of assignment, on the said 1 
of February^ 1773, which recited the mortgage, and j^ 
ported, for the consideration of the £ 1 200 so advanced^ 
assign all the premises by the said recited indenture of 
gage granted, for the remainder of the term, subject to 
original power of redemption ; that, in this indenture of 
signment, the defendant agreed with the plaintiff, that 
the said IV. li. nor the defendant, had done any act to 
cumber the mortgaged estate ; that the said several 
and affirmations of the defendant, and also the recitab in 
said indenture of assignment, were false, inasmuch as di< 
never was any such indenture of mortgage, nor the sum 
^1200, nor any other sum, due to the defendant, as 
strator of IV. H. on such security, in the manner the de 
dant had asserted and affirmed, and as in the indenture of 
signment was recited, or in any other manner, and that neitt^ 
the premises, nor any part thereof, passed by the assignme 
to the plaintiff, nor did any estate, right, or title, therein, 
to die said siun of £1200 vest in him ; that, by fraud and i 
position, and by means of the said false assertions and affinr» 
tions, and false recitals, the plaintiff was induced to pay 
said sum of £1200 on the execution of the said indenture 
assignment ; that, at tlie time of the execution thereof, and 
paying the money, the. plaintiff M'as ignorant of the falseb 
of the said assertions, affirmations, and recitals, and of 
fraud so practised upon bim^ and did not discover them 




to 

:©• 
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Bvkhm the space of six years next before suii^ out the writ fl]. 17 8 1 • 
'^To this replication^ the defendant demurred generally. The v^v*^-^ 
:ise was, this day, argued by Hillf Serjeant, for the plaintiff; Bree 
ind Ckambre, for the defendant. against 

Chambre^ in support of the demurrer, contended, that Holbech. 
here was nothing alleged in the replication which could take * [ 6^5 ] 
the case out of the statute. There was no fraud stated to 
lave been practised by the defendant ; for it was not aver- 
'ed[F 1], that he knew of the falsehood of the different asser- 
ions and recitals. But, if there had been fraud, that would 
lot have been sufficient ; it was the plaintifi^s business to look 
Q the validity of his security ; and there is nothing relative 
o fraud among the different exceptions and savings in the 
itatute. 

Hill, Serjeant, insisted; 1. That, in point of law, this 
nras fraud on the part of the defendant, although he himself 
night not know of the falsehood; 2. "^That, where a party has 
been induced, by fraud, to pay money, the statute of limita- 
dons does not run, or, at least, only runs from the time when 
the fraud is dbcovered. — 1. Tlie assertions of the defendant, 
he observed, were positive ; without qualification, and, there- 
fore, he made himself answerable for the truth ojf them ; and, 
if any loss had been incurred by bis mistake, it ought to fall 
upon him, not upon an innocent third person. On thb first 
^ead, he cited, 1 SAotv. 68. 3 Mod. '26 1. Comberb. 163. 
ff earners Pleader, 102. 224. Cro. Car. 141. Sir fV. Jones, 
96- 2 Burr. 112. \i Mod. 494. 2 Fez. 198.— 2. On the 
econd point, he relied on Booth v. Lord Warrington, in 
^om. Proc. 1714. (which he cited from the printea cases,) 
nd The South Sea Company v. Wymondsell, 3 P. Wilt 
AS (a). 

I^rd Mansfield, — ^The basis of the whole alignment is 
raud ; and the question is, whether fraud is any wiiere assert* 
d in this replication. There may be many cases where the 
ssertion of a false fact, though unknown to be false to the 
^rty making the assertion, will be fraudulent ; as in the case 
\f Sir Crisp Gascoyne^ who insured a lite, and affirmed it was 
13 good a life as any in Englafid, not knowing whether it was, 
>r was not. There may be cases too, which fraud will take 
>ut of the statute of limitations. But, here, every thing al- 
leged 

[1] The mortgage deed was one of which were not discovered till after hit 

the many forgeries which had been death, 
committed by one Dadlejf, an attorney (aj Cane* M. 1732, 
in eminent practice at Coventry, and 



[f 1] Sec Hay craft v. Creasy, 2 East. 92.. 
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leged in the replicatkoi may be ^ime, without any frtiid ctt 
the part of the defendant. He is an administrator widi the 
will annexed, who finds a mortgage deed among the p«pefv 
* of his testator, without any arrears of interest, and parts witb 
it, bonajide^ as a marketable commodity. If he had disco- 
vered the forgery, and had then got rid of the deed as a true 
security, the case would have been very different. He did 
not covenant for the goodness of the title, but, onIy> that 
neither he nor the testator had incumbered the estate, it 
was incumbent on the plaintiff to look to the goodness of 
it [f 2]. 

Hill had leave to amend, in case, upon inquiry, the fccta 
would support a charge of fraud. 



^°Ma*!' '^'^^ King against the Inhabitants of 



HULLAND. 



When m pmuper rpHE court of Qu?irter Sessions for the county of Derby, 
ofuJ^ vcl? iS*"* quashed an order of two Justices, for the removal of H 

one parish, and pauper and his family, from the liberty of HulluHd, to the 
rdiffcrcnuiw« P^^** ^f Bradley ; and sUted specially aa follows : 
and intervals. At H'/utsutidaa, 176B, the pauper, who was a blacksmitb, 
S?^fei»u^r ^^^S tlien'a single man, hired himself at Hulland^ for a jear^ 
more Khzn forty to One Joscph Copstakcj blacksmith, who had a hou^e and 

hu^itiTe^cnVi. ^'^^P ^^ Brodlej/, and another house and shop at HuUand, 

and who resided occasionally at each place, but whose family 
resided constantly at Bradley. The pauper served the yepr. 
He worked at the shop at HuUand, and lay there five nig^ta^ 
in the week during the year, except three weeks togeth^, ip 
the latter cud ot February^ and the beginning of AforcA, 
1769, and sometimes a night or two in the week besides, 
when he lay at Bradley, and on the Saturday and Sundiw 
nights the year through, he lay at Bradley and never at Hw^ 

land 



Sn the parish 
vhcre he slept 
the last night. 



[f 2] In Cripps v. Bxadt^ 6 T, il. 
6O0, the court said, that they had 
no wish to disturb the rule of caveat 
emptor adopted in cases where a regu- 
lar conveyance is made, to which other 
covenants are not to be added : But 
in that case the agreement was by 
parol, and money was paid by the 
plaintiff to the defendant for the pur« 



chase of leasehold premises, under a 
misapprehension, by both parties, that 
the (ict'endant was the legal represen- 
tative of the lessee, though it turned out 
afterwards that he was not: And it was 
held that the money might be recover* 
ed, as paid under a mistake; the ac- 
tion being brought within six years of 
the purchase. 
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iamiina diesB nights. He never resided 40 days together 1.7S1. 
:3n eidier {Jace ; but resided more than 40 days at each in \^,y^ 
-the yen, wi the lutt two nights in the year he resided at rpu^ Rivrv 
Jbradley. against 

Dmwifl^, and Parker Coke^ shewed cause, in support of Hvllavp. 
*the order of Sessions. They argued, that, where there is a 
onized residence of this sort, Uie best rule is, what the Ses- 
sions had followed, viz. to count backwards in eacli parish^ 
and to establish the settlement where you iirst find 40 days. 
In the case of Rex v. Lowess (a)^ which had been cited when 
the rule was moved for to quash the present order, it appear- 
ed, that, during the greatest part of the end of the year, the 
pauper had lodged ui the parish where he had resided the last [ £5$ ] 
night. Neither the arguments of the counsel, nor of the 
Judges, are stated in the report of that case ; but it is probable 
the court went upon that ground, and not on his having slept 
the last night in the parish where they determined his settle- 
ment to have been gained. 

Bal^wf, on the other side, insisted, that die principle of the 
determmation in Rex v. Lowess, was, that the last night of the 
residence was to be comiected with the former service in the 
same parish, and reckoned as one and die same. That the de- 
cision did not proceed on the majority of time in the latter 
part of die year, 
liord Mansfield absent 

W1LLE8, Jtis^fce,— -There must be some principle to go- 
vern nich cases as this. Mr. Dunning has cited no authority 
in support of his position, that the majority is to be the rule, 
and, mdeed, it is hard to say, here, in wliich of the two pa- 
rishes the pauper resided most. The rule laid down by Mr. 
Salgtgf teems a very good one [f]. 

AsHHURST, Justice, — ^lliis case, from its circumstances, 
^oes not afford much room for argument. There ought, if 
Ji^oanble, to be a certain rule, and tiie case cited seems to fur- 
xmiah one which is very reasonable. 

BuLLEB, Justice, — It is, in general, of much more im- 
SXMtance to hffve a fixed rule, than what the rule is. If that 
x^bkfa Mr. Dunning contends for had been established, it 

might 

CaJ E. 16 Ceo. 3. Burr. ScttL Ca. No. 25S. 



[f] Precisely chc same point was re- not to be disturbed, although they 

^osidered and confirmed in Jf^. v. would have construed the statute 

^righthelmstone, 5 T. R. 188, the differently, if they had not been bound 

^Judges declaring that the rule ought by former decisions. 
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178 L' might have been a very proper one ; but die court, in Ae 

\^N^^^^ of Rex V. LowesSf can hardly have gone upon that groond. 

The King because it does not clearly appear there, in which of the two 

against parishes the longest residence had been [1]. 

HuLLAKD. The order of sessions quashed. 

[l] It was mentioned by a gentle- ciple is recognized as to settlements 

man at the bar, that he recollected gained by apprenticeship, by ffiiiett 

AsTOKy Justice f in the case of Rex v. and BuUer, Justices, in Rex v. Srad- 

Lowestf to have given his opinion ex- Jord, 7\ 26 Geo, 3. 1 Term Rep. 2S1. 

pressly on the circumstance of the last 284, 285. 
night [f 135]. <&• The same prin- 



[t 135] In Rex v. Iveston, E. 23 was confirmed by Lord Mansfieid^mDi 
Geo. 3. the rule in Rex v. Lowess, as the rest of the court, 
stated in the present case by BalgUy^ 



^^SnL} '^^^ King against the Inhabitants of 

«3<i May?' NORTHFIELD. 

I 

A marriage it HHWO Justices had made an order to remove Abigcul JtmOf 
IrtttoMt'i^ *® widow of Joseph Jones, from the parish of KtVigV 

gained by it, if Nortofif to thc parish of Northfield ; which last paridi ap- 
ceiebrated ina pealed to the Quarter Sessions'; and they confirmed the ori- 

coapei erecica • i i « « • n 

aince 26 Geo. 2, gnuii Order ; and stated specially : 

ri^***a"* have '^^^ ^® pauper, Abigail Jones, being, whilst sole, a set- 

httad^fLio^^ d^ inhabitant at King^s Norton, in theyear 1775 intermar- 

fiwquentiy ccie- ned with Joseph Jones, a settled inhabitant at Northfield, at 

^^' Buerlyhill chapel, in the parish of Kingswinford, in the 

county of Stafford, which was erected in the year 1765, and 

then duly consecrated, and in which divine service had been 

publicly and regularly celebrated ever since; and wherein 

banns of marriage had been often ^published, and marriagei 

celebrated previous to the marriage tn question: That the said 

chapel was a new one, erected since the marriage act, and not 

erected on die foundation of one that was ancient ; and no act 

of parliament was obtained for erecting the said chapel, or for 

celebrating marriages there. 

The two orders being removed by certiorari into this court, 
the only question appeared to be, whether the marriage, upon 
the facts stated relative to the chapel, was void, by the provi^ 
sions of the statute of 26 Geo. 2. c. 33. 

It is enacted, by ^ 1. of that statute, that, from and after 
the 25th of March, 1754, all banns of matrimony shall be 

pubUdied 
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f^J M. 33 Grt>. 9. Burr. SettU Ca. 
Vol. a S 



(bj Lord JSardwick^ 



rtEtb. 
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in the puish diiirch, or tti some public chiipel^ ih 178 1. 
wUch pubiie chapel banns of mdtrii'ndfh/ nave been usually \^^y^^ 
pmbliAed, of or belonging to the parish or thapc/ry ^herem j^e Kiva 
the l^enuVis to be married shall d^Vell; and^ by §B. that, if agamst 
any person shall, (from or after the date above-mentioned,) 
sotemnize mdtriinony in any other place tlian a chnrch, or 
Mbtic chapel, wliere banns have been usually published, un- 
less by spedal licetice, ^c. every t>er8on knowingly and \iil- 
fully so oSetidkig, shall be deemed guilty of felony, Sfc. and 
ail mtitii^ soKtnnized, (irom and after, ^c.) in any odiei* 
plae^ ttaM a church, or public chapel, (unless by specitd ii- 
ctnct, tfc.) shall be nuH and void to aH intents and purposes 
zvkatsot^cer. 

When the Attorney-General moved For a rule to shew cause/ 
why the orders should not be quashed, Lord Mansfield 
seem^ to discourse the attempt to try a question of such 
serious consequence, ih a collateral way, on a settlement case ; 
and said, he would turn the parish cobq>laining of the removal 
itmnd, if he could. 

Dearcrofi now shewed cause. He admitted, Aat, \i-h'en 
the validity of a marriage under the marriage-act, becomes i. 

3aestion in th6 cas^ of a settlement, it is not necessar;^ tfiat 
^ere should have been a sentence of the spiritual court, ftk 
order to entitle the parties interested to shchAr the nullity dif 
snch Vnarriage. litis had been determitited in the disie bf 
Hex V. Preston near FevtrsKafn(a), But he contended, iltiit 
the words ^^ uiualty published** in the act, ought to be con- 
strued to ihean, *^ usually published at the time tchen the Car- 
riage in question took place** If so, thel^ was enou^ stated 
in die case, for the coiirt to cohiadet thisaa a chapel m which 
iNunns had been usually published. The word '' often** U 
nearly tantamount io- '^ usually;** but, if it were not, yet, as 
at 19 a rule that ah orde/ of sessions is always to be subported^ 
unle^ something at)pears expressly on tiie face of it which 
shews it to be against law, the codrt would intend this t6 be 
such a chapel as the act required, there being no direct as^eN 
tion of the contrary* The act, he said, was supposed td haVli 
lieen drawii by a very eminent person (b) ; it had been n^rtnly 
opposed ; and, if the intention had been to restrain the cel($^ 
bration of marriagefl to parish cfaurchei and to chapels ijs 
\vhidi baAiis had been usually publisiitd before die act. it t<r^ 

CbaUe oh explicit enactment io that effect ^Vomd haV^ 
n introduced. If the construction contended for on thd 
«ther side should prevail, this act would prove a trap to der* 
gymeh aiid inadcent pdnom^ who could not be espiikitiM i6 

search 
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1781 s^vd^ u>^<> history, to discover the exact time wheni 

^^^* riases first begun to be celebrated in anyv particuLur 

The King ^ ^^ ^^ ^ perhaps to draw a line, but, bere, 

^^•^^^ usage was clearly established long before this tnarrii^ took 

! ls*oRTii- place. 

' ^i£LD, T^ -^fior ncjf 'General f and Batt, argued against tlieti* 

lidity of the marriage. They said, the act was to be oob» 
stnied as if the case had happened tlie day after it pawed* 
Usage since could not vary the case ; for, to give opentioD ta 
usage, it must have a legal commencement, because ^ucmI «& m* 
ith non valet, tractu tanporii non convalesck. AmiBMnti of 
hardship and inconvenience could only be resorted to, whea 
the law was doubtful, but here the words of the statute were 
[ ()6i ] clear. This was no more a trap than any other prohibitory 
law. At*ter tlie passing of the act, no marriages had beeo at* 
tempted to be celebrated in UncobCs'Inn Chapel, GfW^/ji» 
Chapel, and many others, although they were old chapels ;: be- 
cause banns had not been usually published in them ; Mid il 
would be absurd, if a chapel erected since the act should be 
in a bcttef- situation, in tliat respect, than those which had ex- 
isted long before. 

Lord Mansfield, — For a long time, I was much avene^ 
to adetermmationof this point, in such a question, and between 
such parties. But, upon more consideration, I think we ouf^t 
now to decide it. If there has been an abuse, we oii^t to> 
atop it as early as possible. A delay might loul to a suppo- 
sition that we doubt, where in truth we do not ; and any sub- 
sequent inconvenience, in consequence of our supposed doubt, 
would be chargeable upon us. 1 remember, when I was 
Attorn^Generaly I was obliged to prosecute the minister 
of the Savoy, who insisted on the right of marrying without 
ficence, and taking advantage of a dispute then subsisting 
between the Crown and tlie duchy of Lancaster, slieltered 
himself sometimes under the one, and sometimes under the 
other. He had married many couples in a year^ and many 
children had been bom under those marriages. But it was 
necessary to stop tiie abuse, even after it had gone so far; and 
he was convicted. Time, or the uiterposition of die legiah- 
ture, may cure the marri^es which have been already solemn- 
ized in this chapel [1]. Ine act clearly meant chapels existing 
at the time. It says church or chapel belonging to the pensb 
or. chapelry where the parties reside* There is no chapefafj 

bete. 

[l] As soon as the determination of public chapel, erected since 26 Geo.9«. 

the court in this case was known, Lord c. 3 J. and const'crated, valid in law, 

Bcauchamp introduced a bill into par- and to exempt the clergymen who had 

liament, which passed into a law« for celebrated such marriages, from the 

making all marriages which had been penalties of that statute. Vide 21 ^ce.. 

celebrated in any parish church or 3. c. 53. 
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here. lam of opinion^ that this marriage waa void by the 1781. 
profisions of the statute. ^'V'w 

Both the orders quashed. 

The Kino against Pitts. Fndav, 

25th Mmy. 

r\N Friday y the 4th of May^ Bearcrqfl obtabed a rule An order of lai- 
^^ to shew cause, why an order of bastardy made upon the jardy »iaUng 
Jefendant, by two Justices for the county of Hereford, and « ha(happear«d 
:ontirmed by the court of Quarter Sessions for that county, ". ^ »»». tsc» 
Jiould not be quashed. The objectious he dien stated were ; p^lJ^^^^vSLn 
I. lliaty in the caption, the two Justices were said to be that tiie pcrsoa 
* residing wearuuto the limits of the parisli of, 4fc." and putlt^cfat^*, 
he words of the statute are, '^ iu or next uuto the limits, is void. 
Vc.'' (a) ; 2. Tliat the order contained no express adjudica- 
ion, and was therefore void ; according to the case of Rex 
u Perkasse (b). 

On Saturday y the 19th of Mnyy Bozcer shewed cause. 

Upon examining the original order, it appeared, tliat the 
vord in the caption was '' next^^ and not ** near ;** and tliere 
emained, therefore, only the second objection to be consi- 
lered. The order, was, in a great measure, in the same form 
i^ith the precedent in Bur/i'a Justice (c), but with the omis- 
ion of the following clause : 

'' We, therefore, upon examination of tlie cause and 
' circumstances of the premises, as well upon the oath of 
^ the said A. B. as otherwise, do hereby adjudge him the 
' suid C. D, to be the reputed father of the said bastard 

children.*' 

Bou^er contended, that, as the statute of Elizabeth does not 
>rescribe any particular form, if enough appears on the face 
f the order to authorize the act oF the Justices in charging 
le supposed father, that is suflkient. llie case in Siderfia 
I not so decisive as it would seem to be from the manner in 
^hich it is stated by Burn (d), for it appears, in Siderfin, 
lat the objection on which the order was quashed, was, that 
le sum was unreascmably small (viz* 2d. per week,) and this 
oint about the adjudication is mentioned after the decision, 
nd, then, without any positive opinion of the court upon it. 
lie same principle must govern with, regard to orders of bas- 
irdy and orders of removal, and none of the determinations 
pon orders of removal will be found to warrant the present 
bjection. In Rex v. fVestwood (e), there was nothiiu; in [ 66S J 

tho 

(a) 18 Eliz. c. 3. § 2. fdj I Bum, 193, 13th Ed. 

(k) E. 20 Car. 2. 2 Sid, 369. fej H. A Geo. 1. 1 Str. 79. B^tf^ 

(e) 1 Bum, 189, 13th £d. 195. 

a4 
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1781. ^ order to supply the want of an express adjudicatioD* The 

^^^^^ same observatiou applies to Rex v. Minchmhampton (c)^ for it 

*the Ki N o ^^ ^^^ ^^ ^' stated, there, that the pauper was likely to become 

against chargeable. In Stallinbur^h v. Ilaihay (d), the words only 

PwTs. were, " wc do believe;*' in Waltham Magna v. Waltham 

Parva (e), *' as zee are credibly informed;* and, in Berry v. 

Arundel (f), " whereas complaint hath been made to usJ* In 

the present case, tlic Justices have expressly said, '* whereas 

" it hath appeared to us, 4*c." and, in Suddlecomb v. Bur- 

trash (g), Lord Holt said, that was sufficient; and the 

same thing was afterwards determined in a case of Rex 

•- V. Darnal (h), mentioned in the Report of Suddlecomb r. 

Burwash. 

Bearcroft, on tlie other side, innsted, that the adjudication 
is the most important, and an indispensable part of die order, 
and caiuiot be supplied by implication. It is true, die court 
b not so strict, with regard to orders of Justices, as in the 
case of convictions, but still, it must appear, upon the order^ 
that the Justices had an authority for what tney did ; and, 
without an adjudication they have no authority. They act both 
as jury and judges, and the order must contain both ■ ver- 
dict and iu(igment. In indictments founded on the common 
law, uothmg*can be supplied by inference ; znA ajortiori, no- 
thing so material as tlie adjudication can be intended in the 
case of particular jurisdictions created by statute. If defects 
of this sort could be cured by intendment, no order would 
ever have been held to be bad. ^Fhe court will pay regi;rd to 
precedents long established, and approved : and tliis order, 
though framed after the precedent in Burn^ has left out tlie 
most essential part. In Rex v. Perkasse^ the rule to shew 
cause was <j^rantcd on tho objection as to the smnllness of die 
sum ; but it is clear, from an attentive perusal of the qase, 
that the ultnnate decision went upon the want of adjudication. 
Most of the cases cited in sujtport of the order make against 
it ; and there is a material dilieronce between the case put by 
Holt, in Siuldlccomh v. Buncash^ and this case, for the 
case he puts is of a substantive declaration, '' that it has ap- 
" peared, Ar." and so probably the order ran in the case 
there referred to, of Rex v. Damn I; but, here, the woidi 
[ 664^ ] " il h^'th appeared to ws," are coupled with the evidence [l\ 
and do not seem to differ, hi meaning, from ** we do believe^ 
in Stallinhurgh v. Ilaxhay, where the reason given for quash- 
ing the order was, (and which equally applies here,) ** that &. 
^* man may believe a tiling on uncertain evidence." 

BULLXB^ 

fcj E, 3 Geo. 2. 2 Sess. Ca. 92. (f) E. 9fF.3. 1 SalL 479. 

Bi>tt. 347. 3 Bvm, 475, 13th Ed. Burr. (g) T. 13 W. 3. 1 ^alk. 491 . 

HtttL Ca. p. 31 6. . (kj E. 2 Ann. 

fdj T. 4 Geo. 1. 3 Bum, 475, I3th [1] They are so pnt in die cast of 

£d. 1 Scss. Ca. 131. Suddlecomb v« Bsuroaeh. 

(e) £. 10 Geo. !• 3 Bunty loc. cit. ^ * 
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BuLLEHy Jutticey having mcntioiicd Ketv. Gtavesend (a)' 1781* 
stated in Bott, — where, according to his accoant of it, there v^v*^ 
was no adjudicatiou of the birth of the child in the parish The Kiv* 
but under a '' whereas/^ and the court held that to be suffi- against 
cienty — the court deferred givhig their opinion till there should Pitts. 
be an opportunity of enquiring more fiiUy into the circum- 
stances of that case. 

Lord Mansfield absent. 

Tliis daj, his Lordship was in conrty but not having heard 
tlie argument at the bar, the judgment was delivered by 
WiLLEs, Justice, to the following effect. 

Wtlles, Justicty (after stating the objection, and observing, 
upon the cases of Rex v. PerkassCy and Suddlecomb v. JBor- 
rcash), — ^The case of Saint Giles\ Cripp/etate v. Hackney (ft) 
seems to be more like the present than Suddlecomb v. liur-^ 
fcash. In that last case, the dictum is as was stat^ by Mr. 
Boisoer; however, tlie report concludes, by sayiiig " there 
'^ ought to be a particular averment, S^cJ* and, in Saint 
Giteis, Crippkgate v. Hackney ^ the order runs veiy nmcfa in 
the same manner as here, viz, ** whereas on oath made by th6 
'^ said E.F. it appears that her.husblmd wat last legally 
*' settled aft Hackney;** and that order was qoalfa^, ** be- 
^ cause there was no judgment of the Jdstices concerning the 
^' last legal settlement, but only the oath of the woman*'(€). 
We have .looked into the proceedings in Mex v. Qravesend, 
and Yft find, Aat there was an express adjudication in diat 
case. We are, therefore, all of opmiott, that this ordef can- 
not be supported. 

Bodi-the orders quashed. 

faj 1. 15 Oeo. 2. Bvtf, 104. (cj Salk, loc, cit. 

(bjE.9Win.3. lSaik.4^8. 

B&isTOW against Wright and Pugh, Sheriff ^ ^^^ ^ 

of Middlesex. d^u^y. 

m 

TN ktst Hilary Tenn, on Thursday, the 25th of January, in an action 
•*• Lee obtained a rule to shew cause, why the verdict ^\hich |br^tai[l,*»^«<5)di' 
IM been found for the plaintiff Aould not be set aside* and vitiiout leavfog 
a new trial granted^ or a non-suit entered. fi^^^t ^^^* 

rhis was an action on the case, against the defendants necdi not state 
as sheriS of Middlesex, on the statute of 8 Ann. c. 14. § 1. ^"J,^^^/^^ 
[<0* 1] for taking the goods of one Pope in execution, in a demise, but if it 



• * j% 



house let from year to year by the plaintiff to Pope, without **'*»» ^"** **^«y 

•^ J ^ r r ' . arc not proved 

paying a< stated, there 
shall be a nonsuit. 

[(iy l] That provision only extends the tenant in possession holds, and pot 
to the immediate landlord of whom to a superior or ground landlord. Mas- 

S3 ter 
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ptybg or contenting him for a year*a rent then due, and of 
wmch the defendants, before the removal of the goods, bad 
notice [<0' S.] 

The declaration stated the demise, as follows : 
** ^riie said plaintiff, on, Sfc. demised, to one Bfnjamm 
Pap€y a cartain messuage, Sfc. to have and to hold unto the 
said Benjamin f from Uie feast of St. Michael^ then next fed- 
lowing, for and diu-iiig the term of one ^ear from thence next 
ensuing, and fully to be compleat and ended, and so, from 
year to year, for so long as it should please the plaintiff, and 
the said Benjamin^ yielding and paying, dierefore, yearly and 
ever}' year during the said term, unto the plaintiff, the yearly 
rent or sum of, ^r. bufour even and equal quarterly pay- 
meats ; to wit, ai the least of, Sfc.*' 

Hie principal witness called on the part of the plaintiff, 
was Pope liimsclf ; who proved, tiiat the plaintiff let the house 
to him, by parol, for a year, and that there was no stipulation 
about any time or times for the payment of the retU, 

It was contended, at the tnal, (which came on before 
Lord Mansfield, at the Sittings for Middlesex,) that, as 
the plaintiff had laid a demise with a reservation of reatpay* 
able quarterly, lie was bound to prove it exactly as laid ; and 
that, havm^ fiiiled in that proof, he ought to be nonsuited. 
His Lordship over-ruled the objection, being then of opinion, 
that enough of the demise as laid had been proved to entitle 
the plaintiff to his action. Hie present rule was moved foTi 
on me ground of a misdirection* 

On Thursday, the Sd of May, the Attorney-General^ and 
Dunning, shewed cause, ai^d urged, that the contract was 
not the gist of the action [f 1] ; the material part was, that a 
year's rent was in arrear, and tliat having been proved, the 
plaintiff had shewn enough to entitie himself to a verdict. 

Wood, on the other side, insisted, that, as the plaintiff had 
set forth the particulars of the contract, he was boimd to prove 
them as laid : and, for this, he cited ; — An Anonymous Case 
in Lord Raymond, where a promise being laid, <' todeliver good 
** merchandiseable reheat,*' ^ni the evidence beinff of a promise 
to deliver " good second sort oftcheat,** Lord ITolt held the 

variance 



ter Bennetts case, JB. R. M, 1 Geo, 2. motion, would make a rule on the 

2 Sir. 7%7. sheriff to pay the year's rent to the 

[<l> 2] It should seem, in such a landlord. Ihrling v. Hitl, B, IL £. 

case as the present, that the court, on 9 do. 2. Ca. Temp. Hardw. $55. 



Tf 1] In White V. Wiffion 2B.SfP. 
llo, it was held that an averment 
may be material that is only laid as 



inducement; and that, being material, 
laying it under a sciticet will make no 
ditt'erencc. 
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ipiiiaiice to be fatal, and nonsuited the pI&]iitifF(a); — The 178I:« 
KingT. 'Nudigate{b), wbere, upon a traverse of an office 
found, the issue being, whether /. S> devised '^ to J. N, and 
•* his heirs** or not, and the jury having found that " /. SJ* 
devised " to A, for years, remainder to J. N. in fee,** the 
court adjudged ** mtod non detisavU modo et Jorma;** — 
Sands and Tash v. ledger (r), where, in an action of debt 
for rent, the plaintiffs declared on a demise, ** for £\5 rent 
per annum,"* Tinder a power " to make leases for twenty- 
one years,'* and the evidence being of a demise ** for £l5 
refit per anthim, and three fowh^* under a power ** to 
make leases for twenty-one years in possession, and not in 
reversion, rendering the ancient rent, and not dispvttish" 
^ able of waste,** Lord Holt directed a nonsuit ; — And Sa- 
vage, qui tarn, v. Smith, which was afterwards stated by 
Lord Mansfield, in delivering die judgment of the 
«ottrt(d). 

Tlie case stood over till this day. 

Lord Mansfield, (after stating the case,)— I am veiy 
ftee to own, that the strong bias of my mind has alvrays 
leaned to prevent the manifest iostice of a cause from being 
^feated or delayed by formal slips, which arise from the 
inadvertence of gentlemen of the profession ; because it is 
cxtremdy hard on the party to be turned round, and put to 
expence, from such mistakes of the counsel or attorney he 
employs. It is hard also on the profession. It was on this 
ground that I over-ruled the objection in this case ; but I 
am since convinced, both on the authorities whidi I am 
about to mention, and, on the reasoning in them, that I was 
wrong, and that it is better, for the sake of justice, that the 
strict rule should in this case prevail. I have always thought, 
and often said, that the rules of pleading are founded in 
^ood sense. Their objects are precision aud brevity. Nothing r ^gj i 
is more desirable for the court than precision, nor for the 
parties than brevity. It is easy for a party to state his ground 
of action. If it is founded on a deed, he needs not set forth 
more than that part which is necessary to entitle him to re- 
cover [t 136]. If he states what is impertinent, it is an in- 
hiiy to the other party, and may be struck out, and costs al- 
lowed, upon motion [t IS?]. 1 remember a case, where, in 
an action on one covenant^ the whole of a vcr>' long deed 



was 



{a) Bedford Assizer, 12 JV, 3. 1 Ld. 
Raym, 735. 

{b) B. R. E. 6 Car. 1. Sir IT. Jones, 
224. 

(c) 5irrr^ Assizes, 1 Ann. 2 Ld. 
Baym. 792. 

(rf) Infra, p. 668. 



[+ 13G] Vlfle Dundass v. Lord »ry. 
mouth, B. B. M. 18 Geo. 3, Cowp. 6o5. 

[t 137] yide Price v. Flvtcktr, B. 
R,II. IS Gio. 3. Covp.7V' Rex v. 
Mdy, E. 19 Gto, 3. supra^ p. 193. Rex 
V. Lord Waltham, T. 25 Geo. 3. 
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vf^M set forth. The court referred it to the Ma6t<^ and 41 
wa* struck out except tb^ <;ovenaat oa wbich the aiction im 
brought, and cotbi paid to tlie amount of ^100. When I 
say ^t the plaintiC needs only set forth tliat part of a de^ 
on which his action is founded, 1 do not mean to say thai 
even that is necessary* He is not bound to set forth the 
iQaterial parts, tJi letltrs. and xcord^. It will be sufficient to 
state the substance and legal effect. That i.i shorter, aud not 
liable to misrecitals, and literal mistakes. Here, that method 
might have been followt^d. It certainly was not neoc-ssary ta 
i^lege this part of the lease that relates to the time of pay-. 

Sent, in order tamaintain tlie action. But, since it has been 
leged, it was necessary to prove it. The distinction is be- 
tween that which may be rejected as surplusage, (which 9Ught 
have beeu struck out on m^tioiv,) and what caunoU Wheie 
Aq declaration contains impertinent matter, foreign to th^ 
cause, and which tlie Master, on a reference to hini, woi^4> 
stfik^ out[F2], (.irrelevant ppveuants for instance,) ^io^wilt 

be 



aff»=»=W 



yg3Wgg<itg i i M i imiM 



r? 2] In Peppin^ v. Solomons^ 5 7. H. 
496, it was said by BuUer^ J. that 
the authority of this case bad been 
sometimes doubts r hut it was thcrc 
maintained by the learned Judge (as 
well as that of iSavqgep q, t, \. Smith J 
pn the ground that it wu& here ncces* 
sary to state some contract between 
the plaintifl' and his tenant, and tlvit 
a contract being in its nature entire, 
must be stated accurately. See also 
Drfiwry v. Twiss^ AT.IL 558, where 
a variance between the statement and 
the proof of a tort (by running down 
a boat in the half-way reach in the 
Thames f which was described in the 
declaration as a. running down in. the 
Thames near the. h^^lf-viay reach) wasi 
held to be in^material. So, in ^^Ue* 
Jiamson v. Allisou^ 2 East. 44^, which 
was in tort upon a warranty on the 
sale of goods, charged in the decla- 
ratiop to have been ipade falsely, frau- 
dttlcpt]y,apd deceitfully, but thcrc was 
np proof that the defcndunt knew of the 
defect; it was held not to be a fatal 
variance; hordEllenboroughfUndLtsah 
rencey J. expressing their apprqpation 
of the distinction here established be- 
tween immatjerial and irrelevant aver-. 



Dnents. — In WM v. Herne^ I JL ^ F. 
28(1, it was held, in escape against tho 
sheriff, where the plaintiffhad unneces* 
sarily averred the. arrest to have beei^ 
hy. virtue of an affidsj^i^ that be Mij^% 
bound, to. prove it by production o( 
the affidavit. So also in Turnear r^ 
^ylei^ 3 B. 4* P» 4^6t in % similar 
action against thp warden of the JETbcfc. 
where t^ court doubted whethes il^ 
were necessary to state a commitment 
to have been of record, they held* 
dearly that, being so stated, it must 
be proved; and that evidence of % 
commitment by a Mngle judge was 
insufficient to maintain the avermenthr 
See also the case of Philiips v. Baton, 
9 Easii 09^ in- wbieh; much of rho 
argument tumedi on. the pnsentquffri 
tion, thoi^gh the dfloisiou iirofl ultir 
mately on another ground, the present 
case appears to have been misrepresents 
ed in. that argument, as if it were an 
action vpon the contract. See also 
Purcell K JUacuamarOf ibid* ]i57, in 
which the (doctrine is established, o( 
allegations of substance, vy-hich ueed 
only be substantially proved ; and al- 
legations of description,, which must 



IN THE T\\ ENTY-FIWST YEAR OS GEORGE HI. 



667« 



Bkistow 

against 

Weight* 



[ 668 ] 



h^ rej^ctj^ by the courts and need not be prpved. But^ if 17BK 
Ae yerj grouud of the action is mi8-8tat«d» as where >ou nxh 
jerUike to recite that part of a d^ on which the actioo ii 
fouiKtedy aod it is mis-recited^ that wiU be fotal. For then, 
tbe c«^ declared on is different from that which is proved, 
fnd $ou. must recover secundum fillegata et probata* This 
^ill reconcile all the cases. In the present instance, the 
pbdntiff undertakes to state the lease, and states it falsel][.-«^ 
There are many authorities which go to prove this distinc* 
lion. I will meution three, (which are very stroqg,) where 
piatter, which it was unuecessairy to set forth, being stated, 
and not proved, the variance was hdki to be fatal. The first 
IS the case of Cudlip v. RumUe (a). There, in ao action by 
A lessoc against his tenaiit, for oegligeudy keeping bis fire, 
by uieaqs whereof the house was consumed, — a demise to the 
defeod^int for seven years ^'as stated in the declaration ; ^ 
defendant pleadedf that the plaintifi* did not demise modo d 
fomidi and issue bebg joined^ it apnoaored, on the finding by 
the jur} ill a special verdict, to be a lease at will. The court 
Agreed, tliat the ^ctiqn would have lain against the defen- 
dant as tenant at will ; but, as the plaintiff had stated him 
(o b^ a lessee for years, and had proved him tenant at wiU^ 
the variance wtis held to be fatal^ and there vvas judgment for 
the defendant., '^fhe next is the case of Saspage, qui torn r. 
Smith, in the' Co^miui Plaasib). ^Jliat was an actioaof debt 
against a sheriff's officer, by an informer. The declaiatiott 
stated a judgment, aod a jisri facias npon that judgment.-*- 
Tbe Jiofi JacpgtA was given in evidence, bat not the judgment, 
and the court held, Utat, (liongh U miglit be unnoeessary to 
Mwr the judgment, yet, having been averred, it ought to be 
proved; and my Lord Chief Justice i^^ Ghey expressly- 
went upon the distinction between immaterial and imperti- 
nent averments, and said, that die former must be proved, 
because relative to the point in question [11. The third case 
is Skate v. Homseif in this court (c). Thai was an action 
for double rent pn the statute (c{). The declaration stated 

akasa 



(a) B. R. T. 2 IF, ^ M. Carth. 202. 

{h) T. l6 Ceo. S, 2 Blackst, 1101. 

[l] By a mistake of the press, the 
word *' materiar is pm^trd- instead o£ 
•' immaterial'* in the report of this 
case in 2 Blackst, 1 104. ** hnniaterial" 
certainly was the w^- used by Be- 
Qrmfy Chief Justice, as af>pcars, not^ 



only from what is here said by Lord 
MiiKSFiELD, but also from a very 
accurate manuscript note I have seen 
of Savage v. Smithy and indeed; from 
the context in Blackstone's own report. 

(c) E. 19 Geo. 3. 

(d) U G«>. 2. c. 15w § la. 



tt 



be Ultrally proved'. Sot? alfio the at* 240, in which the judgment of thcr 
fumcnts in Page v. Frtf^ ^ B, ^ 1\ court turned on another point* 
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a leate for Aree years ; but, on the e^dence, it appeared^ 
that the lease for three years was void^ under die statute of 
frauds ; and that the defendant was only tenant from jear 
to year. ^Fhis was sufficient for the purpose of the action ; 
but a lease for three years having been laid, and not proved, 
die plaintiff was nonsuited; and a rule for setting aside the 
nonsuit having been obtained, it was, upon the afgoment 
of the case, discharged. These authorities are in pcmit to 
the doctrine I have laid down. JBut pertiaps, notwidistand- 
11^ the weight of the cases, if that doctrine were highly 
d^rimental, and die settmg it right would be attended wim 
no mischief, as it is only a mode of practice, it might de- 
serve consideration. But I believe it stands right, and upon 
the best footing ; for it may prevent the stuffing of dedara* 
tions with prolix unnecessary matter, because of the danger 
of failing m the proof ; and it may lead pleaders to confine 
diemselves to state the legal effect. We are all of opinioa 
that the verdict should be set ande, and judgment or non- 
suit entered. 

The rule made absolute [t 138]. 



[t 138] Vide Carlisle v. TrearSy 
B. JL M. 18 Geo. 3. Cawp. €71. 
Vitkf also, Moore v. Musgrave^ Hob. 
18, but corrected in I Roll. Abr, 850, 
pi. 11. Pope V. Skinner y Cam, Scacc, 
T. 12 Jac. 1. Hob. 72. <C^ Robert* 
▼. Herbert, C. B. M. 12 Car. 2. 1 
Sid.. 5. Wyvia v. Shepherd, C. B. H. 
19 Geo. 3. H.Bl. 1 62. Barbe v. Par- 
icr, C. B. M. 30 Geo. S. H. Bl. 284, 
which three last cases arc instances of 
variations not held fatal, and it now 
seems settled, that the strictness re- 
quired in this case of Bristow v. 
IFrighij holds only in cases of records 
rnnd written contracts. Vide Kinfr v. 
Pippet, B. R. E. 26 Geo. 3. 1 Tcnn Rep. 
233, and Gxoinnett v. Philips, B. R. E. 



30 Geo. 3. 3 Term Rep. 643. In Baker 
V. Edmunds, B. K. M. 23 Car. 1« it 
was resolved, ** that, in an action 
upon a contract itself, if the party 
mistake the sura agreed on, he fails in 
his action ; but if he bring his action 
upon the promise in law, which arises 
from the debt,** (the common case of 
indebitatus assumpsit,) *' there, though 
he mistake in the sum, " be shall re- 
cover." AUeyn 28, 29, in Smith y. 
Hickson, B. R. T. 7 Geo. 2. Lord 
Hardwicke says, '* in contracts it is 
necessary to prove all the charges in 
the declaration exactly in the manner 
they arc laid.'* Cases Temp. Lord 
Hardwicke, 54, 55. 



ftSUiliby. 



Bv the insolveiit 
firbton'actof 18 
tieo. X c, 59. the 
iii^olveut person 
is discharged as 
to bouds rarir- 
futed before the 
dajr iu the act, 
iMt nal paifahh 
iiU qfkr tUt dni-. 



Paget against Wheate. 

A CnON of debt on a bond, executed at Westfnimter^ 
'^^ on the 21st of November, l???^ for the penal sum of 
£250. The defendant, by Ljs plea, confesses the debt; 
" But,— in pursuance of an act of parliament, l^c. (18 Geo. 
*^ 3. c. 52.) in discharge of his person from the execution of 
'^ the judgment to be obtained agiunst hhn in that behalf by 

u the 
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^Ae plaintiff, according to the form and direction of tbat I7gl 
^ act, — says, that he was beyond the seas in foreign parts, *^ 

** on the 10th of March^ 1778, and was duly discharged, ac- pTqet 
** corduig to the suid act, at, ft'c. on the 3d of Novemberf against 
** 1778; and further says that the said debt for which this Wuea^b. 
'* action is brouglit, was contracted before the 10th day of 
** March f 1778, to wit, ^c. wherefore he prays judgment, 
^ and that liis person may be discharged from the execution 
of the judgment to be obtained against him by the plaintiff 
in this action, according to the form of the said act, S^c,^ 
Replication; lliat the bond was made at the time and place 
in the declaration mentioned : Then sets forth the condition ; 
which was, to pay £\25 with lawful interest o;i the Qlst of 
November, 1 778 : Then avers, that, after the making the bond^ 
and after the said 10th of March, 1778, and before suing 
out the original writ, to wit, on the said ^Ist of November, 
1778, in the condition mentioned, the said sum of «£1C5 
^rst became due, according to the tenor and effect of the 
said condition, and not at any time before: That the de- 
fendant had not paid it then, nor afterwards, but that it 
atill remained unpaid ; by reason of which said premises, 
the bond became forfeited, and the said debt and cause of 
action thereby and thereupon accrued, ajier the said lOth of [ 670 ] 
March, 1778. — General Demurrer. 

The question in thb case turned upon the construction of 
the words of the act of parliament, which are : ^* That, if 
*^ any action is brought against a person who has taken the 
'^ benefit thereof, for any debt due before, &c." he may 
plead, in discharge of his person, " that such debt, zpas cofir 
^ traded or due before, 8cc. (a)." 

The case was argued, on Friday, the 11th of May, by 
Wood, in support of the demurrer, and by Law, for the 
plaintiff. 

Hood admitted, that the particular clause in the act on 
which the question here more immediately turned, and which 
directs the manner of pleading, is not very accurately penned ; 
but he contended, that, if the whole act was taken together, it 
would be manifest that it was tlie intention of the legislature, 
that debts under the circumstances in this case, should be dis- 
charged by the act. Iliis, he said, appeared clearly from the 
37th section, which provides, that no person discharged by 
the act shall be imprisoned for any debt, bond, Sfc, contracted, 
incurred, occasioned, owing, or growing due, before, Sfc. and 
tbat, if arrested, such person shall be released by any Judge 
of the court out of which the process issued, or by two 
Justices of peace, Sfc, 

Law, on the other side, insisted, that insolvent acts ought 
not to be construed with greater latitude in respect to the 

insolvent, 

(a) 18 Geo. 3. c. 52. § 40. 
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^niolTeot, dum the baoknipC Imws in respect of dK 
mndtbit abood, onde bdfbre Innkniplcy, but not 
mfter, was not proveable under a oonunisaan, nor di 
by tbe certificate^ till a statute was expresslj Bade far 
purpoae (b). He observed, that die STdi sectioo of the 
UMolvent act only applies to the case of primmtn, not of 
fugitira like this defendant [1]; and contended that, tiD die 
day of payment, iu the case of a bond, the debt docs bdI 
exist. 

Lord Mansfield said, be thought this venr point had 
been dett'rniined upon some former insolvent act^ and de. 
sired the ca$e might stand over, to give an opporttni^ of 
cuquir'mg if there had not been a decision upon it. 

^\nd, uo\r, his Lordship mentioned, that the veiy same 
question had occurred in a case of Workmen v. Le^ke, and 
had been determined, H. 14 Geo. 3. (t) [t 139]; that bj % 
note he had seen of that case, it appear^ that the coort 
had held, that a debt due by a promissory note, though not 
payable till after the day in the act, yet was debUum in prg^ 
wntiy and tliat, as such, it was discharged [f]; difiering 
from a debt only payable on a contingency, which woidd 
sot be discharged, unless the contingency had hap» 
ptned before the day ; and that he had then mendoned, tnit 
be and the other Judges had been remiuded of various ift* 
stances where they had discharged from arrests, under similar 
circumstances to those of the case then before them. 

Judgment for the defendant. 



Of) 7 Geo. l.f.Si.§i,2. 

[l]By S ^1- the statute may be 
fielded to action on debts oi prisoners^ 
if contracted before the 29th of Jo" 
nuan/y 1778, and of^^ivrt, if before 
the 10th of March, 1778. Yet, by 
$ 37* provision is only made for the 



summary discharge from anvsts for 
debts contracted hrfore the 28fA of 
January, 1778. Thi» must have been 
a slip in drawing the act. 

(c) 10th Feb. 

[t 139] That case of WorhmaH v. 
LeoA^e has bccnsince reported, Conf?. 22. 



Satarday, 
SSlh May. 



Bailey against Wilkinson. 



2?!hid^fcnd2t TTPON a rule to shew cause, why diere should not be 



having happenfd ^^ judgment ss in case of a nonsuit as^ainst the plaintiff. 



SS^f htf b g^ *• ^^y^ *«^" T'"^ *»* *« defendant had become insol- 



caute againtt 
Judgment ai in 
case of a non« 
■uiU 



veut since die action brougjbt. 



BuLLEk, 



[p] The same point as that in under the insolvent act, 34 Gca. 3, 
Workman v. lAake, was determined in c. 6*9; in which the present case was 
Lord Kinnaird v. Barrow, 8 T. R. 4©^ also relied on as an authority. 
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BuLLBH, Justice, said^ he had known the rule for jod^- 17g]. 

ment as in case of a nonsuit^ refused on this ffroundy m \^,^^^ 

former instances; and that it wouM be extremdy hard, if Bailet 

a party should be obliged to proceed, and put himsdf to aninst 

npence, without a possibility of recovering either debt or Wiikik- 
iovts. 

Dayrell, for the plaintiff. — Sutton, for the defendant. 

The rule disdiaiged. 



SON. 



Tarlton against Fisher and Others. ^^mI^. 

THIS was an action of trespass, and false imprisonment. A^therifforhii 
—The declaration contained two counts ; I . For impri- H^^'io'an^'actioii 
soning the plaintiff on the 27th of Novembery 17B0, at Bath, of raiMimpnsoi^ 
'm * Somersetihire, and detaining him in prison three days; I^^t"n^,'^^eertifi- 
S. For imprisoning him at the same place, on the 29th of caicd bankrupt, 
December, 1780, and detaining him eleven days. — ^The de- ^p!"*,* ^T 
fendants pleaded ; 1 . JN ot guilty, upon which issue was jomed ; vent, or « per- 
£. To the Jirst count, a jiistbBcation, as sheriff's officers, J^".'^^^****'^ 
under a writ of attachment out of the court of Exchequer, stati 
directed to the sheriff, and a warrant from him ; 3. To the ^- \^' "»^« 



antagf; of the 



1 . I'l • *•£ *• J ^ • *i_ **•* *^* occasion 

second count, a like justincation, under a precept m the na- of the prisons la 
ture of a writ of capias ad satisfaciendum, from the court of ^^ndonhein^ 
requests in the city of Bath, directed to them as officers of rioten/eitboush 
that courtd — ^The plaintiff replied; 1 . To the justification ^^^ party, in 
pleaded in bar of die first count, that, before the time when, p^rivii^Vrom 
^c. in the first count mentioned, and before the making of arrests. 
the statute of 20 Geo, S. c. 64. viz. on the 20th of November, • r gj^ 1 
1779i he was arrested, under a writ of latitat, directed to 
tfie sheriff of Somersetihire ; tliat, afterwards, before the time 
in the said couut mentioned, and before tlie making of the 
act, viz. on the 3d of February, 1780, he gave special bail 
to the action, and, afterwards, before the time in the said 
count mentioned, and after the making of the act, and before 
tlie prisons of the Kings Bench and the Fleet, respectively, 
were repaired, or other prison or prisons substituted in lieu 
thereof, respectively, and notice thereof given in the London 
Gazette, viz. on the ^b^ioi August, 1780, he surrendered 
himself in discharge of his bail, before Lord Mansfield, 
and was, thereupon, committed to the custody of the marshal, 
that the tipstaff then tendered him to the said marshal ; and 
that, in all things, he conformed to the rules and directions 
by the said act of parliament prescribed, concerning such 
prisoners who had surrendered in t)ie manner in the said act 
mentioned ; by reason whereof, and by force of the said act, 
at the time in the said count mentioned, and from thenceforth 
he had been, and still was, in the custody of the marshal, 

and 
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anJ was not liable to be arrested by virtue of tbe wik in fba 
said plea mentioned; of all which premises the said d/tftmd^ 
ants, at the time in the said count mentioned,, had moiiee; 
8. Tlien a similar replication to the special plea in bar of the 
jfroiu2 count; and 3. A new assignment on the ^first oonuit, 
of another assault and false imprisonment. To Ae replica-^ 
tion on the first count, die defendants rejoined, that tbe plain- 
tiff did not conform to the rules and directions by tbe act of 
parliament prescribed; on which rejoinder fS5iie ^as joined 2 
To the replication on the second count, they rejoinec^ 
that the plaintiff was not committed by Lord Mansfield 
to the custody of the marshal in discharge of his bail ; on 
which issue was also Joined ; and to the new assignment^ they 
pleaded the general issue. 

A general verdict having been taken at the Assizes, for 
the plaintiff, by mistake, Morris obtained a rule to shew 
cause, why the Postea should not be amended, and made 
agreeable to tlie notes of the Judge who tried the cause, by 
entering the verdict for the defen£ints on all the issues, ex- 
cept on so much of tlie general issue as related to tbe trespass 
mentioned in the first count, and on the issue joined on the 
justification pleaded in bar to the first count; and why the 
judgment should not be arrested, 

^rhc court having heard the counsel upon the subject of 
the amendments, and perused the Judge's notes [f 140], 
that part of the rule was made absolute ; and then the question 
on arresting the judgment was argued, by Wood, for the 
plaintiff, and Morris and Batt, for the defendants. 

The question turned upon the construction of the follow- 
ing words in the statute of 20 Geo. 3. r. 64. ^ 2. 

** And shall not be liable to be arrested by virtue of any 
'' civil process out of any court ; and, in case they have been, 
" or shall be, so arrested, shall be discharged therefrom [l].** 

For the defrnctunt, it was argued, that the sheriff and hit 
officers were Imund to execute the process directed to tliem, 
and to keep tlie {)erson arrested till they were satisfied of tlie 
truth of the surrender, and compliance with the regulations 
of the statute. It could not be the meaning of the legislature, 

that 



[f 140] Vide Eddoucs v. Hopkins, 
E. 20. Geo. 3. supra^ p. ojO, Grant v. 
Jstle, r. 21 Geo. 3. infra, p. 72'2. 

[1] This section of the statute only 
applies to persons who had been actu- 
allif in custody, and set at liberty by 
the rioters. By § 6. the same sort of 
surrender as bad by § 2. been pre- 
scribed as to theniy is prescribed for 
persons under circumstances like those 
stated by this plaintiff in his replica- 
tion ; aud it says, that on their com- 



plying with the rules and directions 
prescribed by § 2. the hail shall be dis* 
charged, and the defendants deemed and 
taken to be in actual custody ; but dot s 
not go on to add, *' and shall not be 
liable to be arrested,'' This difference 
between the two clauses was not taken 
notice of on the argument of this case. 
1 presume § 6. was considered as adopt- 
ing, by implication, all the provisions 
of § 2. 
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dMiitliedieriff should take upon himself the truth of thoae 
droamstancesy upon the mere assertion of the p&rtY» or ^ve 
implicit credit to the mardial's certificate F^]'** Tne statute 
does not operate as a siwenedeaSf but, if a party will take 
adtantage of it, the regular method is to apply to the court, 
nrfiorehe may make an affidavit of the truth of the^ facts. 
The sheriff has no authority to put him to his oath. Ftnie 
coverts are^ every day, discharged firom arrests : but no action 
of trespass was ever brought in such cases ; nor for arresting 
persons entitled to privilege. If in any such case, an actiob 
can be maintained, it must be casef not trespass, and that can 
only be against the party, not against the slier^ or officer ; 
Salmon v. Percival{a), Parsons v. Lloj/d(Jb), Cameron v. 
Llghtfoot(^c). 

On the other side, it was said, that the act had pointed out 
die means by whidi those who had surrendered might be 
known upon application to the marslial, as they were obliged 
to give him an account of their place of abode in writing (d), 
and the replication, in this case, expressly charged, that the 
defendants had notice of the surrender and discharge, vh. '^ of 
all which fremiseSf Sfc." In Cameron v. Lightfoot, the ground 
of the decision was, that the protection of a witness, or party, 
eundo et redeundo, is tlie privilege of the courts not of the 
person himself. It would have been a good return to the writ, 
that the party had conformed to the act, and so he could not 
arrest him. 

Lord Mansfield,—- lliis is a direct action of trespass, 
oiuire vi et armis, and not on the case ; and there is this dis- 
tinction between them, which always ought to be attended to : 
In trespass, innocence of intention is no excuse ; in case, the 
whole turns upon it; malice, or the quo animoy is the very 
fist of the action. In this case, the notice is immaterial : for 
it is contended, that the arrest was illegal ; and the questicm 
singly is, whether the sheriff must abstain, at his pern, from 
arresting any man who has taken advantage of the act. It is 
aigued as if the discharge under the act operated as a super- 
sweas. But the doubt will be, not on the act, but on the 
party; whether, he is witliin it. llie sheriff must determine 
that question; he must decide A\hether the surrender was 

fraudulent. 
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[S] A practice hac] prevailed since 
the act passedfor the marshal to deliver 
a tertificite of the surrender and com- 
pliance with the directions of the act, 
to the party; but this is not prescribed 
by the statute. By the insolvent acts, 
the party is to be released from ar- 
rests, by a Judge, or two justices, upon 
shttging tkt copy of the order /or his 



discharge, 18 Oeo. 3. c. 52. ( SJ. Tim 
marshal's certificate was probably 
thought of, from analogy to the copy 
of the order in that case. 

(a) B. R. T, 6 Car. 1. Cro. Car. I96. 

(6) C. B. M. 13 Geo. S. 3 fFils. 341. 

(c) C. B.E. 18 Geo. 3. 2 Blackst. 
1190. 

Wi2. 



6?4 cAsfts m feA^ft tiERM 

•1 78 1 • fraudoleot^ bcfure he discliarges. There is no doiabtlMik ttCM 
^^^/-^^ was a ftatH) upon die act in this case. The plaintiff, a6 idbt^ 
1'arltow bitantof £aMy gives special bail before die riots, and thte 
against GOnies up to London to free his bail' and himself. Could die 
Fish RR. ie^slature mcan^ * that every bailiff should judge, at his peril, 
'[675 ] whether the surrender dnd discharge were fraudtdeiit? Yfh^- 
tfaer the act had been complied widi ? It necessii^ily passisd 
very precipitately, from the urgency of the circomfttaheA. 
There is no direction how die discharge is to be, which, in 
the statutes relative to bankrupts and insolvents, is explicitly 
pointed out ; but the expressions, '' shall not be liaUe to bo 
*' arrested," and " shall be discharged," froifi the Oatube 6l 
die thing, moan, '' shall be discharged by proper authority.^ 
The sheriff is not bound not to arrest. If he diooses to tske 
the truth of the facts upon him, and not arrest the party, be 
may, and the surrender and compliance with the act will be a 
good return [t 14 1] ; but he will be answerable. The c&se of 
Cameron v. Lighijootf is material. It is, there, said, that 
privilege will not be allowed but in fair cas^; and even then, 
trespass will not lie for the arrest. I am deaf*, that aA action 
of trespass does not lie in this case, against the officers. Whe- 
ther, if the defendants had done any thing oppressive, with 
. full notice of all the circumstances, an action on die case 
mi^ht be maintained, would be another question. 

WiLLiis, Juslic€,'^l own I have great doubts in this case. 
Tliere arc two provisions in the act; 1. 'lliat the party shall 
not be liable to be arrested; 2. That, if he is arrested, he shall 
be discharged. Under the first, I think trespass woidd not 
lie against an officer who ignorantly arrests a party who has 
taken the benefit of the act. But that is not the case here ; 
for it is stated, diat die defendants had notice at the time of 
the arrest. The party has no way of shewing, diat he is not 
liable, but by produang the certificate of die marshal, which 
the sheriff and his officers are bound to take notice of, in the 
same manner as in die case of a supersedeas. Under the se* 
cond provision, I think trespass might lie, if the party were 
dctaineil longer than was necessary for making die proper en* 
quiries ; but, here, dm pliuntiff was only detained three days, 
which would be no more than reasonable time. But I lay my 
finger ou the first part of the clause, wliich I think decisive, 
that the arrest was illegal ; and there is a clear difference be- 
tween illegal arrests, aiid arrests s^inst privilege. UiileSs the 
certificate has the effect of a supersedeas, the first part of tEie 
clause is nugatory. 

Ash HURST, Justice, — I think this action is not maintain- 
able. A sheriff is bound to execute process issuing out of a 

couri 

[t 141] Such a return was held good in a case of Inge v. Berrkk, 
B, R. M. 22 Geo. 3. 
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court of competent jurisdiction ; and, though there be no 1781* 
f cause of action, or the process is erroneous, he is not respon- v^v^^ 
sible. The plaintiff himself, in such cases, is only liable to Taultov 
an action on the case for maliciously holding to bail. But it ngninst 
19 unnecessar}', here, logo into the (Question of what remedy Fisher. 
there might be against the party. It would be extremely *[ (>76 j 
hard, indeed, upon a sheriff, or his ofiicers, if ihey were • 
bound to enquire into the truth of that exemption, and deter- 
mine upon it at their peril. The notice allcdged in this repli- 
cation is mere form. But, supposing there was nclual no- 
tice, were the defendants bound to give credit to the allega- 
tion of the party ? Even if a certificate was shew n, I should 
doubt whether the officers would have been justified in dis- 
charging bim. It is a plaintiff's business to take care how he 
takes out Ids writ. If he deliver it to the sheriff, he takes all 
upon himself. He may know, and take upon himself to 
prove, that the surrender, and other proceedings, were frau- 
dulent ; and shall the officer discharge the party on the pro- 
duction of a certificate, when the plaintiff has it in his power, 
perhaps, to shew fraud in obtaining it ? If there were fraud, 
what defence could be set up to an action for an escape f 
The act could never mean, tliat every sheriff should send to 
London to enquire who had surrendered. 

BuLLER, Justice, — ^This seems to me a very clear case. I 
do not feel the weight of the argument on the first part of the 
clause of the act. As to the discharge, express words would 
have been used, if it had been meant to vest new powers in the 
sheriff. The meaning must have been, to vest the power of 
discharge where, in other cases, it was vested before, viz. in 
the court out of which the pr/)cess issued ; or, in vacation, in 
one of the Judges. Tliat satisfies the words of the act. In 
cases of bankrupts, or insolvents, what is done ? Hundreds 
have been arrested, but there never was an instance of an ac- 
tion against the sheriff or his officers in such cases. The prac- 
tice, in the case of bankrupts, i*?, to apply to a Judge, and 
verify the certificate by qjjiduvii (a). How could tlie sheriff 
ascertain that the certificate was signed by the commissioners ? 
He cannot administer an oath. In tlie case of insolvent deb- 
torSy the provisions for tliis disdiarge are somewhat different 
in words, but are, in substance, I tliink, the same. The 
party, tliere, is to be discharged ; not by the sheriff, but by r Q-^^j ] 
tlie order of a Judge, (or two Justices of the peace ^ij, and 
there are, in the insolvent acts, similar words to those of the 
first part of the clause in the statute now under considera- 
tion ; for it is enacted, '^ that no person to be discharged by 

" the 

(a) Vide 5 Geo. 2. c. 30. § 13. T^J 18 Geo. 3. c. 52. § 37. 

VoL.IL T 
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'' the act| shall be imprisoned, S^c- (c) ;'' so diat, if tfiis is to be 
considered as a positive injunction upon sherifis not to exe- 
cute process but at their perils false imprisonment would lie 
in every case where an msolvent has been discharged by a 
Judge's order. The practice under the act in question is too 
recent to have much weight ; but, as far as it goes, it is against 
the idea that sherifis are to take upon themselves to disdiaige. 
Frequent applications have been made to Judges to discharge 
persons who had the marshal's certificate, and they have ex* 
ercised their discretion in deciding whether the party was en- 
titled to his discharge. I myself have often refused to do it, 
on the ground of collusion ; and the qourt has declared, ill 
particular, that, where the defendant has come from a remote 
county, to surrender to the marshal, in order to defeat his 
bondjide creditors, the act will afford him no protection. The 
general law, as to sheriffs, is, that if a shenff has acted in 
obedience to the mandate of the court, he is excused. If he 
arrest a peer, the writ is erroneous, yet he is not a trespasser 
for executing it. In trespass, the defendant must shew an 
excuse. Have the defendants done so in this case ? Yes, (oi 
the mandate of the court was compulsory on them. The ori- 
l^nal plaintiff would not be liable to an action of trespass till 
tiie vnrit is superseded, for, till then, it is a justification! 
After a superseaeaSf trespass will lie against the party ; but 
still not against the sheriff. I take this to have been settled 
over and over again, and the inconvenience would be verj 
great if the law were otherwise. 

The rule maide absolute. 



Satordayt 
36th May. 



Cc) Ibid. 



Butcher against Green. 



When there aie HpHIS was an action on the case, in which there was one 
!?ve*Kiu, «o™^ «» ^^"^^f ^^ another /or tw>r& [1].— Pleas; 

and on lome a '' ItO^ 

Terdict tor the 

plaiutifT, and on others for the defendant, the defendant shall not have costs on that part of the 
record on which the Terdict is found for him [F 1]. 



[1] Vide Dickson v. Clifton, C. B. 
M. 7 Geo. 3. 2 IVils. 319, where it 



was determined, that case on the ens* 
torn of the realm, against a carrier, 

and 



[p 1] The settled practice of K. B. conformable) was declared in Penson v. 
(to which that of C.'B. was then made Lee, 2 JB. 4* P. 330, to be, where one 

issue 
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'' not guilty ^^ to the first count ; and a justification to the 
second.^-Verdict for the plaintiff on the count for trover ^ and 
for the defendant on the other. The Attorney-General had 
obtained a rule to shew cause (a) why the Master should not 
tax the defendant his costs relative to the pleadings and pro- 
ceedings on the second issue which was found for the defen- 
dant, and why what should be allowed tp him on such taxa- 
tion should not be deducted out of what should be allowed to 
the plaintiff on the first issue, in case the same should exceed 
the costs allowed to the defendant. 

Wheeler now shewed cause, and cited Astleyy. Yovng{b). 

BuLLER, Justice, said, the practice of this court had 
been uniform not to allow the defendant costs in cases of this 
sort. They differed, he said, from cases where different 
issues are joined on different pleas : for, in those cases, the 
defendant is allowed his costs on the issues found for him[2]« 

The rule discharged [3]. 




BuTCHKft 

against 

GflEEN. 



and trover, may be joined in one ac- 
tion, .contrary to the old case of Mat- 
thews V. Hopkirij B. R. E. 17 Car, 2. 
1 Sid. 224, and that the true criterion 
to know what counts can be joined, 
is, not whether they require the same 
plea, but whether there is the same 
judgment in both. 

CaJ On Monday y the 7th of May. 
(b) B. R. 1\ 1 Geo. 3. 2 Burr. 
1232. 

[2] Vide Cooke v. Sayer, B. R, H. 
32 Geo. 2. 2 Burr. 753, where it ap- 
pears, that this point was not then 
settled. If the issue is found for the 
plaintiff on a special plea, or there is 
judgment for him on a demurrer, to 
such plea, he is to have costs [p 2] by 
the express provision of 4 yltin, c. l6. 
§5. QiKpre, If that clause extends to 
cases where there is judgment for the 
plaintiff, on a demurrer to a special 
plea before the trial on the general 
issue, and, afterwards, a verdict for 
the defendant on the general issue. 



There is no exception of that case, in 
the statute. Yet, upon principle, and 
the reasoning of the court, in Cooke 
V. Sayer, the plaintiff ought not to 
have any costs in such a case, because 
it appears, ultimately, that he had 
no cause of action. <^ If there are 
several issues on several special pleas 
of justification, and on the general 
plea of not guilty, all are found for 
the plaintiff, except one of the special 
justifications, which^ is found for the 
defendant, but afterwards held insuffi- 
cient in point of law, so that the 
plaintiff has judgment, the plaintiff 
shall not have the costs on such issue 
found for the defendant. This was 
determined in Kirk v. Noxpilly et at, 
B. R. E. 26 Geo. 3. 1 T. R. 266 j 
267. 

[3] S. P. Bridges v. Raymond, C. B. 
H. 12 Geo. 3. 2 Blackst. 800, and 
Norris v. JValdron, C. B. £. 18 Geo. 3. 
2 Blackst. 1199. 



issue is on trial found for the plaintiff, 
he must have general costs, deducting 
only the costs of such parts of the 
pleadings, briefs, and witnesses, as 
arc hot applicable to the points on 



T2 



which the verdict proceeded. And it 
makes no difference if. (as in the prin- 
cipal case) separate causes of action 
are laid in the separate counts : see 
an observation,- contra j in a note to 



Spicer 
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Spiccr V. Teasdalc, 2 B, 
Sf P. 50, which was cor- 
rected by the Uarnid re- 
porters, ib. p. 335. Other- 
wise, where the defendant 
pays money into court, 
on some counts, and it is taken out by 
|hc plaintift': in that case the plaintiff' 
is only allowed costs on the counts on 
which the money was paid in. Baillie 
V. Cazahf, 4 T. R. 579, ^o, where 
the defendant suffers judgment by de- 
fault on one count,- and takes issue on 
^i^thcr, which is found for hin^, the 



plaintiff' has only his judgment and 
costs on ihe first, and the defendant 
has his costs on the \erdict found for 
him on the second. Dai/ v. Hanks, 
3 T. R. 654. 

[f 2] And these costs, where they 
arise upon an issue found, aro not 
only the costs of the pleadings, as on 
demurrer, but the costs of the trial 
also. Brook v. milttt, 2 H. BL 435, 
which case was reconsidered and con- 
iirmcd in that of Vollum v^SimpsoBi 
2 B. <5' 1\ 368. 



Tfie End of Easter Tlbm, 21 GeobgeIII. 
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RusHTON against Aspinall. Friday, 

15th Juoe* 



'PHIS case came on upon a writ of error from the court in an action 




dated the 27th of November^ 1778, and payable to one Jones, dt^lTMdre* 
or order, three months after date ; that Jones had indorsed it fusai by'tha ae* 
to Rus/Uotf, and Rushton to Aspinall ;—pr6ceeded as fol- S'^'^X^lTthS 
lows:—** Which said bill of exchange so niade^ subscribed^ note was pay- 
" and indorsed as aforesaid, aUerwards, to wit, on the same ^^^* ''^'* *^"Y' 
" day and year aforesaid, (viz» the day of the date of the bill,) by verdict,— ia 
'* at Manchester aforesaid, was shewn and presented to the I'l^e* manner it 
" said Pe.l?r3Ieyer, for his acceptance thereof) and the said not cured*" y 
" Peter Met/er, according to the. usage and custom of mer- verdict, if h.e 
'' chants aforesaid, did tlien and there di^cip^ the same, and h^j^SoUm 

TJ ^'pronUSe <i«f«»dantoftht^ 

* refnsal by tliQ 
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'^ promise to pay the said sum of £0.9.. \0s. therein men- 
/' tioned, according to the tetior and effect of the ^aid bill of 



RUSHTON 

against 

ASPIHALL, 



[ 680 ] 



it 
t( 
u 
ti 
t< 



** exchange, and the iiidorsemeots thereupon so made as afore- 
*' said, yet the said Peter Meyer^ although afterwards^ to wit, 
'^ the same day and year aforesaidy at Manchester aforesaid, 
'< requested to pay the said sum of money in the said bill 
^ specified, according to' the tenor and effect thereof, and of 
** ins acceptance thereof so made as aforesaid, altogether ne- 
** glected and refused, and s^till doth neglect and refuse to pay 
the same; of all which premises the said John Joties, 
George Billinge, and Peter Meyer, respectively, the same 
day and year aforesaid, at Manchester aforesaid, in the 
county aforesaid, had notice, and, by reason thereof j and 
according to the said usage and custom of merchants, the 
" said Thomas Rushton became liable to pay to the said 
^' Joseph Aspinall, the said sum of money in the said bill of 
^^ exchai^e contained, according to the tenor and effect thereof 
'' and of the several indorsements so made thereon as afore- 
'' said ; and, being so liable, the said Thomas, afterwards, to 
** wit, the same day and year last mentioned, at Manchester 
** aforesaid, in the county aforesaid, in consideration thereof, 
'' undertook, and to the said Joseph then and there faithfully 
'^ promised, to pay to him the said sum of money, in the said 
'' bill of exchange contained, according to the tenor and ef- 
^' feet thereof, and according to the several indoreements made 
'^ thereon as aforesaid." 

The second count was for another bill for <£60, drawn, in- 
dorsed, and accepted, by the same parties ; and was firamed in 
tlie same manner with the first. 

The last count, which was upon an insimul computasset^ 
concluded, that the said Thomas was found in arrear, and in- 
debted to the said Joseph, in the further stun of, S^c. *^ and 
^^ thereupon, being so found in anear and indebted as aforesaid, 
** the said Thomas, in consideration thereof, afterwards, 
*[ to wit, ^c. undertook, and to the said Thomas, then ieaid 
/^ there faithfully promised, to pay to him the said last sum, 
" when he should be afterwards thereto requested." 

There was a general verdict for the plaintiff, and, ^^gment 
being entered, the record was removed into this court, and the 
plaintiff in error assigned several errors on the different 
counts, but which contained only three objections: two to 
the two first counts, and one to the third : viz. 1. That it ap- 
peared by the record, that the bill was made ^on the 27th of 
rfovemher, 1 77B, payable three months after date, and that 
the payment was demanded of Meyer, on the very same £7tfi 
of November ; whereas, according to the tenor of the bill, 
aind the custom of merctiants, it was not payable, nor the 
payment demdudable of Meyer, until the expiration of three 
months after the date thereof : £• lliat it did not appear that 

Kushtw^ 
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MmhtOHf to whom the bill was indorsedy and who indorsed 

it to AspinallyhsA ^any notice of the refusal of Meyer to pay 

the money in the bill mentio^iedy when the same was and b^ Rushtoit 

came due, and had been demanded of him, '^ without which against 

^ notice, the said Thomas Rushton^ as an indorsor of the said Aspinall. 

** bill of exchange, was not liable, by the law of this kingdom, *[ 681 ] 

'' and according to the usage and custom of merchants afore- 

'* said, to the payment of the money therein mentioned, as 

" such indorsor of the same bill :" 3. Tbat, by the record, 

it appeared, that the promise of the said Thomas Ruthton, 

mentioned in the last count, was made " to himself the 

'* said Thomas Rushton, and not to the said Joseph 

*' Aspinall; wherefore the said Joseph Aspinally could 

'' not have or maintain any action thereof against the said 

« Thomas RuMhtonJ' . 

In the last term, on Friday , the 25th of Jfoy, the case was - 
argued, by Chambre, for the plaintiff in error, and Wood, for 
the defendant. 

Chambre abandoned the objection to the last count, but 
contended, that the other two were fatal. — 1. The contract 
by the indorsor to pay the bill, was not absolute, he said, but 
conditional, i. e. in the event of a demand being made on the 
acceptor at the time[F 1] of payment, and his refusal. Such 
djemand, therefore, must be made, in order to render the in* 
dorsor liable. It was a necessary circumstance to entitle the 
drawer to an action against him, and a plaintiff must in all 
cases state a sufficient cause of action in his declaration. — 2. 
In like manner, the indorsor is not liable till after he has 
had notice of a demand having been made upon the drawer 
and of his refusal. How soon such notice shall be given,-* 
what shall, or shall not, be reasonable time for notice,-^is 
a matter for the consideration of the jury [f 142]; but 
some notice must be given, and therefore ought to be 
alle^d. 

Woodwrmcdf in answer to both objections^ that the facts 
of the demand and notice being circumstances without ^hich 
the jury could not have found for the plaintiff, they must now 
be presumed to have been proved^ and that the omission to 
•Uegis.diiem in the declaration could not be taken advantage of 

after 

[tl42] Vide Russel v. LangstaJTe, M. 21 Geo. 3. suprOy p. 514, 515. 
i^o/e[tllO]. 



[f l] So, where the acceptance is roand must be there made. Saunderam 
to pay at a particular place, the de- v. Judge^ 2 H* Bl, 50p. 

I T4 
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1781. after verdict. For tliU he cited the case of Hitchen v. Sie^ 
s^^/^^ vens in Shower (n), where, in an action of debt for rent bj 
RusHTON the baiiiainee of a reversion, after a verdict for the plaintiiF, 
against it was objected, iu arrest of judgment, that the plaintiff bad 
AspixALL. not alleged attornment, without which (as the law then stood) 
he coidd have no title ; ^' but a rule was taken and agreed by 
[ 682 ] " all the court, that, in nny case where any thing is omitted 
" in the dcchiralion, though it be matter of substance, if it be 
'^ such as without proving it at the trial, the plaintiff could not 
" have had si verdict, and tliere be a verdict for the plaintiff, 
" such omiissiou shall not arrest the judgment [^tl:^'] ;" and 
thereupon, after solemn debate, judgment was given for the 
plaintiff. With regard to the Jirst objection in particular, he 
contended, that the allegation, under a videlicet, that the de- 
mand of payment was made on the 'i7th of November, might 
be rejected as surplusage. This was no more than appeared 
to have been done in a case of Sorrel v. hewen, reported by 
Kebte (a). "^J'here, in an action of indebitatus assumpsit, the 
promise was laid on the Ist of Junuory, Q6 Car. 2, which 
was a day not yet come, and, afler verdict, it was held to be 
cured, because the verdict mu^jt have been found on evidence 
of a promise before the action, and a duty before the promise. 
And, as to the second objection in this case, although there 
was no allegation of notice to the indorsor, yet it was stated, 
that he promised to pay, after the acceptor had refused, which 
he could not be supposed to have done without a knowledge 
of the refusal by the acceptor. 

- C humble, in reply, observed, that the rule mentioned by 
JVoud could not extend go far as he wouW carry it, otherwise 
a writ of error could never be supported, in any case, after 
verdict. The court would intend, that facts imperfectly 
stated had been completely proved, but they never could pre- 
same, that a material fact, which was not at all stated, had 
been proved. The first objection would not be removed bj 
rejecting the words stating the demand to have been on the 
day when the bill was clrawn, for still, the declaration would 
remain williout an alIe:)ation of a demand at the time when 
the bill became due. As to the promise by Rushton, that is 
only consideretl as inference of law, and no such inference 
arises, unless it appears by the preceding part of the decla- 
ration that he was liable ; or, if it is taken as an actual pro- 

miscj 

faj B. R. M. o4 Car. 2. 2 ShotD. " facts which are stated. That is thi 

233. " case where a feoflment is pleaded 

[<^] In Spiers v. Forker, B, R, H, ** without iiv^'ry, for a livery isalway«i 

26' Geo. 3. 1 Term Rep. 141. 145. " implied, because it makes a neces- 

Buller, .T. said, " After verdict nothing ** sary part of a feoffment." : 

*' is to be presumed but what is ex- faj B. R. A/. 26 Car, 2. 3 Ktb^ 

'* prcssly stated in the declaration, 354, 
* and is necessarily implied from those 
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rmse, yet it might have been made without notice of the re- 178K 
ftisai by the acceptor ; and, if it was, no action could be main- >^/^j 
tained upon it, because, without such notice, diere would be Rushtov 
no consideration. \ asainst 

The court were prepared to have given judgment the last Aspinall. 
day of Easter Ternty (Monday^ tlie 28th of May,) but neither 
of the counsel in the cause being present when Lord Mans- 
field was obliired to go to the House of Lords, the cause 
Stood over till tills day. 

Lord Mansfield, — ^Tlie two objections insisted upon, [ 683 ] 
are, 1. lliat the declaration does not allege a demand on the 
acceptor. 2. That it does not state notice to the defendant, 
oi' the acceptor's refusal to pay. The answer was, that, after 
verdict, it must be presumwl, that those facts were proved at 
die trial : and our wi.^lies strongly inclined us to support the 
judgment, if we could. But, on looking into the cases, we" 
tind the rule to be, that, where tlje plaintiff has stated his 
title, or ground of action defectively or inaccurately, — because, 
to entitle him to recover, all circuinstances necessary, in form 
or substance, to conipL-te the? title so imperfectly stated, must 
be proved at the trial, — it is a fair presumption, after a ver- 
dict, thattliey were proved [^G^] ; but that, where the plaintiff 
totally omits to state his title or cause of action, it need not 
be proved at the trial, and, therefore, there is no room for 
presumption. The case cited from Shower comes within this 
distinction ; for the grant of the reversion was stated, which 
could not have taken ert'cct without attornment, and therefore, 
thtd being a ntcessary ceromony, it was presumed to have 
been proved. But, in the ])resciit case, it was not requisite 
for the plaintiff to prove, either the demand on the acceptor, 
or the notice to the defendant, because they are neither \di\i 
in the declaration, n')r \\w. they circumstances necessary to any 
of the facts charged. If they were to be presnme<l to hav# 
Ijeen proved, no proof at the trial can make good a declara- 
tion, which contains no ground of action on the face of it. 
ITie promise [f 2] alleged to have been made by the defen- 
dant 

[Xy\ S. p. /^////* V. lbr:;hcsy Dam. Proc. 14 il%, 1778, 7 Br. Pari 
CV/itA", 550, &z MSS. 



[f 2] Such promise is raised by the indorsement is necessary. Reytwld r, 

law-merchant; and in cases where the Davies, 1 B. t!)- P. 6*25, That thu 

law-merchant docs not require notice, doctrine is applicable to other actions, 

none is necessary to establish the lia- see Blakei/ v. Dixon, 2 ii. ^ P. 3*21, 

bility, and support the promise arising and Cook v. Pimhilly 8 East, 173. See 

upon it : Thus it is between indorsee also Mackmurdo v. Smit/i, 7 T. R, 

and acceptor, where no notice of the 518, a case under the calico printer's 

ftct. 
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-dant is an inference of law, and the declaration does not contam 
premises from which such an inference can be drawn. I see, 
m a note of a case [1] in this court, in Easter Term^ 1 8 Geo. 5. 
I am stated to have said; '< A verdict will not mend the xiAtr 
** ter where the gist of the case is not laid in the declaratioo, 
'^ but it will cure ambiguity ;" and there is a strong case in 
print of an action for keeping a malicious bull (a), where, 
the sdetiter having been omitted in the declaration, it was held 
bad after verdict. Therefore, we are all of opinion, that there 
should be judgment for the plaintiff in error. 

The judgment reversed [i* 144]. 



[l] Avery v. Hoole, It was an ac- 
tion against an unqualified person for 
using a gun. The declaration stated, 
that the defendant used a gun, being an 
engine for the destruction of game. In 
arrest of judgment it was objected, 
that it was not averred that the defen- 
dant used the gun for the destruction 
of game, but the court over-ruled the 
objection. Lord Mansfield observed, 
that, according to one way of pointing, 
the offence was sufficiently charged, 
and that such an# ambiguity, though 
it might h€ a good cause of special 
demurrer, or an objection to a con- 
viction, (as was held in ^ case of Rex 



V. Hunt, E. 15 Geo, 3.) wajs cured by 
verdict [f 143]. 

(a J Buxendin v. Sharp, C jB. E. 
SIKS. 2 Salk. 662. 3 Salk. 12. 

[t 144] In Salomons v. Stately ^ B« 
R, M. 24 Geo, 3, which was an action 
on a foreign bill of exchange, the 
court held, on the authority of the 
precetlent in Dunstar v. Pierce^ IaU» 
Entr. 55, that the omitting to allege, 
in the declai;ation, a protest of the 
bill [f 3], is only matter of form, and 
cannot be taken advantage of on a ge- 
nera) demurrer.-— Morgff/i, for the 
plaintiff.— Bower, for the defendant. 



[t 143] Avery v. Hoole has been since reported, Corvp. 825. 



act, where it seems to have been some- 
what relaxed, in favour of the opera- 
tion of a verdict to supply the proof, 
not only of facts necessarily implied 
from those stated in the declaration, 
but of other facts necessary to the 
plaintiff's right to recover. 

[r 3] But in Gale v. IFaUh, 5 T, R. 



239, it was held clearly, that it is ne- 
cessary in an action against the drawer 
of a foreign bill, to prove protest for 
non-acceptance ; unless under circum- 
stances which would excuse notice of 
non-acceptance, such as want of ef- 
fects of the drawer in the hands of the 
drawee. 
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JoK£s and Another, Assignees of Gardiner, Tu«!>d»y, 
a Bankrupt, flfg^^/i/iiyr Barkley. 

THIS was a special action on the case, for non-performance Where som^- 
/. *^ ^ * thing 15 cove- 

of an agreement. , nauted or 

The first count of the dec/ara<ion,— ^after reciting that the agreed u^bc 
plaintiffs^ as assignees of Gardiner, were entitled to the Sfch"o?two par- 
equity of redemption of £ 1 490, Bank stock, which was in ties at the same 
mortgage to one Laue for securing a sum of money lent by ^^s^rold^and 
him to the bankrupt, and that the defendant was desirous that QfTered to per- 
this equity of redemption should be assigned to Lane by the b° twaTJi*-'*' 

Elaintiffs^ and that they should execute, to Laney a general re^ charged by the 
^ase of all claims and demands which they, as assignees, had ^*^(^JJ^*J^„ 
iq)on him,— stated the agreement to (i^ve been, — ^' That^ on action against 
** Gardinef^s having his certificate confirmed by the Lord ^^^l^^"^]!^^^ 
^ Chancellor, and the plaintiffs assigning to Lane, or any ^t?™**^*^ ^\ 
^ person he should appoint, so far as in them lay, the equity 
** of redemption of the said capital stock mortgaged to the 
^' said Lane, and also executing to him a general release jof 
** all claims, and demands, which they, as assignees, had on 
^' him, the defendant should pay, and promised to pay, (four 
'^ months after the certificate should be confirmed by the 
*' Chancellor, and on the plaintiffs^ assigning the equity of 
^ redemption, as aforesaid, of the said stock, to Lane, or any 
^' penon he should appoint, and executing and delivering 
^' such general release,> the sum of £611, to the plaintiffs, 
*' /or the benefit of the creditors of the bankrupt." — ^Then, 
after stating, that, in consideration of the promise and under- 
taking of the plaintifib to perform all their part of the agree- [ 685 ] 
ment, the defendant promised and undertook to fulfil all his 
part of it, the plaintiffs averred, ^^ That, afterwards, viz. on 
" the 19th of July, 1774, the bankrupt's certificate was al- 
'* lowed and confirmed by the Chancellor; that the plaintiffs, 
^ at all times since the making of the agreement, had been 
^' ready and willing, aiyl at the expiration of four months from 
** the time Of the certificate being confirmed by the Chan- 
'^ cellor, viz, on the 20th of November, 1774, offered to the 
'' defendant, to assign, as far as in them lay, the said equity 
'* of redemption, 8^c. and to execute and deliver to the said 
** Lane a general release, S^c, and did, then and there, tender 
" to the defendant, a draji of such assignment and re/ease to 
*^ the said Lane, for his the said defendant's approbation 
" thereof, and did, then and there, offer to execute and deliver, 
"'and -would, then and there, have executed and delivered, t<> 
" the said defendant, such assignment and release, but that tlie 

** said 
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'^ said defendant, then and there^ absolutely discharged ike 
*^ plaintiffs from executing the same, or any assignment of 
'' release whatsoever ; — Yet the defendant not r^ardii^y iic 
*^ did not^ four months after the said certificate had been con- 
*^ firmed by the Chancellor j nor, at any time before, nor race, 
'^ although often requested, pay the said sum of «£6l 1, or any 
** part tliereof, to the plaintiffs.*' — ^There was another count 
nearly to the same purpose. 

The defendant pleaded^ 1. The general issue. 2. To the 
first count, '' lliat the said plaintiffs did never execute ao as- 
^' signment of the said equity of redemption, to the said Lane, 
'* or any person he appointed, and a general release to the 
** said LanCf ot all claims and demands which they, as as- 
'' signees, had on him, at the time of making the agreement, 
*' and deliver or tender such assignment and general release so 
** executed, to the said Lane, or the said defendant**' 3. A 
like plea to the second count. 

To these special pleas the plaintiffs demurred^ and shewed 
for cause, in the demurrer to the plea to the first count, that 
the defendant had not, by his plea, traversed or denied, or 
attempted to put in issue, any matter of fact alleged by the 
plaintiffs, but had introduced and attempted to put in issue 
matters of fact not alleged, nor necessary to be alleged, and 
tiiat the plea was no answer to the said first count, but evasive 
and argumentative ; and tlie same to the plea to die second 
count. 

Le B/afic, for the plaiiitiffs, — ^Tlie averment of the plain- 
tiffs, in the declaration, is equivalent to an averment of a 
performance of their part of die agreement, and, if it is, the 
plea is bad. 1 . \\ herever a man, by doing a previous act [f 1], 
would acquire a right to any debt or duty, by a tender to do 
the previous act, if the other party refuses to permit him to 
do it, he acquires the right as completely as if it had been 

actnallj 



[f l]. This is the utmost that was 
decided by this case : here no contin- 
gency, but the iramcdiate death of 
the party tendering the act, could 
have disappointed its performance: 
and being done, the party doing it 
would instantly have acquired, witli- 
out any farther act, cither on his own 
part or that of any one else, a full 
right by the terms of his contract to 
the duty demanded, i, e, tlic payment 
of the money. Otherwise, where the 
act tendered would, if completed, 



only have amounted to an endetroouf 
to entitle the party tendering it to the 
duty claimed, which endeavour would 
be subject to be defeated by contin- 
gencies. Per Cur. in Smith v. fVilsonf 
8 East. 4-37, where the breach of co- 
venant alleged was non-payment of 
freight, &c. and the plaiutitf avericd 
an offer to complete the voyage, 
(which had been interrupted by parti- 
cular circumstances) and it was held 
that the performance of the voyage 
\vas a condition precedent. 
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ictmlly done ; and, if the tender is defective, •owing to the 178K 
x>nduct of the other party, such incomplete tender will be s^v^^ 
lufficicnt ; because it is a general principle, that he who pre- Jones 
rents a tiling from being done, shall not avail himself of the against 
ion-performance, which he has occasioned. Thus, it is laid Barklet. 
lown by Lord Coke, " That, if a man make a feoflinent in 
ee upon condition that the feoifce shall re-infeoflf him beifore 
luch a day, and, before the day, the feoffor disseise the 
Feoffee, and hold him out by force until the day be past, the 
)tate of the feoffee is absolute, for the feoffor is the cause 
therefore the condition cannot be performed, and, therefore, 
hall never take advantage for non-performance tliereof (c)/' 
n Lancashire v. Killingworth, which is reported by Lord 
Raymond (d), and in other books (e), the plaintiff declared 
)n a. covenant by the defendant's testator, that, upon two 
lays notice to be given to the testator to accept ,£1000, Hud- 
Otis Bay stock, at the Hudson's Bay House, in, 8^c, and 
pofi the transfer thereof to him, he would pay the plaintiff 
iTSOOO, and the plaintiff averred, that he gave notice, and 
vas ready there, at the day, and offered to transfer the stock, 
Hit that the testator did not come to accept it : This was held 
11 upon demurrer, because the plaintiff did not aver a refusal 
>y the other party, or that he staid till the last hour of the 
lay, and the other did not come ; but Lord Holt said, " That, 
• though tlie money were payable upon the transfer, yet, if a 
^ /egai tender had been made by the plaintiff, he would have 
' been as well entitled to the money, as if he had made an 
^ actual transfer." So, in Blacktcell v. NrrsA (f)^ which was 
lebt for a penalty, the plaintiff declared, that he covenanted 
o transfer to the defendant, on or before the C 1 st of Sept em- 
»er, so much stock, and that the defendant, in consideratione 
^reemissorum , covenanted to accept and pay Jbr //, and then 
verred, that he wtis at the books the 91st of September, 6^ 
mratus fuit S^ ohtuUt to transfer to the defendant, who, then 
nd there, refused to accept, or pay. On demurrer, it was 
objected, that this was a condition precedent, and, therefore, 
o entitle himst'lf to the action, the plaintiff ought to ha\-e [ 687 ] 
hewn an actual transfer of the stock ; but the court held ihat 
he expression " in cotwdcrafione prn:missorjim^' meant, in 
rouiideration of the covenant to transfer, and not of an. actual 
ransfer, but that, //' it had meant an actual transfer, a tender 
md refusal would amount to a performance. Both of those 
cases prove, that the refusal of tlie defendant excuses the 
uon-performance, and com])lctes the tender. In the case of 

Peter 

(c) Co. Littl, loG. h. (c) Com. 1 1/. 12 Mod. 529. 2 Salk, 

(d) B. R. T. Vo W, 3. 1 Ld. Rmjm. 623. 

686. CfJ B. T,. j\l. 9 Geo. 1. I Str. ^535. 
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1781* Peter^v. Opie, reported by FentrU (g), and Sqdiel^rf.C^)^^. 
\^,y^0^j same principle is to be found. That was asmmpsii, oa an 
Jones agreement between the plaintiff and the defendant^ that ti)ci 
against plaintiff should pull down two walls, and build a houa^ tic, 
Barklet. for the defendant, and that the defendant should pn; Uin» 
pro hbore suo in Sf circa divubionemf &c. £S, and.tfaat^ in 
consideration that the plaintiff assumed to perform his par^ 
the defendant assumed to perform his, and die plwitiff a¥er> 
red, that he wa9 ready ana offered to perform all on his part^ 
but that the defendant had not paid him the monej^ After 
verdict, the defendant moved in arrest of judgment, because^ 
there was no averment of performance or tender. 3ut die. 
court, after several arguments, and a discussion how far th§ 
words ** pro labore^* made a condition precedent, held, t|ia^ 
this was good after verdict* Now, thq utmost that could be 
implied after the verdict, was the refusal oa the part of the 
defendant; for such an implication comes under the distinc- 
tion in the rule oa which a late case was decided(t), bemg 
Qoiy a circumstance attending the facts on which the plaintiff's 
title was founded; but, if nothing but performance vvould 
have done, then the very ground of acdon was not averted in 
die declaration, and that^ according to the same rule, could 
'^ ' not have been imj^ied after verdict. To the same effect is a 

case stated in Molle^s Abridgment (A), from the Year- 
books (/), where, die condition of a bond being to raise a 
mill, the obligor came to the obligee, and said, all is rea(^ 
to erect the mill, and asked when he would have hini come 
with it and put it up, and the obligee answered, that he would 
not have it, and discharged him enUrely of the mill^ That 
was held to excuse him from the performance. And, in the 
same book (m), it is laid down, that, if a condiUon be, diat 
[ 68S 1 ^^ ^Q ^^ ^he obligor shall serve the obligee seven ^e^rs, if 
he tenders his son, and the obligee refuses, or takes hun, and, 
within the term, commands him to go away, the bond will not 
be forfeited. In like manner, where money is to be paid, ten- 
der and refusal is constantly held to be equivalent to perform- 
ance. But, if it is said, that the tender in the present case 
was defective, and incomplete, still that cannot avail the der 
fendant, because he has made it good by waver, having dis- 
charged the plaintiffs from doing any thing farther. Thatsoi^ 
a waver may make good a defective tender, is proved by many 
authorities, and, particularly, by die case ot Austet^y..The 

Executon 

Cg) B.R. M. 23 Car. 2. 1 Ventr. (h) 1 JRo//. Abr. 453. N.pl. 5. 
17 r. 214. (I) 3 Hen, 6. 37. 

{It J 2 Saund. 350. (mj 1 Roll. Abr. 455. P. pi. 1. Q. 

^ fij Rushton v. Aspinally supra, p. pi. 1. 
679* 
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Executors of Sir William Dodwell(n)i where, on a question 
whether interest should be allowed on a mortgage after an al*- 
l^ed tender of the principal^ it appeared, that the plaintiff 
had tendered a bank bill to one of the executory, for him to 
take, out of the amount of it, the principal and interest then 
doe. The executor refused to take it, and the plaintiff askitig 
if he objected to the legality of the tender, and saying, that' 
if he did, he would presently turn thci bill into nidney, he ali- 
awered, that he did not ; upon which, Lord King held^ that 
the tender in a bank-note was not, strictly speaking, a tegaV 
tender, but, since it was proved that the defendant offered to 
turn it into money, that made it a good tender. Now, hei^, 
tfiere ^as the most compleat waver of the irregularity, by the 
discharge from executing any assignment or release what- 
soever. 2. What I have hitherto submitted to the court, ia 
npon the sup|>08ition, that the execution of die assignment and 
release was a condition precedent ; but I shall now contend, 
that diere is no condition precedent in thiar case, but that this 
is one of those middle agreements in which what each has 
undertaken to do, is to be performed at the same tinle. 
Iliere are no words necessarily importing priority here, as, 
^/or, in consideration of, proinde,' 8fc, but the agreement is, 
that the one party is to do an act, on the other's doing ano- 
ther. Turners. Goodwinio)^ reported in 10 Modern, is a 
case extremely applicable on this distinction. That was aii 
action of debt upon a bond, by the condition of which, after 
j^ting that A. was indebted to the plaintiff in a bond of 
jCSOOO, conditioned for the payment of <£ 1500, and had re- 
covered judgment for that^ money, it was declared, that the 
defendant, upon consideration that the plaintiff woidd forbear 
suing out execution upon A. promised to pay the money, 
upon request, to the plaintiff, [* he assigning over to him the 
** judgment he had against A'' The defendant pleaded, that 
tfae^ plaintiff had not assigned the judgment ; to which the 
plaintiff replied, '^ That he was ready to assign, and requested 
the defendant to pay the thoney, which he refused (/?),'* and, to 
this replication, the defendant demurred. It was contended 
on the part of the defendant, that the words, '^ he assigning,*^ 
^c. made a condition precedent. The case was af^ued several 
times, and there was^ on the first argument,, a difference of 
opinion, but, at last, judgment was given for the plaintiff, 
which could not have been, if the court had not held^ that the 
assignment was not a condition precedent [^j. It mhj be said 

that 




J0N£8 

against 

BARKLSr. 



[689] 



(nj Cane. H. 1729. 1 Eq. Casin 
Jbr. 318. p/. 9. 

{o) B. R.E. 12 Ann. 10 Mod. 153. 

ip) 10 Mod. 190. 

[vj] This case of Turner v. Goodwin, 
as stated in Viner*§ Abridgment, vol, 



20. p. 183, pi. 9, is still more in point 
to the present, for, there, the words 
are, " vpoh his assignipg a judgment." 
But Finer cheil the case from a book 
of still less authority than 10 Mod. 
viz. 2 Barnard. 308. 



it 
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1781 ' ^^^ ^^ Modem is not a book of authority; but tliere is a re* 

^^ * cent case in this court which confirms the doctrine there laid 
ToNP down, and the distinction, stated to have been taken by I^rd 

against Macclesfield. Tlie case I allude to, is that of Kingston 
Sakklet. ^' -^^^^^^9 determined in E, 13 Geo. 3. 

" It was an action of debt, for non-performance of cove- 
*^ nants contained in certain articles of agreement between die 
'' plaintiff and the defendant. The declaration stated ; — ^That^ 
*' by articles made the 24th o( March, 1770, the plaintiff, 
'' for the considerations therein-after mentioned, covenanted, 
*' with the defendant, to serve him for one year and a quarter 
'' next ensuing, as a covenant-servant, in his trade of a, silk- 
" mercer, at ,£200 a year, and in consideration of the pre- 
^* mises, the defendant covenanted, that at the end of the year 
'' and a quarter, he would give up his business of a mercer to 
'' the plaintiff, and a nephew of the defendant, or some other 
'^ person to be nominated by the defendant, and give up to 
'^ them his stock in trade, at a fair valuation ; and that, be^ 
^' tween the young' traders, deeds of partnership should be 
executed for 14 years, and, ^row and immediately after 
the execution of the said deeds, tlie defendant would permit 
*' the said young traders to carry on the said busines.s in the 

[ ffflO 1 '' defendant's house. — Then the declaration stated a covenant 
** by the plaintiff, diat he would accept the business and stock 
'' in trade^ at a fair valuation, with the defendant's nephew, 
'* or such other person, ^'c. and execute such deeds of part- 
'' nership, and, further, that tlie plaintiff should, and would, 
" at, and before, the sealing and delivery of the deeds, cause 
*' and procure good and sufficient security to be given to the 
'^defendant, to be appwved of by the defendant, for the 
^ payment of £Q50 monthly, to the defendant, in lieu of a 
'* moiety of the mondily produce of the stock in trade, until 
" the value of the stock hhould be reduced to ^4000. — ^Then 
" the plaintiff averred, that he had perfonned, and been 
" ready to perform, his covenants, and assigned for breach 
'' on the part of the defendant, that he had refused to surren- 
" der and give up his bust i: ess, at the end of the said year 
*' and a quarter, — ^The defendant pleaded, 1 . That the pTain- 
'' tiff did not offer sufficient security ; and, 2. That he did not 
" give sufficient security for the payment of the £250, Sfc. — 
'* And the plaintiff demurred generally to both pleas. — On 
'' the part of the plaintiff, the case was argued by Mr. Buller, 
^* who contended, that the covenants were mutual and inde- 
'* pendant, and, therefore, a plea of the breach of one of the 
*' covenants to be performed by the plaintiff was no bar to an 
'* action for a breach by the defendant of one of which he ^ad 
^^ bound himself to perform, but that the defendant might 
'* have his remedy for the breach by the plaintiff, in a sepa- 
*^ rate action. On tlie other side, Mr. Grose insisted, lliat 
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*^ the covenants were dependant in their nature, and, there- 
** fore, performance must be alleged : The security to be 
" given for the money, Mas manifestly the chief object of the Jones 
^^ transaction, and it would be highly unreasonable to construe against 
'* the agreement, so as to oblige Uie defendant to give up a Barklet^ 
*^ beneficial business, and valuable stock in trade, and trust 
" to the plaititifT's personal security, (who might, and, in-' 
*^ deed, was admitted to be worth nothing,) for the perform- 
" ance of his part. — In delivering the judgment of the court, 
'* Lord Mansfield expressed himself to the following 
" effect : There are three kinds of covenants : 1 . Such as are 
^' called mutual and independant^ where either party may re- 
'* cover damages from the other, for the injury he may have 
" received by a breach of the covenants in his favour, and 
'^ where it is no excuse for the defendant, to allege a breach 
of the covenants on the part of the plaintiiF. 2; There, are 
covenants which are conditions and dependant, in which the 
** performance of one depends on the prior performance of [ 69I ] 
another, and, tlicriefore, till this prior condition is perform- 
ed, the other party is not liable to an action on his cove- 
nan t[<l>]. 3. There is also a third sort of covenants, which 
^' are mutual conditions to be performed at the same time ; 
*' and, in these, if one party was ready, and offered, to per- 
form his part, and the other neglected, or refused, to per- 
form his, he who was ready, and offered, has fulfilled his 
^' engagement, and may maintain an action for the default of 
^* the other ; diough it is not certain that either is obliged to 
** do the first act. — His Lordship then proceeded to say, that 

"the 

[<i>l Vide Dukr of St, AlhafCs v. nant go^ to the whole of the cohsid^i 

Shore, C, B. T, 29 Geo. 3. If, BL 270. ration on both sides, it is a condition 

^79t 280, u-hcre a rule laid down in precedent, was adopted and Confirm^ 

J^oane v. EyrCy viz. that where a cove- ed [f 2]. 






€€ 
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[f 2] See Glazehrook v. JVoodrow, was a covenant that he, the plaintiff]^- 

5 T, R. S66. ace : Where this case of would instruct the defendant in 
Kingston \. Preston^ ib referred to by bleaching, and permit him to bleach. 
Gro^r and Lc £/£//ic. Justices, as a lead- in the same manner, during the con- 
ing authority on the construction of co- tinuance of his (plaintiff's) patent.— J 
Tenants as dependant or indepcndant. Defendant demurred to the declara- 
The converse of thi« proposition was tion, because it did not state that 
also maintained in Campbell s, J ones ^ plaintiff had so instructed him; but 

6 T. R, 570, where the covenant sued the court thought it not a copditioa 
tipon was to pay £500, and the cove- precedent. 

Mant which the defendant relied upon 

Vol, 11. U 
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^ die dependance, or independance, of covenautSy inrts to be 
'^ collected from the evident sense and oieaning of the par- 
^' ties [f ^]y and, that, however transposed they mi^t be in 
'' the deed, their precedency must depend on the order of 
** time in which the intent of the transaction requires their 
*' performance. That, in the case before the courts it would 
'< be the greatest injustice if the plaintiff should prevail : The 
** essence of the agreement was, that the defendant should not 
'' trust to the personal security of the plaintiff, but, before he 
'' delivered up his stock and business, should have good secu- 
'^ rity for the payment of the money. The giving such secu- 
^' rity, therefore, must necessarily be a condition precedent* — 
*' Judgment was accordingly given for tlie defendant, because 
" the part to pe performed by the plaintiff was clearly a condi- 
'* don precedent." 

But, it is equally clear, diat, in the present case, the agree- 
ment falls widiin the third class, a^ defined by Lord Mans- 
FIELD, and, therefore, absolute performance by the plaintiff 
was not necessary to entitle him to hid action, nor bad he oc- 
casion to aver any thing fiu-ther than that he was ready to assign 
the stock, and grant the release. 

Wood, for the defendant, — ^The plaintiff's part of this 
agreement was a condition precedent [t 145]. Tnere cannot 

be 



[t 145] Vide Boone v. E^re, C. B. 
T. 19 Geo. 3. 2 Blackst. 1312, where 
it was held, that, if one party cove* 



nants to do one thing, the other domg 
another, it is a mutual covenant, and 
not a condition precedent. 



[p 3] Ace. per Cur. in Hotham v. E, 
India Company , 1 T. R, 638. It was 
there held that a ship owner might re- 
cover in covenant against the freighters 
for short tonnage, notwithstanding a 
covenant that no such claim should be 
allowed, unless it should be found 
upon a survey taken at the end of the 
voyage, by persons appointed between 
the parties ; of which last covenant 
no mention was made in the decls^ra- 
tion : The court, considering it in the 
nature of a defeasance, or condition 
subsequent, to be shewn by the de- 
fendants as matter of defence', if they 
meant to rely on it. Sec also Morton 
V. Lamb, 7 ^- -R- 125, as to the ne- 
cessity of averring readiness at least 
in the declaration, to do the plainliil's 



part, (where something is to be done 
by both parties to a contract at the 
same time J, in order to entitle him to 
recover against the defendant for not 
performing his part* But this need 
not amount to an actual tender to do 
an act, which the party was not bound 
to perform, to entitle him to claim per- 
formance from the other party. Raw» 
son V. Johnson, 1 East. 203, where 
the action was for non-delivery of malt 
at a certain price, on request ; and it 
was held, that an averment that the 
plaintiff made the request, and was 
read If and willing to riTeivc and pay 
for the malt, but that the defendant 
refused to deliver it, was sufficient, 
without stating an actual /^n(/er of the 
monry. 
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be a more emphatical term to express priority of perform- 1781* 
«Qce^ than the word ** upon.** The general principle is truei v^v^i/ 
ifaat tender and refusal is sufficient, but the plaintiffs ought Jones 
to have done every thing they had engaged to do, as far as was against 

, in their power, without any concurrence of the defendant; Barkley. 
and, after that, if they had tendered to compleat their part, [ 692 ] 
and die defendant had refused his concurrence, such tender 

^ and refusal would have been equivalent to a performance. 
These plaintiffs had not proceeded so far. They might have 
executed a release, and tendered to deliver it to the defend- 
ant ; for as it was not required by the agreement that it should 
be such a release as the defendant should approve of, they 
might have gone that far without his concurrence. But in- 
stead of doing so, they only tendered a draft of a release. It 
was the more necessary they should perform every thing in 
this case which they had bound themselves to do, as far as 
they could without any hindrance from the non-concurrence of 
the defendant, because there is no express mutual promise on 
their part to execute the release, so that the defendant could 
not have brought an action against them for not doing it. The 
two following cases are directly in point. Viz, \. Austin v. 
Jervoy$e (g), where the plaintiff declared, that he had 
bought a horse of the defendant for ttventy-two shillings paid 
in hand, and for <£l 1. more to be paid at the death, or mar- 
riage, of the plaintiff, for which he should become bounds with 
tufficient suretj/, by their writing obligatory^ and that the de- 
fendant, in consideration thereof^ promised to deliver hip the 
horse, when he should be required, and then averred, that 
afterwards, he offered to become bound to him^ but yet defend- 
ant had not delivered the horse, though he had been required 
so to do. On non assumpsit pleaded, there was a verdict 
for the plaintiff, but the judgment was arrested, because he 
had not averred that he had tendered the obligation sealed^ 
nor stated what security he had offered : 2. An anotn/mouM 
case in Rollers Reports (r), where, in an action on a bond 
conditioned for the delivery of at release on a certain day to 
the plaintiff, the defendant pleaded, that he was ready, on the 

^ day, to seal and deliver the release, that it was written, and 
the wax fixed to the label, but the plaintiff refused to accept 
of it. The plaintiff demurred: And it was laid down, by 
Chambbrlaine, Justice^ that if a defendant is boimd to dp 
a thing which cannot be done without the plaintiff, and the 

plaintiff refuse to accept it, there the defendant is discharged 

if 

(qj T. 13 Jac. 1. Hob. 69* 77> (r) B. R. M. 20 Jac. 1. 2 Roll 23$. 
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nothing to prevent him. In the case of Blandfordy. An- 
drewSf 4he defendant had agreed to use his endeavoiuv, and, 
notwithstanding what had been done by the plaintiff^ he might 
have prevailed * on the woman, before the time ekpsed, to 
marry him. The questions on tenders are very different from 
this. Hiey have arisen, not upon what shall excuse, but on 
what is, a tender. If the party pleads a tender, he must 
prove one. But the decision would have been very different 
m the cases of that sort, if there been any act of the one 
party stated on the rect)rd, which had prevented the other 
from making a compleat tender. The cases cited by Mr. 
Le Blanc are very strong on the present point. In Kingston 
r. Preston the principle is clearly laid down, that, where 
something is to be performed by each party at the same time, 
he who was ready, and offered to do his part, may sue the 
other for not performing his. I am sure diere have been 
other cases since, of the same sort. 

Judgment for the plaintiff [3]. 



[3] At the Sittings, at Guildhall, 
after this term, the clause was tried 
before Lord Mansfield, on the general 
issue, and a verdict found for the plain- 
tiff, with;66ll damages, but subject 
to the opinion of the court on a mo- 
tion for a nonsuit. 

The material facts, as reported by 
his Lordship, in M. 22 Geo. 3. (a), 
when the rule for a nonsuit came to be 
argued, were as follows :— An agree- 
ment; as stated in the first count, was 
entered into, and signed by the de- 
fendant; afterwards, Gardiner^s cer- 
tificate was allowed, and, a year after 
that allowance, the attorney for the 
plaintiffs, by their direction, prepared 
a draft of an assignment and release, 
and, in company with one of the 

?>laintiffs, tendered it to the defendant 
or his perusal, .telling him the plain- 
tiffs were ready, and would execute it, 
if he approved of it. The defendant 
returned the draft, saying it was need- 
less for them to give themselves any 
trouble, for that Lane, (who was the 
bankruj)t's father-in-law, and forwhom 
the defendant acted as an attorney,) 
would never pay the money. The 



witness who proved the tender, said, 
upon his cross-examination, that Carr, 
who was one of the plaintiffs, was a 
most obstinate creditor, and by much 
the largest, that his debt was £l200, 
and he persuaded him to sign, by 
telling him, that if he did not, the 
monev would never be received. As 
soon as he had signed, the certificate 
was allowed. At the trial, the At^ 
tomey-General objected, that it ap- 
peared upon the evidence, that this 
was an agreement to secure the pay- 
ment of money due from the bank- 
rupt, in order to induce a creditor to 
sign his certificate, and, therefore, 
was void, under 5 Geo. 2. c.30. § 11. 
His Lordship, at the trial, jhought 
this case not within the statute, be* 
cause the £6\\, to be paid to the 
plaintiffs, Vas not for the separate use 
of Carr, but for the benefit of aU the 
creditors. 

Dunning, and Le Blanc, argued for 
the plaintiffs, and contended, that this 
objection should have been taken on 
the demurrer, because the agreement, 
as proved, was stated on the record, 
and, if illegal, the plaintiffs had not 

shewn 



(a) On Thursday, the 15th of November* 
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a good cause of action. But 
so insisted, that it was not with- 
scnse or intent of the statute. 
)ject of that act, like that of all 
ler bankrupt laws, was to pro- 
a equal distribution of the bank- 
effects among all his creditors. 
;encral object ought to be kept 
r in construing them all, and the 
lent in this case tended to sc- 
1 equal distribution, and there- 
romotcd the policy of the sta* 

Aitormy-Generaly Lee, and 
on the other i<idc, insisted, that 
jcction did not arise upon the 
, the circumstances under which 
ad signed not being stated in 
:laration. As to the objection 
it was clearly founded in the 
of the statute, which were ge- 
•nough to extend to the case of 
•ity for money given to all the 
rs, and also within the mischief 
to be provided against ; for the 

of the act was to prevent cre- 
ditors from taking advantage 

] of the bankrupt's situation, 
or practising on thecompas- 

his relations, in order to extort 

as a price for doing what, it is 
hey are not compellable to do 
itive law, but what ther^ is a 
duty upon them to do volunta- 

the bankrupt has fairly deli- 
ip his whole property for their 
For this they cited a case of 
V, Bromley, decided by Lord 
?/</, at Guildhall, at the Sittings 
:. 1760 (fl). 

court took time to consider, 

Saturday y the 24th of Novcnt- 
rd Marujield delivered their opi- 

favour of the defendant. 
Lordship said, he well remem- 
the case of Smith v. Bromhy, 
at Bitller, Justice, had a very 
■>Xe of it, which he desired he 
read, and which he accordingly 

the following effect :^— 



Smith v". Br^m let. 1 7 8 1 • 



* Action for'money had Jones 
and received to the against 
plaintiff's use; upon Barklet. 
this case: The plain- 
tiff's brother having 
committed an act of bankruptcy, 
the defendant, being his chief cre- 
ditor, took out a commission against 
him, but, afterwards, finding no di- 
vidend likely to be made, refused to 
sign his certificate. But on frequent 
application, and earnest entreaties, 
made by the bankrupt to one OHver, 
a tradesman in town, who was an 
intimate friend of the defendant, who 
lived in Cheshire^ he got Oliver to 
write ta the defendant several times, 
and he at last prevailed on the de- 
fendant to send him, (OlvvtrJ a 
letter of attorney^ empowering him 
to sign the certificate, which Oliver 
would not do, unless the bankrupt, 
or somebody for him, would advance 
£40, and give a note for £20 more, 
and which, on Oliver's signing the 
certificate for the defendant, the 
plaintiff, (who was the bankrupt's 
sister,) paid, and gave to Oliver ac- 
cordingly, who thereupon gave her 
a receipt for the money, promising 
to return it, if the certificate was 
not allowed by the Chancellor, The 
certificate was allowed. The plain- 
tiff afterwards brought her action 
against Oliver to recover back the 
£40 from him, but, that action 
coming on to be tried before Lord 
Mansfield, at Guildhall, at the Sit- 
tings after last Trinity Tcrm^ and it 
then ^pf^earing that Oliver had ac- 
tually paid over, or accounted for, 
the £4,0 to Bromley, and his Lord- 
ship being clearly of opinion, that 
this action would not lie against the 
plaintiff's own agent, who had ac- 
tually applied the money to the pur- 
pose for which it was paid to him, tlie 

' plaintiff 



(«) Mentioned Law of Nisi Prius, p. 132, £d. 1775. 

U4 
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f plaintiff was nonsuit- 
* ed in that action; and 



Jokes 

against 

Barklet. 



now she brought this 
action against Brom- 
ley himself; which 
coming on to be tried, 

* it was proved, that the money Was 
^ received by Oliver, and paid over to 
^ the defendant. 

' It was contended for the plaintiff, 

* that this money was paid, eitheiu 
' without consideration, or upon one 
^ that was illegal, and, in either case, 

* was recoverable back by this action. ' 

* For the defendant, it was argued, 
^ that there was certainly a considera- 

* tion for the payment^of the money, 

* to xwY, the signing of the bankrupt's 
' certificate ; That, if this considera- 

* tion was illegal, the plaintiff was 

* particeps criminis, had paid it volun*- 

* tarily and knowingly, and without 
' any deceit,- and so was within the 

* case of Tomkins v, Bernet, (H. 5 

* Will. 3. at i^. Pr. before treby, 

* Chief Justice, 1 Salk. 22.) ; but that 
^ there was nothing illegal in it ; for 
' it was the money of a third person, 

* ai^d so no diminution of the bank- 

* rupt's effects, or fraud upon his cre- 
' ditors ; in which case only, whereby 
^ the distribution becomes uneq>ual, is 

* there any iniquity in receiving a 
^ consideration for signing the certifi- 

* cate; That, if the legislature had 
^ intended that money paid upon such 
^ consideraf io|^ should be considered as 



illegally paid, they would have made 
it part of the clause in 5 Geo, 2. 
c. 30, which makes void bon^s, bills, 
and other securities given for this 
purpose (Jb), in the same manner as, 
in the statute against gani^ing (c), 
there is an express provision for the 
recovering back of money lost at 
play {(l) [^O^] ; That courts of jus- 
tice had always • construed that 
clause of 5 Geo, 2. c. 30, in a strict 
manner, as appeared by the case of 
Lewis v. Chase t Cane. £. 1720, I 
P. IVilL 6*20, and which case, as to 
the merits, seemed to be less fa- 
vourable for the creditor, 
than the present ; for, [ 697 ] 
there, the bankrupt him- 
self, not the third person, gave a 
bond for the whole debt, in consi- 
deration of a creditor's withdrawing 
a petition he had preferred to the 
great seal against the allowance of 
the bankrupt's certificate; That, in 
the present case, if there was any 
guilt, the plaintiff was riore guilty 
than the defendant, for he had receiv- 
ed very little towards his debt, which 
was £1150. That, if the plaintiff 
had become security for her brother 
the bankrupt, before the act of 
bankruptcy, the defendant might 
have received the money of her, 
without any imputation ; and that, 
if a third person afterwards volun- 
tarily paid what she might before 
have become bound for, without any 

* hurt 



(c)^9 Ann. c. 14, 
(rf) ^ 2. 
• [^^] By that statute the loser may 
Recover the money lost, within three 
^nonths after the loss. If he does not 
•ue for and recoyer it within that 
^ime, any person may recover the sum 
lost> and treble the value. But it has 
been held, that the limitation of three 
months is confined to the case of mo- 
ney actually paid at the time, but that 
]f a bond o|: othef security is given, 
and the money, or part of it after- 
wards psud| a covirt of equity will 



compel the repayment of that money 
to the loser, after the expiration of the 
three months. Rawden v. ShadxLell^ 
Cane. 1755* Ambl. 269. The reason 
there stated to have been given by 
Lord Hardxvicke is, that the security 

being void by 9 ^^^' ^* ^^* ^^^ P^y* 
ment under such security cannot bo 
supported. But, Qu. because by that 
statute the eontract also is not made 
void. Vide infra, 7^^' By 16 Car. 2. 
c. 7. § 3. if the loss at one sitting is 
more than £l00, the contract itself is 
made void, and in Rawden v. Skad^ 
^cU^ the bond was for £500. 
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*' hurt to the bankrupt's other cre- 

* ditorsy there was. no iniquity in the 

* creditor's taking the money, so as it 
*, did not amount to his vrhole debt. 

* But Lord Mansfield yf^s of a dif- 

* fercnt opinion, lie said, it was in- 
^ iquitous and illegal in the defendant 

* to takcy and, therefore, it was so to 
^ detain^ this ^40. ' If a man makes 

* use of what is in his own power to 
' extort money from one in distress, it 

* is certainly iilcgal and oppressive, 
*■ and, whether it was the bankrupt or 

* his sister that paid the mbqeyy it is 

* the same thing. The taking money 
' for signing certificates is either an 

* oppression on the bankrupt or his 

* family, or a fraud on his other cre- 

* ditors. It was a thing wrong in it^ 
' self, before any provision was made 
' against it by statute; for, if the 
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bankrupt has conform- 1 7 8 1 • 
ed to all the law re- .^^ ^^ 
quires of him, and has T/*«„. 
fairly given up Ins all, against 
the creditor ought, in BARKtET. 
justice, to sign his cer- 
tificate; but, on the other hand, if 
the bankrupt has been guilty of any 
fraud, or concealment, the creditor 
ought not to sign, for any considera* 
tion whatever. If any near relation is 
induced, to pay the money for the 
bankrupt [f 5J, it is taking an un- 
fair advantage, and torturing the 
compassion of his family : if it it 
the money of the bankrupt himself 
it is giving one creditor nis debt to 
the exclusion of the others, and a 
fraud upon them. As to the case 
cited from Peere Williams [f 6}, that 
only affected the person who pe- 

* titioned. 



[f 5] In Howion v. Hancock^ 8 
T. it. 575, Lord Kent/on says, the 
ground on which the action was main- 
tained in the present case was, '' that 
the money had been paid under a 
species of duress and oppression ; and 
the parties were not in pari delicto,*' 

In Leicester v. RosCy 4 East, 372, 
Lord Ellenboroiigh seems to consider 
it doubtful whether this reason is the 
proper ground for the decision ; and 
that the real principle must be, the 
fraud upon other creditors. 

[f 6] In Cockshott v. Bennet, 2 T. R. 
763, Buller, J. refers to this of Smith 
V. Bromley, as shaking the authority 
of Lewis v. Chase y and establishing the 
point there decided ; viz. that a se- 
curity for the residue of a debt, given 
by an insolvent debtor to one cre- 
ditor, for the purpose of inducing him 
to join the rest in accepting a com- 
position, was a fraudulent security, 
and could neither itself be the ground 
of an action, nor a valid consideration 
for a subsequent promise to pay the 
residue of the debt. So also a pro- 
mise to give an additional security 
fat the ifune debt, if made with $he in- 



solvent debtor as a condition of exe* 
cuting an agreement to accept debts 
by instalments, and in fraud of the 
other creditors, who are thereby in- 
duced to join in executing such agree^ 
ment, is a void promise. Leicester v* 
Rose, suprd cit. and in which a case 
of Feise v. Randall, 6T.R. 146, which 
seems contra, was over-ruled. 

.In Jackson v. Lomas, 4 T. JR. 1669 
the Slime two grounds of oppression 
upon the insolvent, and fraud 0)1 the 
other creditors, were relied on by tho<- 
court,^ to invalidate a private agree- 
ment by one creditor for payment of 
his whole debt, and further security 
for its discharge, in consideration of 
which, he consented to sign a trust- 
deed ; although in that case many of 
the creditors had signed the deed be- 
fore the creditor in question. So, in 
'Nerot v. Wallace, 3 T. R. 17^ a pro- 
mise by a friend of a bankrupt to pay 
certain monies received by the latter 
and unaccounted for, in consideration 
that the assignees and commissioners 
would forbear to examine hiin further 
concerning the samoi was held to be^ 
yoid. 
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' titioned. There might 
' have been sufficient of 
^ the creditors in num- 
^ bcr and value to sign 
^ without him, and he 
^ had a right to compro- 
mise it upon what terms he pleased. 
The petitioning, or not, was entirely 
in his own power, and not like the 
present case. It is argued, that, as 
the plaintiff founds her claim on an 
illegal act, she shall not have relief 
in a court of justice. But she did not 
apply to the defendant or his agent 
to sign the certificate on an improper 
or illegal consideration: but, as the 
defendant insisted upon it, she, in 
compassion to her brother, paid what 
be required. If the act is in itself 
immoral, or a violation of the gene- 
ral laws of public policy, there, the 
party paying shall not have this ac- 
tion; for where both parties are 
equally criminal against such general 
laws, the rule is, potior est conditio 
defendentis[f 7]. But there are other 
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laws, which are calculated for the 
protection of the subject against op- 
pression, extortion, deceit, SfC. If 
such laws are violated, and the de- 
fendant takes advantage of the plain- 
tiff's condition or situation, there 
the plaintiff shall recover, and it is 
astonishing that the Reports do not 
distinguish between the violation of 
the one sort and the other. As to 
the case of Tomkitu v. Berrut, it has 
been often mentioned, and I have 
often had occasion to look into it; 
but it is so loosely reported, and 
stuffed with such strange arguments, 
that it is difficult to make any thing 
of it. One book says it was detei^ 
mined by Lord Holt; another, by 
Lord Treby, Certain it is, it was 
only a Nisi Prius case. I think the 
judgment may have been right, but 
the reporter, (Salkeldy) not properly 
acquainted with the facts, has re- 
course to false reasons in support of 
it. The case must have been, as I 
take it, an action to recover back 

' what 



\r 7] This distinction was quoted 
and enforced by the court, in Wil- 
Uams V. HedUy, % East. 378 ; and in 
conformity to the principle derived 
from it, it was there decided, that 
money paid by a defendant to an in- 
former to compound a penal action, 
might be recovered in an action for 
money had and received against the 
informer; the prohibitions of 18 Eliz, 
c. 5. s. 4, being confined to the in- 
former or plaintiff in the action com- 
pounded, and designed for the pro^ 
tection and benefit of the party 
informed against. So in Jaques v. 
fFithy, 1 H. Bl. 65, the court held', 
that money paid to a lottery office 
keeper for insuring tickets, contiary 
to Stat. 19 Geo, 3. c. 21, might be 
recovered. 

The inference to be drawn from the 
various decisions that have taken place 
on this subject, stated here and 
in the notes to Lowry v. BourdieUy iu- 
pra^ 468^ appear to be, that, the ge- 



neral principle remaining, that in pair 
delicto potior est conditio possidentis^ 
the two following exceptions to its ap- 
plication are also established. 

1 . That where the illegality exists 
in the contract itself, and that con- 
tract is not executed, there is a loots 
pxnitentiix, the delictum is incomplete, 
and the contract may be rescinded by 
either party. 

2. That where the law that creates 
the illegality in the transaction was 
designed for the coercion of one party, 
and the protection of the other, or 
where the one party is the principal 
offender, and the other only criminal 
from a constrained acquiescence itk 
such illegal conduct, in these cases 
there is no parity of delictum at. all 
between the parties, and the party so 
protected by the law, , or so acting 
under compulsion, may at any time 
resort to the law for his remedy, 
though the illegal transaction be com« 
pleted. 
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what had been paid, in part of prin- 
cipal and legal interest, upon an 
usurious contract; and, therefore, 
the action would not lie, for so far 
as principal and legal interest went, 
the debtor was obliged, in natural 
justice, to pay, therefore he could 
not recover it back. But for all 
above legal interest, equity will 
assibt the debtor to retain, if not paid, 
or an action will lie to recover back 
the surplus, if the whole has been 
paid. The reporter, not seeing this 
distinction, has given the absurd rea- 
son, ihat volenti non ^t injuria ; and, 
therefore, the man, who, from mere 

* necessity, pays more than 
[ 698 ] ' the other can in justice 

' demand, and who is called, 

* in some books, the slave of the 
' lender, shall be said to pay it wil- 
' lingly, and have no right to recover 
' it back, and the lender shall retain ; 

* though it is in order to prevent this 

* oppression and advantage taken of 

* the necessity of others, that the law 

* has made it penal for him to take I 

* This kind of reasoning is equally ap- 

* plicable to the case of a bailiff who 

* takes garnish money from his pri- 

* soner. It is wrong for the bailiff to 

* take it, and it is therefore wrong for 

* the other to tempt him, and volenti^ 

* ^c. and therefore he shall* not re- 

* cover it back ; but this has been de- 

* termincd otherwise. The case of 
^ money given to a solicitor to bribe a 
^ custom-house officer, cited in that of 

* Tomkins v. Bernct, is against his own 
^ agent, and, therefore, he cannot 

* recover. But the present is the case 
' of a transgression of a law made to 

* prevent oppression, either on the 
' bankrupt, or his family, and the 



* plaintiff is in the case 1781. 

* of a person oppressed, v^pv*^ 

* from whom money has Jokes 

* been extorted, and ad- .^^^ 

vantage taken of her BaIklet. 

* situation and concern 

* for her brother. This does not depend 
' on general reasoning only, but there 

* are analogous cases ; as that of Ait ley 

* v. Reynolds, (B. R, M. 5 Geo. 2. 
' 2 Str. 915). There, the plaintiff 

* having pawned some goods with the 

* defendant for ^20, he refused to de- 

* liver them up, unless the plaintiff 

* would pay him ^'10. The plaintiff 
' had tendered ^4^ which was more 
^ than the legal interest amounted to; 

* but, finding that he could not other- 

* wise get his goods back, he at last 

* paid the whole demand, and brought 

* an action for the surplus beyond 
' legal interest, as money had and re- 

* ceived to his use, and recovered [<l^]- 
' It is absurd to say, that any one 
' transgresses a law made for his own 

* advantage, willingly. Put the case, 

* that a man pawns another's goods ; 
' the right owner might be obliged to 
' pay more than the value, and would 

* have no relief, if this action will not 
' lie. As to the case of usury, it was 

* decided both by Lord Talbot^ and 
' Lord HardxDicke, in the case of Bd- 

* sanquet v. Dashwood (a)^ on a bill 

* brought, to compel the defendant to 
' refund what he had received above 
' principal and legal interest, that the 
^ surplus should be repaid. Upon the 

* whole, I am persuaded it isnecessaiy, 
' for the better support and mainte- 
' nance of the law, to allow this ac- 

* tion ; for no man. will venture to 

* take, if he knows he is liable tore** 

* fund. Where there is no temptation 

'to 



[<l^] If a party pawn goods on an 
usurious loan, he cannot recover back 
the goods on trover, unless he has iirst 
tendered the money really advanced, 
and, I presuraci legal interest. Fitz^ 



roy V. Gwaiimy B. R. E. 26 Geo, S. 
1 Term Rep. 153. 

CaJ Cane. M. 8 Geo. 2. Ca. Temp. 
Talb. 38. 
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* to the contrary, men 

* will §lways act right. 
* The jury, under his 

* Lordship's direction, 
' found a verdict for the 

* plaintiff, with X40 da- 
' mages (h)J 

After BuUer, Justice, had read the 
note of the above case, Lord Manxfiefd 
expressed himself to the following 
efiect. 

Lord Mansfieldy'^l adhere, and all 
the re§t of the court agree, to all the 
doctrine there laid down. Though 
the case in Peere Williams should be 
right, it is different from this, and is 
not within the letter of the statute, be- 
cause it did not relate to the signing of 
the certificate, but to the withdmwing 
a petition against allowing it, and there 
bad been a recovery upon the bond at 
law ; and the report says, relief was 
refused, because, where both have 
equity, he who has the law must pre- 
vail, and that the defendant had equity, 



because he was a fair creditor. I dotb^ 
the reasoning, because a fair creditor 
has no right to take an undue aod ille- 
gal advantage; but, certainly, so far 
was true, that, it the bond was void 
in equity, it was void^ in law. What 
struck me, in this case, at GuildkaU^ 
was, tliat the aorocmcnt was with the 
assignees acting for all the creditors, 
and the benefit to go to all the credi- 
tors. I thought, between ^ friend of 
the bankrupt and all the creditors, any 
agreement might be made; they might ^ 
agri'e to supersede the commission; 
they might agree to compound. But, 
upon fuller consi<)eration, I am satis- 
fied; and we are all of opinion, that 
this case ti within the letter of 5 Geo. 2. 
c. 30. and within the reason of it* 
Great corruption and oppression might 
arise from a combination of all the 
creditors, to exact conditions for sign- 
ing the certificate. , 
The rule was made absolute^ for a 
nonsuit to be entered [t 146]. 



(h) In a case of Clarke v. Shee, M, 
15 Geo. 3. [t 147] Lord Mansfield, in 
delivering the opinion of the court, 
laid down, and enforced, the same 
doctrine as in this case of Smith v. 



Bromley. Vide also, $upra, p. 472. 

[f 146] Vide Jacques y. GoHghify, 
C. B.E.\6 Geo. 3. 2 Blackst. 1073. 
Browtting v. Morris, B, R, E> 1 8 Geo. 3. 
Cowp, 790. 



[t 147] Sinch reported, Coup. 197. 
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rriday, 
5K2d Jane. 

If penonf riot- 
mu\y auembled, 
ia part demolish 
uia mil down a 
dweuing-hoote, 
mnd, at the srnne 
time, destroy 
goodf and fumi- 
tare in the house, 
•Idiough rach 
goods and furni- 
ture were not de- 
•troyed bu means 
of the puHing 
down of the 
lioose, the Hun- 
</r«rfis liable, un- 
der 1 Geo. 1 . 
c, 5. to yield da- 
mages for Uie 
destruction of 
the furniture at 
H-H1 as of the 
house. 



Hyde agninst Cogan and Others. 

"DY the statute of 1 Geo. \.st.2».c. 5. cominoxAj called 
^ the riot act, it is made felony without benefit of clergy, 
'' for any persons unlawfully, riotously, and tumultuously, 
assembled together, to the disturbance of the public peace, 
unlawfully, and with force, to demolish or pull down, or 
begin to demolish or pull down, any chmch or chapel, or 
any building for religious worship, certified and registered 
according to the statute of 1 W.iL M. sess. 1. 1. 18. or any 
dwelling-house, barn, stable, or other out-house (a).** 

And, by another section of the same statute f 6^, it is 
enacted, that, ** if any such church or chapel, or any such 
building, ^. or any such dwelling-house, bam, stable, or 

out-house^ 



(a) § 4. 



(bj § 6, 
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» 

oot^iouse, Bhall be demolished^ or pulled down, wholly^ 178K 
or in party by any persons so unlawfully^ riotously^ and y^^,,/^^/ 
tufuultuously, assembled^ the inhabitants of the hundred Htde 
in which such damage shall be donty shall' be liable to yield against 
JanKzge^ to the person or persons injured and damnified by Coqav* 
such demolishing or pulling down, wholly or in part, and 
such damages shall and may be recovered^ by action to be 
brought in any of his Majesty's courts of record at West-^ 
minster, by the person or persons damnified thereby, against 
any t>vo or more of the inhabitants of such hundred ; such , 
action for damages to any church or chapel, to be brought 
in the name of the rector, vicar, or curate, of such church 
or chapel, that shall be so damnified, in trust for applying 
die damages to be recovered, in rebuilding or repairing 
such church or chapel." ('Flie damages recovered to be 
levied on the inhabitants of, the hundred, in the manner 
prescribed by the statute of 27 Eliz. c. 13. in the case of 
actions against the hundred, by persons robbed.) 

Jn consequence of the riots in Jiinf, 1780 (c)j various 
actions were brought on this statute, and in several of them, 
a question arose, how far the indemnity was meant to ex« 
tend; whether it was confined to the loss sustained in the 
building merely, and the necessary and direct consequences 
of its demolition, or whether it was intended to reach^ also, [ 70% ] 
such damages as arose from the destruction of furniture, and 
other property, by the rioters, at the time when they were 
emplo)ed in deitiolishing the building itself. In three of 
those cases, special verdicts were found, with the view of 
bringing the question to a solenm determination. One of 
them was an action in the Common Pleas, by Wilmoty one of 
the Justices of the peace for Middlesex. The two .others, 
viz, Maber/f/ v. Ser^eaunty and this which I am about to 
report, were io the Ki/ig*s Bench. Hyde was also a Justice 
of the peace, and had been one of the most active'magistrates 
during the riots. The defendants, in all the three actions, 
were inhabitants of the Hundred of Ossulslon, in which the' 
city of IVestminster is situated. 

In this case of Hyde v. Cogan, the declaration contained 

Jour counts. The Jirst charged, " That, after the last day 

of Julyy 1716, (the day from which the act took effect,) 

and within twelve months before the exhibiting of the 

plaintiff's bill [1], divers persons^ to the number of twelve 

and 

(c) Supra, p. 435. mitted." This provision seems only 

[l] By § 8. of the riot act, " no to extend to criminal prosecutions for 

person shall be prosecuted by virtue of the felony, yet the above part of the 

this act, /br any offence or offences form of the declaration is framed on 

committed contrary to the same, unless an idea that the action against the 

such prosecution be commenced nn'Mtn hundred must be brought within a 

fve/vf months after the offence com« year. Qu. ^ 
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1 78 1. ^^^ more [2], being, then and there, unlawfully, riotottly, 

\^^^y0^^ and tumultuously, assembled, demolished and pulled ddwn 
i^rDE pa>^» ^0 tpit, the walls, doors, floors, tyling, roof, timber, 
against ceilings, partitions, windows,, window frames, window 

CoGAV. shutters, hearths, chimneys, and chimney pieces, of a dwel- 
ling-house of the plainliff, situate and being, S^c. and in the 
said hundred of Ossulston, of great value, to wit, of the 
value, ^c. in contempt of his present Majesty, and to the 
great damage of the plaintifl; and against the form of die 
statute, Sfc. whereby ,^ and by force of the said statute, an 
action had accnied to the plaintiff, being the person injured 
and damnified thereby, to recover against the defendants, 
then and still being inhabitants of the said hundred, his 
damages, by him sustained by the demolishing and pulling 
down his said dwelling-house^ as aforesaid/* 

The second count was for demolishing and pulling down 
part, io witf S^c. of a dwelling-house, ** together with divers. 
goods, chattels, and furniture, to wit, 6^c. (enumerating 

r jQi ] various sorts of furniture, beddbig, plate, cloaths, li(|uor, Sfc.) 
then and there being in the said last-mentioned dwellmff-houae 
of the plaintiff, and wherewith the said last-mentioned dwel- 
ling-house was, then and there furnished, in contempt, S^ 
whereby, S^c. an action hath accrued, 8^c. to recover, ifc. his 
damages by him sustained, by demolishing and puUii^ down 
the said part of his said dwelling-house.*' The third was, in 
other respects, the same with the first, but concluded as the 
aacond. The fourth was like tlie second, except that it con^ 
eluded thus, ^' to recover, S^c» his damages by him sustained 
^ by demolishing the said part of his said last-mentioned 
'^ dwelling-house, and the said goods and chattels of the said 
'* fVilliam, then and there being in the sanae last-mentioned 
" dwelling-house." 

The cause was tried before As H hurst. Justice, and die- 
special verdict found : That divers persons, to the number 
of twelve aud more, S^c, did in part demolish and pull down 
the dwelling-houses of the plaintiff, in the second and fourth 
counts mentioned, and that the said persons, being so riot-' 
ously and unlawfully assembled as aforesaid, did also, ** at 
the same time," demolish the goods^ chattels, and furniture 
of the plaintiff in those counts respectively mentioned, "then 
being in the said dwelling-houses of the plaintiff in diose 
counts respectively mentioned; and, further, that the said 
goods, cfuittels, and furniture were not, nor was any part 

thereof 

fS] It is not perfectly clear, from According to the most obvious con- 

the penning of the act, whether it is siruction, that number is not neccs- 

necessary that there should have bt en sary to constitute .the felony created 

tadie or more rioters , in order to i n- by § 4. 
title the party injured to this actwn. 
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thereof destroyed by means of the pnlling down and destroying 1781. 
of the said dwelling-houses , or either of them. Then tnere v^*,^^ 
was a general assessment of the .damages^ '' by reason of the Hyde 
^' pulling down and destroying in part of the said dwelling- against 
** houses in the second and fourth counts," at .£1090 ; a spe* Cogak. 
dal assessment for damages in respect of the chattels^ the 
goods, and furniture in the same counts, at c£883 3s.; and 
a general acquittal on thejirst and third counts. 

The words " at the same time,*^ in the verdict, had been 
substituted, by consent, before the argument, on the motion 
of Baldwin, in the room of " then and there!* 

The finding in the case of Maberly v. Sergeaunt, was, 
mutatis mutandis, the same as here, except that, instead oJP 
saying the goods were not destroyed by '^ means of, Sfc." it 
was said they were not destroyed in consequence of pulling 
down the house. 

Bdldwin, for the plaintiff, insisted on the authority of the 
case of Radcliffe v. Eden, decided by this court in Michael- 
mas Term, 1776 [t 148] ; and oiWilmot v. Norton, in which, 
after two solemn arguments, the court of Common Pleas had [ 702 ] 
given judgment, the last term for the plaintiff [3]. 

[fl48] Since reported, Cowp. ASS. tion of the fabric of the house,* the 

[3] The following is a note of Lord plaintiff is admitted to be entitled to 

Loygkborough's argument, in deliver- recover ; hut a doubt having arisen, 

ing the opinion of the court in that whether he wasentitled to any damages 

case. which did not fall under that descrip- 

This is an action against two of the tion, the jury have found their verdict 

inhabitants of the Hundred of 0^^/- -specially, in these terms :— -That, upon 

ston, in the county of Middlesex, to the 7th of June, divers persons, to the 

recover damages for the destruction of number of twelve or more, did unlaw* 

the plaintiff's dwelling-house, furni- fully, riotously, and tumultuously as« 

lure, and garden, by a number of semble themselves together, to the dis- 

persons riotously assembled on the 7th turbance of the public peace, and, 

of June last, to the number of twelve being so assembled, did, then and 

and more. The action is founded on there, unlawfully, and with force, d^ 

the 6th section of 1 Geo. l.^f. 2-c. 5. molish and pull down part of the 

The object of that statute is expressed dwelling-house of the plaintiff, and 



in the title — " An act for preventing did, at the same time, break to pieces 

** tumults and riotous assemblies, and and demolish, in the same dwelling- 

^* for the more speedy and effectual house, the goods and furniture of the 

" punishing the rioters." — As a part plaintiff, then being therein, to the 

of this general objecCi by the sixth value of £700, and then carried the 

section an action is given to the per- same to the public highway, and set 

sons whose houses shall be demolished fire thereto, and totally consumed the 

or pulled down, wholly or in part, same : and there is a similar finding 

against the inhabitants of the hundred, with respect to the damage done to 

who are made liable to yield damages the garden of the plaintiff, viz. that, 

to the persons injured and damnified by in pulling down and demolishing the 

such demolishing or pulling down, dwelling-hcnise, they did damage to 

wholly or in part. All thosc^ damages the garden of the plaintiff, then and 

which may be referred to the destruc- there occupied and enjoyed by him as 

. parcel 
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1781* parcel of,or appurtenant 
y^^^ \, ^j to, the dwelling-house; 
Htde ^^^ demolished and do- 
asainst stroyed the roots, plahts, 
CoGAK. ^^^ trees, of the plain* 
tiff, in the said garden, of 
the value of ;£30.-*The case has been 
twice argued very ably, and great 
dirliculties have been suggested upon 
any construction which the court can 
adopt. It has been urged, lliat much 
inconvenience would arise from ex- 
tending the provisions of the statute, 
which in express terms mentions only 
the dwelling-house, to damages aris- 
ing from the destruction of things not 
open and visible, and whose value 
cannot easily be ascertained. That 
the act is penal in the greatest part of 
Its provisions, and must be so con* 
sidered with regard to those who are 
madeMiable to the action; persons 
innocent of every thing except a sup- 
posed neglect of those exertions which, 
in mahy cases, would be \ittcrly in** 
effectual. That the legislature, on 
this account, has guarded against the 
constiuction contended for on the part 
of the plaintiff, by tying up the da- 
mages by words of express reference, 
•* suck demolishing or pulling dowtiy' 
ivhich necessarily lead to the considera- 
tion of what is described in the prior 
part of the section. That the case 
there described must be, that demo- 
lishing or pulling down which would 
subject the authors of it to the felony 
created by this statute, and such felony 
can only be committed in the demo- 
lishing or pulling down the fabric of 
the house, for if that be left entire, 
the destruction of the furniture, how- 
ever mischievous to the owner, and 
whatever intention it may manifest, 
does not amount to felony. These ar- 
guments have great force, and have 
raised very considerable doubts ; but, 
upon a full consideration of the case, 
the court has thought itself obliged to 
decide, that the plaintiff is entitled to 
recover, as well for the destruction of 
the furnitAre, and the damage to the 
garden, as for the demolition of the 



^ house itself. The grouncb apon which 
the determination turns are these. This 
statute, though penal in a great part 
of it^ provisions, and though, perhaps, 
there is something of a penal nature 
in transferring the action from the 
party committing the felony to the 
iiundred, yet, with respect to the party 
injured, must be considereik as remedial. 
Antecedent to this statute, and till the 
trespass v^as turned into a felony, there 
is no doubt> that, against the p ^_ •. 
^ actoi*s and their abettors, the ■• ' ^ 
party injured would have been entitled 
to recover damages for all his loss. In 
lieu of that remedy, wliich can no 
longer be had, it was thought better to 
substitute an aetion against the huD- 
dred, in analogy to the antient policy 
of the kingdom, by which the men of 
each district were bound to maintain 
peace and order, and to answer for the 
violation of them within that district. 
The act does not say, that damages 
shall be yielded for the injury done to 
the fabric of the house, but, by the de^ 
molishing or pulling down the house; 
and it seemed to be admitted in the 
argument, that, if the destruction of 
the furniture in the house were the 
necessary consequence of the demolition 
of the house itself, the plaintiff Wbulji 
be entitled to recover the full amount 
of his loss. If the parties engaged in 
the destruction of a house, had, by un- 
dermining it, thrown in the walls and 
roof, so that the furniture was crushed 
to pieces, all that damage* being the 
necessary effect of the demolition of the 
house,^ must have been made good to 
the party injured, as within the very 
words of the statute ; viz. *' injured 
or damnified by such demolishing 
or pulling down." The act of 
felony, in that case, necessarily pro- 
duces the damages sustained. But will 
not the principle extend, likewise, to 
those damages, which, though not the 
necessary consequence of the felony 
committed, yet are clearly the iraroe- ' 
diate effect of that cause } If, in order 
to destroy the walls, the mob break 
down the wainscotting and the glasses, 

or. 



ct 



(( 
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ylor, argued for the defendants.— -Among other things^ ' 
id, the negative part of the finding distinguished this 
rom both the others. The new felony created by the 
% in the fourth section, is clearly confined to the de- 
struction, 
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, by driving a beam or joist 
It the wall to throw that clown, 
break a glass /ixcd against the 
:ot, it would be strange to argue, 
ich destruction, not being a ne- 
/, but only an immediate consc- 
e of demolishing the house, 
1 not be repaired by this action, 
ase might be ditierent as to con- 
iccs that are neither necessary 
imediate : If, for instance, one 
rioters had broken in on the 7lh 
«tf, and destroyed the house, 
g the goods in it, and, the next 
another party had come to the 
so left, and robbed it of the fur- 
. It is here found by the jury, 
ling to the truth of the transac- 
:hat the destruction of the house, 
! furniture, and of the garden, 
)ne by the same rioters at one and 
me time ; that the rioters, ** in rfc- 
ing the house, did damage to the 
ti, i^c." It seems, therefore, to 
no means any stretch of the act, 
re it this construction, and the 
:ion of the plaintiff would not be 
•od, otherwise, with respect to 
ure, SfC. as it was before. As 
argument urged, with great in- 
-y* — " Of the inconvenience 
must attend this construction, 
sc of the uncertainty, in the first 
as to what furniture was in the 
, and, in the next place, the still 



fraudulent intent. The present in- 
stance, which has brought a« great 
number of these cases before the court, 
has proved it to be possible to guard 
against the hundred's being charged 
beyond the real damage; though there 
might, at first, be some ground to 
suspect that the imagination of the 
party and his friends would exaggerate 
the amount of it. In most of the actions 
that have been tried ^ the loss in re- 
spect to futniture has been calculated 
with tolerable precision ; and, if care 
is taken on the part of those who are 
to answer for it (and, from the multi- 
tude of cases which unfortunately 
happened last summer, it appears 
that care may be taken,) there is no 
greai reason to believe, that a jury 
will be deceived by an over-rated esti- 
mate of the injury which the party 
has sustained in that species of pro- 
perty. If fraud may be practised, it 
is a fraud of a nature open to detec- 
tion ; and, by a reasonable diligence 
on thu part of those affected by the 
consequences, the effects of the fraud 
may be prevented. This is not like 
the case of an action against the hun- 
dred upon a robbery, where the value 
rests solely in the estimate of the party, 
and you are obliged to depend on his 
honesty. The argument, therefore, 
has not such weight, as at first it 
seemed to carry with it. But, if it 



r uncertainty, what the value of had much more than it has, it would 



furniture was ; whereas the 
ng is visible, all know whac it 
•een, there must necessarily be 
IS qualified and competent to give 
rable estimate of it, and the pub- 
mnot be liable to much impo- 
on that account."— That argu- 
has, undoubtedly, a very speci- 
^pearance ; but it amounts to.no 
than this, that a case may hap- 
here the wise and benevolent pur- 
of the law may be perverted to a 
li. II. . < 



not be sufficient to controul the ope- 
ration of the act, in a case which falls 
within itjs principle. Therefore, upon 
the whole, we are of opinion, that the 
plaintiff ought to have all the damages 
the jury thought iit to give : That he 
is entitled to recover for the destruc- 
tion of the furniture, and of the gar- 
den, as sudi destruction is found to 
be the immediate consequence and ef- 
fect of the destruction of the house, 
and done at the same time. 
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1781. struction^ in whole, or in part, of the buildings themselves, 
\^sym,^ and the sixth section refers to the fourth, and ought not to be 
Hyde carried beyond it. 'Ihe intention of the le^slature was to 
against substitute the relief against the hundred, for the remedy l^ 
Cog AN. action of trespass against the individual offenders; the art/ 
remedy against them being merged in the felony. Upon this 
principle, the construction must be, that the hundred is only 
to answer for such damages as arose from the felonious part 
of the offence. The statute is to be considered as penal, 
not only against the rioters, but against the inhabitants of the 
hundred ; for it subjects them to the damages, as a punish- 
ment for not preventing the mischief. Indeed, to construe a 
law as remedial in one part, and as penal in another, seems 
inconsistent ; and, since this law is, in many respects, so 
highly penal, it ought to receive the strictest interpretation. 
It may be said, that, unless the hundred were te be held 
liable for the furniture, the sufferer would be in a worse si- 
tuation than before, because, now, as the offender is made 
a felon for demolishing the building, the remedy against him 
for destroying the furniture is also gone. But there are 
other instances of a like sort, where the remedy against die 
hundred is not co-extensive with the loss of remedy against 
the offender. For instance, in cases of robbery, the hun- 
dred is not liablfi if the robber is taken within forty days 
after the crime was committed (a)y nor, in cases under the 
black act (b)^ if the offender is convicted within six months. 
If the contents of a house, furniture, ^c. bad been meant, 
they would have been specially mentioned in the act. 

Lord Mansfield was present, but declined giving anj 
opinion. 
[ 705 ] WiLLES, Justice, — According to this verdict, we must 

consider the demolishing of the goods and the pulling down 
of the house as one transaction, committed at one and the 
same time. The jury go still farther, and say, that the goods 
were in the house. Ilien comes the negative part of the 
finding ; but that does not state the destruction of tlie furni- 
ture to have been a separate act. It was already found to 
have been the same. It would be overturning the good sense 
of the statute to restrain it in the manner contended for by 
the counsel for the defendants. Tlie sixth clause I rather co^ 
sider as remedial. It may be said to be penal as to ths 
hundred, but it is certainly remedial as to the sufferer. The 
words are, tliat the inliabitants of the hundred in which 
such damage shall be done, shall be liable to yield damagfs 
to the person or persons injured by such demomhing or pul- 
ling down. What damages? The value of the house is not 
the whole of the damage. The furniture may be worth twice 
as much as the building. The decision of the court of Com- 

mon 

(a) 13 Ed.\. St. 2 c. 1. 28 Ed. 3. (b) 9 Geo. 1. c. 22. 

c. 11. 27 El. c. 13. 8 Geo. 2. c. lt>. 
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man Pleas goes full as far as this case, (though there were in ] j^g 1 
that case no negative words in the findings) fof it extended thfe v^s/^ 
remedy to damages out of the liouse. But in Radcliffev. Hyde 
Edeuy diere 3vas what was tantamount to this negative findings against 
for it was not stated, t^iat the house was demolished or pulled Cog an. 
down wholly or in part^ and, if any thing is to be implied, it 
is rather, *that the house itself was not demolished in that 
case, at least the windows, shutters, and doors, were only 
specified in the case, and it was not ev^n stated, that the 
household goods were destroyed by means, or in consequence, 
of the demolition of any part of the house. It rather deems, 
that the rioters merely broke open the doors and windows for 
the purpose of getting into the house. In point of policy, the 
construction contended for on the paft. of the plaintiff is 
certainly to be preferred, if the case were new, which it is 
not. I think the plaintiff entitled to recover for the furniture 
as well as the house. 

Ash HURST, Justice, — I am of the same opinion. If the 
demolishing of the furniture had been a separate act, I agree 
with the counsel for the defendants, that it would not have 
been felotiy, and that the sufferer could not have recovered 
against the hundred. But, here, being done at the same 
thne, and in pursuance of the riotous transaction, it is to be 
considered as part of one and the same act. It was not 
a necessary, but it was an immediate, consequence of (!ie de- 
molition of the hotise. The rioters got possession of tfie fur- [ 7 06 ] 
nitare by demolishing iho ficMise. The act was so much die 
same, that if one of them hud not been in the house, but had 
received some of the furniture* in the street from the others, I 
think he would have been guilty of felony, as being concerned 
in the riot. The two cases relied on arc not in my opinion 
to be distinguished from this. The purpose of the act is 
remedial, and therefore it ought to receive a liberal con- 
struction. 

BuLLEH, Justice, — ^The statute is so penned, that the 
words might possibly admit of two constructions, and, there- 
fore,, it is material to consider, whether it is penal or reme- 
dial; because there is a well-known difference in the rule 
of construction, as applied to laws of the one sort, and of 
the other. Where they are remedial, the interpretation is to 
be liberal, so as best to apply to the end. , But a law may 
certainly be penal in one part, and remedial in another [4] ; 
and that is the case here. There is no danger of the liberal 
construction of the remedial part being extended afterwards 
to the penal. "^The distinction has been too long established 
for any apprehension of that sort. If the clause upon which 
this case arises is remedial, which I think it is, the most ex- 
tensive sense must prevail ; and it was so held in both die 

cases 

[4] Bones v. Booth, C. B, M. 19 Geo. 3.2 Bkckst. 1225, 1227- 

X2 
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cases cited at the bar. Radcliffe v. Eden wns, I believe, tbe 
first case on the construction of the statute, and it was fullj 
considered. Mr. Justice Aston said, the sense of the act 
was, that the damages to which the party offending would 
have been liable, at common law, should be transferred to 
the hundred. Mr. Ju^^ice Ash hurst stated, as a ground 
of his opinion, that the whole was one act, and, my Lord, 
after having given a full opinion at first, added, afterwards, 
'' I do not consider the demolition of the household goods 
^* as consequential, but as part of the act." A mistaken 
idea, that the case was not deliberately decided, was thrown 
out in the Common Pleas, and produced two arguments in the 
cas^ of Wilmot v. Norton. It is not possible to distinguish 
either of the two from this, on any fair principle. In the last, 
Lord Loughborough, in delivering tiie opinion of the 
court, stated the destruction of the goods, 6^c, as tbetnuTie- 
diate, not the necessary y consequence ; so that they did not 
decide, as has been supposed here in the argument for the 
defendants, on the ground of the one sort of damage having 
been the necessary consequence of the other. The destruc- 
tion of the furniture was not, in either of the cases, the ne- 
cessary consequence of tlie demolition of the house ; becaust 
it was part of the same act. There are, therefore, two 
prior decisions in point; and, if the question were more 
doubtful, it must be governed by those decisions. But, in- 
dependent of authorities, as the clause is remedial, it must 
receive a liberal construction. As to the supposed difficulty 
there may be in ascertaining the qiiantum of damages from 
the destruction of furniture (a), such amount is more capable 
of proof than the value of the house, where the state of the 
timbers, ^c. is often invisible, whereas the quantity and qua-' 
lity of the furniture must be known, in most instances, to 
many witnesses ; and nothing more will be to be done, in 
these cases, to estimate the loss, than what is necessary ia 
every action of trover for household goods. 

Judgment for the plaintiff [f 149] [f]. 



faj This was a topic urged at the 
bar in the argument here, and much 
relied on in the case of Wilmot v. 
Morton* 



[t 149] Vide Mason v. Sainsbury, B. 
It. E, 22 Ceo, 3. and the London As- 
surance Company v. Sainsbury, B. R. T. 
23 Geo, 3. ^ Cam. Scacc. U. 25 Geo. 3. 



[f] In Greasley v. Higginbottom, 1 
East, 6*36, where the mob had pulled 
down and damaged part of the plain- 
tiff's house, by means of which some 
flour of the plaintiff was spoiled and 
destroyed ; and they then proceeded 
to take possession of the remainder of 
the Hour, part of which was stolen, 



and part sold out among themselves at 
an under price ; it was held, that be 
could only recover for the damage 
dt)ne to the house, and that part of 
the flour which was spoiled and des- 
troyed by means thereof. This case 
does not appear to have been thi^ 
cited. 
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Stone against Forsyth. i^^jum. 

TSSUE being joined on a plea in bar to an avowry for rent The win of a 
•*■ in arrear, the cause was tried before Lord Mansfield, -^^^^''^^ 
at Guildhaily at the Sittings after last Hilary Term, and a case a power in ^ 
reserved, which stated ; her mamage- 

That jinn Wilson, wido% being possessed of a leasehold not be given in ' 
estate, for a long term of years, and money and goods, and «vi<*encc, to 
having two children, prepared her will, (which was set forth p^^almo^ 
in the case, in hac verba,) by which she gave the leasehold P«rty» ^»" »* .^^ 
estate, and her money and goods, to her executors therein tbe°ecc]k^asti«i 
named, in trust for her children. The will concluded thus. — court. 
** In witness whereof, I have hereunto set my hand and seal, 
" the 2,7 th day of March, 1779, Ann Wilson. Dwly attested 
" by John Crouih and John Davies.'^ — ^That in contempla- 
tion of a marriage with the defendant, the said Ann Wilson 
had entered into articles to the following effect : — ** Articled 
** of agreement made the 1 7th of April, 1 779, between, 4rc." — 
That the articles recited an intended marriage between her [ jos 1 
and the defendant, and that it was agreed, tihat she should 
have all her leasehold estate, money, ^c. for her separate use. 
That, for that end, the defendant covenanted and agreed with 
one of the persons made an executor by the will, as a trustee 
for the wife, that, notwithstanding the intended marriage 
should take effect, and, from and after the solemnization 
thereof, the leasehold estate should be held and possessed by 
such person, and to such uses, as she should, at any time 
during her life, limit, give, demise^ order, appoint, or dis- 
pose of, either by her last will and testament, in writing, or 
by any other writing, purporting or intending to be her last 
will and testament, or by any other writing, to be signed with 
her hand, or to which she should subscribe her mark, in the 
presence of two or more credible witnesses ; that the defend- 
ant would permit and suffer her to make such will, or other 
writing, as aforesaid, and that he would permit and suffer 
such will thereafter to be made, to be fully proved by the ex- 
ecutors in such will named, and probate of such will to be had 
and taken as usual ; and that the person or persons to whom 
the said Ann should give and dispose of her separate estate, 
by her will or any other writing that should be signed, sealed, 
and executed, by her, in the presence of two or more cre- 
dible witnesses, as aforesaid, should, and might, peaceably 
enjoy the same. That the said will and marriage articles 
were both executed on the same day, at the same place, and 
before the same witnesses. Tliat the marriage was so- 

X 3 lemnized 
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lemnized on the 27th of Jpril, 1779> and Ann Wilson died on 
the 3Ut of December J 1779. That the said will had not been 
provedy but letters of administration of the estate and effects 
of the testatrix had been granted to the defendant. That the 
will had been offered to be proved, but probate was refused, 
only because, upon the face of the articles, the will bore 
date before the articles. 

The question stated for the opinion of the court was, whe- 
ther die will was a valid disposition of the effects of the wifi^. 
If it was, a verdict to be entered for the plaintiff, and vice 
versd. 

This case was to have been argHed this day, by Bower, for 
the plaintiff, and Morgan , for the defendant. 

Bower stated the question to be a mere ^ question of pre- 
sumption, as to the priority in point of time in the execu- 
tion of the two instruments, the will, and the articles ; for, 
ilT^the will was posterior to the articles, though executed th^ 
same day, it was then valid [^^], and the defendant had no 
title; but Lord Mansfield said, another question would 
first arise, viz. whether the court could take any notice of the 
aper called a wUl, till proved in the Ecclesiastical court. 

ower, upon this, contended, that, thougli called a will, yet 
this, in truth, was not one, in a strict legal sense, but an ap- 
pointment, and, therefore, did not require a compliance with 
die rules respecting wills properly so called. But his Lord- 
ship said, it had been settled, that, before you can come 
into Chancery, on a title to personal property, under the will 
of 2L feme covert [l"], to whom the power of making a will is 
reserved, such will must be proved at the Commons ; and 
that the same rule must prevail in a court of law : that, if the 
Ecclesiastical court would not grant probate, the proper 
course was to appeal to the Delegates [f 150]. 

The Postea to be delivered to the defendant [2]. 



s 



[<t>] S. P. Tai/lor v. Rains, B. R. 
H. 1 Ann. 7 Mod. 147. In 11 Vin. 
Title Executor D. pi. 1, in raarg. this is 
supposed to be the same case with Shar- 
dclow V. Naylory I Salk. 513, though 
the two reports dififcr in this material 
fact, that in 7 Mod.' the will is stated 
to have been executed before, in Salkl 
after, the marriage. 

[l] Though this will was executed 
tefore the marriage, yet, as the mar- 
riage, if there had been no power re- 
served by the articles, would have re- 
voked it (a), and it could only be va- 
lid on the supposition of its being exe- 
cuted subsequent to, and authorized by 



them, it must be considered exactly in 
the same light as if made after the 
marriage. 

[t 150] Vide Ross v. Ewer, Cane. 
1744. 3 Mk. 156. l60. l62. Jenkins 
V. Whitehouse, B. R. M. 31 Geo. 2. 
1 Bur. 431, <D* According to which 
cases and also Taylor v. Rains, cited 
supra, p. 708, note [<©*], the iregular 
course, in cases like this, is, for the 
Spiritual court not to give probate of 
the will, but administration, with the 
will, as a testamentary paper, annexed. 

[2] There were several avowries on 
the record, and issues joined on all; 
and, the jury having found for the 

plaintiff 



CaJ Vide Brady v. Cukitt, M. 19 Geo. 3. supra, p. 34 to 40. 
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plaintiff on all but that on which the 
case was reserved, afterwards, in Tri" 
tdty Tcmty 22 Geo, 3. Morgan obtained 
a rule to shew cause why the Master 
should not allow the defendant the full 
costs on all the issues. He contended, 
that a defendant or avowant in reple- 
vin, is an actor, and to many purposes 
considered in law as a plaintiff. I'hat 
different avowries, therefore, ought 
to be looked upon as different counts in 
a declaration, and that when separate 
issues are joined on different counts, 
and any one of them is found for the 
plaintiff, he is allowed the costs of the 
whole record. Vide supra. Butcher v. 
Grecfi, E, 21 Geo, 3. p. 652. That, 
by § 5. of 4 Ann, c, l6, if any special 
matter pleaded by virtue of that sta- 
tute by any defendant j tenant , or plain- 
tiff' in replevin, shall be judged insuffi- 
cient on demurrer, or found for the 
plaintiff or demandant on verdict, costs 
are given ; but that it could not be 
supposed, that, in the general words 
" defendants or tenants," were includ- 
ed aiowants or defendants in replevin ; 
and if they were not included, they 



1781; 

Stone 

against 

F0R8YTH. 



oughtf upon general prin- 
ciples, to hare their full 
costs, in such a case, be- 
cause, if any one of the 
avowries is found against 
the plaintiff, it shews 
that he had no cause of action. On 
PFednesday the 5 thV)f /«/«<:, 1782. Wal* 
lace and Bower shewed cause; and 
Lord Mansfield, Willes, and 

BULLER, Justices^ (ASIIHURST, JuS' 

tlccy being absent,) were clear, that an 
avowant is a defendant within the 
meaning of the act, and said, it had 
always been so considered in the taxa- 
tion of costs. 

Indeed if it were not so, there would 
be no authority under § 4. to plead 
different avowries. 

Vide Coan v. Bowles, B. R. H. 2 Sc 
3 Will. Sf Mary where it was held, that 
an avowant is not a plaintiff within 
the meaning of 3 Hen, 7- c, 10.. so as 
to be entitled to costs on the affirm- 
ance of a judgment in his favour upon 
a writ of error. Carth, 122. 4 Mod, 7. 
1 Show. 13. 165. 1 Salk. 95. 205. 



Doe, Lessee of Sir William Gibbons, Bart. [ 7io ] 



against Pott and Others. 



Tuesday, 
26ch Juue. 



UPON an ejectment, tried before Lord Mansfield, at if a lord of » 
the Sittings for Middlesex, a case was reserved for ^^^^^ mortgage 
the opinion of the court, the material part whereof was as to J?*a"i!d aftc^ 

follows : wards purchase 

By lease and, release, dated the 29th and 30th of March, o??bc mtnor,*"* 
1754, the manor or lordship of SYa/zttW/, with the rents of and take sur-' 
assize, rents of the freehold and customary tenants, and all [^"^rote^nn^fe™ 
rights, privileges, and appurtenances, to the said manor be- they shall enure 
longing, and divers freehold lands, and also the manor of Jh^'mort^T^* °^ 
ShepcottSy alias HammondSy with the rights, members, and and a senicmcnt 
appurtenances thereof, and divers freehold messuages and **y ^^ ^°"{ "^^ 
lands, were, for a valuable consideration, conveyed by the mortgaged ioA. 

trustees *^*" i*'*" ^^^ 

equity of re- 
demption of such surrendered copyholds. — If a mortgagor devises the mortgaged premises, and 
aflernards pays off the mortgage, and the ifiort^uv;ec conveys the legjil estate to a trustee in trust 
for the mortgagor, such a tran»fer of the kgal estate ahail ngt operate m a revocatloa of the 
viU. 

X 4 
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178 1. trustees of .the Earl of Dunmore deceased^ to Sir John GUh 
bonsj and his heirs. By indenture, dated the 2d of April 
following, Sir John Gibbons mortgaged all the aforesaid pre* 
raises to the said trustees, for the term of 1000 years, for 

Pott. securing ^10,000 and interest, being the sum he was de- 
.ficient of payipg for his original purchase. By lease and re- 
lease^ dated the 7th and 8th of April, 1755, Sir John Gib^ 
bons mortgaged in fee, to Agatfia Child^ the manors and 
premises so purchased by him as aforesaid of and firom the 
trustees of the Earl of Dunmore, and therein particularly 
mentioned, for securing of 20,00() and. interest, out of which 
sum the ^10,000 and interest, due to the Earl of Dunmore^ 
trustees, was paid off^ and the term of 1 000 years assigned^ 
by an indenture, dated the said 8th of April, 1755, to a 
trustee for the better securing the ^20,000, which was not 
paid at the time stipulated in the mortgage. Between the 
time of this last mortgage to Mrs. Child, and the year 1767, 
Sir John Gibbons purchased several copyhold tenements and 
lands, (being part of the premises in question,) held of the 
manor of Stanwell, and the customary tenants, of whom he 
purchased them^ surrendered them into the hands of the lord 
of the said manor, by the rod, (some into the hands of Sir 
John himself, and some by the hands and acceptance of tlie 
steward of tl^e said manor,) unto the said Sir John Gibbons 
(who was described in die surrender.*) as lord of the said 
manor of Stanwell,) his heirs and assigns for ever. By lease 

[ 711 ] and release, dated on the 17th and IBth of April, 1755, cer- 
tain freehold messuages, lands, tenements, and hereditaments, 
situated in Stanwell, were sold and conveyed to Sir John 
Gibbons, and all and singular the said last-mentioned mes- 
suages, lands, .tenements, and premises, were, by lease and 
release, dated the 19th and 20th of April, 1755, mortgaged 
in fee to Mrs. Child, for the further securing the ^G(),0(X). 
By lease and release, dated on the 3()th and 31 si of August, 
1771, in consideration of a marriage then intended between 
the lessor of the plaintiff, (the eldest son of Sir John Gib- 
bous,) and his now wife, and of her marriage portion, — (after 
reciting that Sir John Gibbons was seised of all that tlie 
manor, or reputed manor or lordship of Stamccll, and of the 
manor of Shepcotts, alias Hammonds, and of tlie capital 
messuages, and of divers otlier messuages, mills, lands, tene- 
ments^ and hereditaments, which he purchased from the trus- 
tees of tlie Earl of Dunmore, subject to a mortgage thereof 
made by him to Agatha Child,) — Sir John Gibbons con- 
veyed to William Suller and Joseph Pickering, in fee, ail 
that the manor or lordship of Stanzcell, with the rights, mem- 
bers, jurisdictions, privileges, rents of assize, rents of the free- 
' hold and customary tenants, and all other the appurtenances 
thereunto belonging; and also all that the manor of Shepcotts, 

alias 
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alias Hammondsy with the rights^ members, and appurte*- 1781. 
nances thereof, and all and singular the messuages, lands, y^m,^,,^ 
tenements, hereditaments, and premises therein particularly Dob 
described, and are the same premises which he purchased of against 
the said trustees of the Earl of Dunmorcj and which were Pott« 
conveyed to him by the indentures of the 29th and 30th of 
Marchy \ 754, and also comprised in tiie mor^ge to the said 
Agatha Child, of the 7th and 8th of April, 1755, to secure 
an annuity of <£lOOO out of the same to the lessor of the 
plaintiff, during his and his father's joint lives, and to the 
intended wife of the lessor of the plaintiff, after the death 
of her said intended husband, as her jointure, and, subject 
thereto, to the use of Sir John Gibbons for life, remainder 
lo trustees to support, • ^c. remainder to the use of the les- 
sor of the plaint^ for life, with several remainders over, 
and the ultimate remainder to Sir John Gibbons in fee. On 
the 2ad of November, 1772, Sir John Gibbons made his will, . 
whereby, after reciting the last-mentioned lease and release of 
the 30th and 31st of y^wgi/s^, 1771, he devised the reversion 
in fee of the said manors of Stanwell and Shepcotts, alias 
Hammonds, and all the lands, hereditaments^ and premises 
fchich he purchased of the trustees of Lord Dunmore, rfe- 
ceased, to Dr. Erasmus SaunderSy (smce deceased,) and Jo- [ 712 ] 
seph Pickering, in fee, upon certain trusts and to certain 
uses not material to be stated. The will then recited, that he 
had made several very considerable purchases of several other 
real estates at Stanwell aforesaid, and elsewhere in the same 
county, since the purchase of his said manor of Stanwell, 
and other premises therein before mentioned, made of the 
trustees of the Earl of Dunmore, and he, thereby, gave to 
the said Dr. Erasmus Saunders,, and Joseph Pickering, and 
their heirs, all other his messuages, lands, hereditaments, and 
real estates at Stanwell, or elsewhere in the said county (of 
Middlesex,) with their appurtenances, (except such parts 
tliercof as were inclosed within his gardens and park,) iu trust 
to sell and dispose thereof, and, with the mpney arising from 
the sale, to pay and discharge all principal and interest due 
on any mortgages, or other incumbrances affecting the said 
estate, and, from and after payment thereof, to apply the 
residue of such purchase-monies in paying and discharging the 
fortunes therein before given tb his younger children. At the 
time when Sir John Gibbons made his will, the manors of 
Stanzcell and Shepcotts, alias Hammonds, were in mortgage 
to Mrs. Child, as before stated, and all the copyhold pre- 
mises before mentioned were purchased by him after the mort- 
gage made to Mrs. Child. By lease and release, dated the 
1st and 2d of March, 17/6, in consideration of the sum of 
^20,000 (Mrs. Chilirs mortgage-money,) paid to the persons 
tb«n entitled to the same^ by Buller and Pickering, the tius- 

tees 
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1781. ^^s in the marriage-setdement of the lessor of the plaintiff, 
y^^^^^/ all the said manors, and all the other messuages, lands, t»- 
DoE nements, and hereditaments, contained in the said mortgage 
against of the 7th and 8th of Aprils 1755, and purchased by Sir 
Pott. John Gibbons of the said trustees of the Earl of Dunmore, 
M^ere, at the request of Sir John Gibbons, and of the lessor 
of the plaintiff and his wife, released and confirmed to the 
said Duller and Pickering, and their heir?, to the same uses 
and trusts as by the marriage-settlement of the 30th and Slst 
of August, 1771, were limited concerning the same, freed 
and discharged from all equity, terms, provisoes, and condi- 
tions, of redemption. By lease and release, dated on the 
same days respectively, and made between the same parties 
with those last-mentioned, — after reciting that the «££0,000 
and all interest had been paid, and that, thereby, the pre- 
mises conveyed for better securing the payment thereof were 
become released and discharged, — all and singular the capital 
[ 713 ] messuage, and all other messuages, lands, tenements, here- 
ditaments, and premises, in the lease and release of the 19th 
and 20th of April, 1755, mentioned, were duly granted, 
released, and conveyed to the use of the said Joseph Pickering, 
his heirs and assigns, free from the proviso of redemption 
contained in the release of tlie 20th of April, 1755, in trust 
for Sir John Gibbons in fee. Sir John Gibbdm died in June, 
1776, without revoking or altering his will, greatly indebted 
to many persons by bonds ; leaving the lessor of the plaintiff 
his heir at law : And the surviving tnistee under die will, con- 
ceiving himself entitled to the premises contained in die ^- 
ferent surrenders herein before mentioned, and also to die 
fireehold premises contained in the lease and release of the 
17th and IHthof ^pnV, 1755, had agreed to sell the same 
to pay Sir John's debts, but the lessor of the plaintiff also 
conceiving himself entitled to the same premises, he hatk 
brought tliis ejectment for the recovery of the possession 
thereof. 

Upon this case, the questions stated for the opinion of die 
court, were; 

1 . Whether the lessor of the plaintiff, as heir at law of 
his father, or as tenant for life in possession of the estatei 
i:omprised in his niarriagersettlement, is entitled to die pre- 
mises contained in the said surrenders ? 

£. Whether the lessor of the plaintiff^ as heir at law of 
his father, is entitled to the premises contained in the lease 
and release of die 17th and 18th of April, 1755 ? 

On Tuesday, the IQth of June, the case was argued, by 
Lawrence, for the plaintiff, and Wilson, for the defencbnt 

The arguments for the plaintiff were to the following 
/ effect. 

1st Question. — On tliis part of tiie case^ it was contended; 

1. That 
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). That the copyhold lands passed to Sir William Gibbons 1781 
fox life by the terms of the marriage^settlement ; or, ^ That y^p,^^ 
they were not comprised in the will of Sir John Gibbons^ j^^g 
and, therefore, descended to Sir William, as his heir at asainst 
luw. I . The copyhold lands were parcel of the manor of Pott. 
Stamvelly for they are stated to have been held of the ma- 
nor, and, in contemplation of law, customary lands held 
of a manor are parcel thereof. The freehold interest is in 
the lord, for which reason the copyholder cannot prescribe 
in a que estate. The forms of conveyancingy as well as those 
of pleading, prove the same position ; for copyholds pass by 
surrender to the lord, and, from the nature of a surrender, it 
can only be made to one who has a higher interest in the 
estate dian the person who surrenders. The copyholder is, [ 714 ] 
in point of law, only tenant at will. These copyhold lands, 
therefore, passed by the original and subsequent deeds. The 
words are certsunly sufficiently comprehensive to include 
them ; for they not only mention ^^ manor or lordship," but 
also '^ all rights, privileges, and appurtenances thereunto 
** belonging." Sir John Gibbons, as mortgagor in posses- 
sion, could do no acts to injure or diminish the security of the 
iportgagee ; though he might do such as should tend to her 
advantage. He might take a surrender, or an escheat, for the 
benefit of the mortgagee. So it is settled, '^ that if one who 
'' has a manor devise it, and, after, a tenancy escheat, that 
" shall pass by the devise as part of tlie manor ;" Banter v. 
Coke (a). The surrenders to Sir John Gibbons were the mere 
determinations of estates at vnll in parcel of the manor mort- 
gaged to Mrs. Child, llie lands surrendered became, after 
the surrender, part of the mortgaged premises comprised in 
the deeds of the 7th and 8th of April, 1755, and in the mar- 
riage-settlement of Sir William Gibbons; and, therefore, 
after the redemption of the mortgage, and the death of Sir 
John, they vested in Sir William as tenant for life. — 2, But, 
if the court siiould think the settled estate confined to such 
lands as Sir John had at the time of the first mortgage to 
Mrs. Child, Sir William will be entitled to them as heir at 
law, if they did not pass by the will. Now, by the will, no- 
thing is devised but a reversion in the manors, and the freehold 
estate, (exclusive of the manors,) w hich he purchased after- 
wards. 

2d Question. — There are also two grounds upon which Sir 
WUliam^s claim to tiie freehold purchases of his father may 
be supported. — 1. The purpose of the second devise was to 
pay off mortgages and other incumbrances affecthig the lands, 
and which were a real lien, and would be a charge upon them, 
into whatever hands they might come. Now, after the mort- 
gage on the freehold purchase was paid off, there were no 

incumbrances 

(aj B. R. M. 6 Ann. 1 Salk. 237, 238* 
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1781. incumbrances on die freehold estate, that would have followed 
v^iv^/ it into whatever hands it came. The testator is not stated to 
Doe have left any bonds which would affect the land. Before 

against the statute of 3 IV. S^' M. c. 14. lands in the hands of adevisee 
PoiT. were not liable to bond-debts, and, since the statute, it has 
been held *' that a bond is not a lien upon the land ;" Par^ 
siowe V. Weedon (h). If an heir at law sell the lands, a bond- 
ci^ditor cannot follow them. The purpose of Ae devise to 
[ 715 ] the trustees being, therefore, fulfilled before the testator's 
death, the devise itself became void. — But, 2. If this goo- 
struction should not be adopted, still, an event happened after 
the making the will^ by which that part of it which i^lates to 
the freehold purchase was revoked. It is an established rule, 
that, if the nature of a testator*s interest is ahered after the 
devise, such alteration operates as a revocation in law pro 
taiito, Thus^ if a man, seised in fee, make a will of lands, 
and, afterwards, make a feofiinent, or levy a fine, to the use 
of himself in fee, though he is in of the old estate, yet this 
is a revocation. I Roue's Ahr. 614, 6 15. Now,in Ais case, 
at the time of the will, the legal estate was iu Mrs. Child, 
and, after the will, was transferred from her, and conveyed 
to Pickerings and, though the equitable interest may have 
remained the same after the conveyance to Pickering, yet, 
there having been an alteration in tlie legal estate after the 
will, that shall operate as ^ revocation; for it was determined, 
in the case of Me Earl of Lincoln v. Rolls (a), that equitable 
and legal estates, as to implied revocations, stand upon the 
same footing, and are governed by the same rules. 

For tlie defendant, the substance of the arguments was 
as follows : 

1a'^ Qiiestioji. — 1. All the interest which Sir John Gibbons 
had in the manor of Stanwcll at the time of the first mort- 
gage certainly passed by the marriage-settlement, to the lessor 
of the plaintiff; therefore, the freehold interest in the whole 
passed ; but the copyhold interest did not pass, because that 
was not in Sir John at the time of the mor^ge. The copy- 
hold interest is a distinct permanent thing, taken notice of by 
the law, and was, in this case, in divers persons distinct from 
the lord, at the time of the mortgage. As soon as the mort- 
gage became forfeited, Mrs. Child had an absolute estate iii 
fee-simple in the manor, or freehold part ; and Sir John, from 
tliat time, was only her tenant at will. Under those circum- 
stances, the surrenders were made to him in fee. It is not 
true, when a tenant of a manor, either for a lesser estate, or 
in fee, takes, by surrender or forfeiture, a copyhold estate held 
of the manor, tliat the copyhold is thereby extinguished, 
and blended in the manor. In the first case, the qualified 
holder of the manor cannot extinguish it ; for, if he lets it 

for 

(h)Canc.Trin.\7\%.\EqXa.lA,9, Pari. Cases 154. 5. C. 1 Eq. Cfl. 

(aj Dofn, Proc. T. 1 695. ShouK 411, 412. 2 Pi am. 202. 
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for years by indenturey it yi'iI\ still continue demiseable, as 1781. 
copyholdy by the reversioner. In the other case, i. e. where \,^^y^j 
he is tenant in fee of the manor, he may extinguish the copy- jy^^ 
hold by granting it out by a deed or couimpn-law conveyance, against 
for, after that, it would lose an essential quality of copy- Pott. 
hold, because it would not have continued demiseable by 
copy of court roll; but, in that case, till he does, the copy- 
hold interest only continues suspended, and it may be granted 
out again as copyhold. If Sir John Gibbons had had no in- 
terest in the manor at the times of the surrenders to him ; if, 
for instance, Mrs. Child had, before that time, taken posses- 
sion of it by ejectment, he might have compelled her to ad- 
mit him as tenant of the surrendered copyholds. Being te- 
nant at will under her, at the time the copyhold interest was 
suspended, he could not admit himself ; but, as soon as his 
tenancy at will should have ceased, by a severance of the pos- 
session of the manor^ and of the copyhold, he could have 
obliged her to admit him ; and she would have been entitled 
to all the incidental services from him. lliis doctrine is 
clearly explained in Fre/icAe's Case (a), and in that of Co- 
nesbie v. Ruski/(b). — 2. If these copyhold lands are not 
comprehended in the settlement, they must be considered as 
having passed by the will. There are certainly words suffi- 
cient for that purpose, viz. *^ All other my messuages, lands, ^ 
'' hereditaments, and real estates." That general words like 
these will pass copyhold, as well as freehold, lands, has often 
been determined [1] ; as in Acherley v. Vernon (c), and Doe, 
Lessee of Pate, v. Davy (d) [2] [f 131]. 

It 

1 

Cn) B, R, M. 18 3f 19 ElM4rt!o, to comprehend copyholds. The court, 

31. a, b. ' however, in that case," desired it might 

Cb) B. R. E. 38 EL Cro, EL 459* be understood, that they gave nodeci- 

[1] The words of the statute of sive opinion on the point. 

57 ELiz. c, 4. § 2, against covinous By 13 EUz. c.J' ^ 2. coramissioneri 

and fraudulent conveyances, are, of bankrupt are authorized to dispose 

** lands, tenementSj or other heredita- of " ail the bankrupt's lands, tenements^ 

•* ments whatsoever, *' In the Law of " or hereditaments, as well copy or 

N. Fr. p. 108, edition of 1775, a case ** cvstomary Jiold, as freehold," b/ 

is stated, where B/e/icowe, Justice, said, which it should seem, that the legisla- 

that copyholds are not within those tu re, at that time, thought the general 

words ; but, in Doe^ Lessee of Watson Sf words as applicable to copyhold as to 

oth^s,\. Routledi^e, B. R. M. 18 Geo. freehold. 

3. [t 152] Lord Mansjicld said, that (c) Cane, M. 10 Geo,^,g Mod. 6S. 

dictum was of no authority, and ought 10 Mod, 518. Co;/? 381. 

to be rejected ; and Aston, Justice, Cd) B, R. M, 15 Geo, 3, 

said, he remembered a case, where ge- [2] That case was as follows : Wil. 

Acral words of that sort had been held li(nn Davy, by his will, dated April^ 

^767, 

[t 151] Since reported, Cowp. 158. [t 152] Since reported, C<nap. 705. 
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It is true, these copyholds were not surrendered Irf Sir 
John Gibbons to the use of his will, but he was in a aitm- 
tion, with regard to them, at the time of making his wiO, 
which rendered that im])ossibIe ; for he was tenant of die 
manor itself, under Mrs. Child, and could not surrender to 
himself. But it will not be denied, that the copyholds were 
descendible, and, if so, they were deviseable ; those terms be- 
ing convertible, according to the doctrine in Selwin v. Sel- 
win (a), as stated by Lord Mansfield, in delivering the 
opinion of the court in Roe v. Griffiths (b), 

2d Question. — ^1. The argument drawn from the word 
*' incumbrances," in the devise of the freehold lands, loses 
any effect it might otherwise be imagined to have, when it is 
considered, that the object of the devise to the trustee was 
not solely to pay the debts ; for the residue of the money 
arising from the sale is directed to be applied to the payment 
of the younger children's fortunes, and that trust is not pre- 
tended to be yet satisfied. This supersedes the necessity of 
showing what however seems pretty clear, viz. that ** other in- 

** cumbrances^ 



1767, and attested by three witnesses, 
after several general and specific de- 
vises, and legacies, made the follow- 
ing residuary devise: " And, as to 
all the rest and residue of my estate, 
of what nature, kind, or quality so- 
ever, I give and bequeath the same un- 
to my brother IVilliam Fate^ his heirs, 
executors and administrators, accord- 
ing to the nature of the respective 
estates." On the l6thof3fffj/, 1768, 
the testator purchased, and was 
admitted to, a copyhold estate, in fee, 
at Hampsteady and, at the same court, 
surrendered it to such use as he should, 
by his last will in writing, limit and ap- 
point. On the 18th of November, 1769, 
he made a codicil, attested by three 
witnesses, reciting, that he had made 
his will in 17^7, by which he had de- 
vised certain fee- farm rents, and now, 
by this codicil, he gave those rents to 
Mrs^ Davy for the term of her na- 
tural life, and gave her the house at 
Hampstead for life, Src. and some other 
specific legacies, and then followed 






u 






u 



this clause ; " And I do ratify and 
confirm all and every the gif^, de- 
vises, and bequests, contained in my 
" said will, except what I have here- 
** by altered ; and I do desire, that 
the present writing may be annexed 
to, accepted, and taken, as a co- 
dicil to my said will, to all intents 
and purposes/' At the time when 
the will was made, he had no copy- 
hold lands. The question was, if those 
acquired afterwards passed by the will. 
The court held, that they did ; that 
the words in the will were sufficient to 
pass copyhold property, and that the 
effect of the codicil was to operate as 
a republication t and to bring the will 
to the date of the codicil [<X^], and 
for this they relied on Achcrly v. Ver- 
non, reported by Comyns, as an autho- 
rity in point. 

(a) B, R. M. 1 Geo, 3. 2 Burr. 
1131. 1 Blackst. 222.251. 

(b) B. R. M. 7 Geo. 3. 4 Burr. 
1952. 1962. 1 Blackst. 605, 606. 



[<t>] Copyhold lands purchased af- 
ter the making of a will, do not pass 
by such will. Spring v. Biles, B. R. 



M. 24 Geo. 3. 1 Term, Rep. 435, k 
Cam. Scacc, 
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^ cumbrances^* must be construed to include bonds.—- 2. As to 1 78 1 • 
the supposed implied revocation, Sir John Gibbons, at the 
time of the will, had only an equitable estate ; the legal in- 
terest was in Mrs. Child, In like manner, at his death, as 
well as during the intervening period of time, he had but an 
equitable estate. The legal title had been shifted from Mrs. 
Child to Pickering, but the equitable title had remained un- 
altered in the testator. Now, that a will is not revoked by the 
mere change of a trustee, was directly and solemnly decided 
in the court of Chancery y on a re-hearing, and after full ar- 
gument at the bar, in a recent case of Watts 8^ others v. F«/- 
larton (c) ; the circumstances of which case were these : fVil- 
Ham Watts y by his will, dated the 11th of May, 1762, de- 
vised all his real estate in Berkshire, to certain trustees, and 
their heirs, to the use of the first and second sons, and first 
and second daughters, successively, in strict settlement, with 
remainder to his own right heirs. On the 29th of February, 
1764, he made a codicil to this will, reciting, that, since the 
publication thereof, he had contracted widi the- Duke of 
Kingston for the purchase of certain lands in Buckingham^ 
shire, and, thereby, directed the trustees and executors in his 
will, out of the residuum of his personal estate, to pay die 
purchase-money, and, on payment thereof, he directed, that 
the said purchased premises should be conveyed, settled, and 
limited, to the same uses, and on the same trusts, as by his 
will he had limited, and declared, concerning his estate in 
Berkshire. Afterwards, the testator himself compleated the ' 

purchase referred to in the codicil, and took a conveyance 
of the purchased preniises, to certain trustees therein named, 
in fee, in trust for himself, and his heirs, soon after which 
he died. The bill was brought by the younger children, to 
have, (inter alia,) the tnists in the will and codicil carried 
into execution, as to the new purchased estate. The Master 
of' the Rolls having omitted to give any directions as to that 
point, the case came on, by petitjon and appeal, before the Lord 
Chancellor, and the question was. Whether the convey- 
ance of the new purchased lands to the trustees, subsequent 
to the will and codicil, was not, pro tanto, a revocation 
thereof? The testator Watts, at the time of making the co- 
dicil, the thing being injieri, was in the nature of a mortgagor, 
and the Duke of Kingston a trustee for him. Afterwards, 
before his death, the leiial estate vested in the new trustees. 
Yet Lord Bathurst decreed, that there was no revocation, 
and that the trusts should be carried irrto execution [f 153]; 
relying much on the general proposition laid down by Lord r 710 1 
Hardw iCKE, in Parsons v. Freeman (a), viz* "That, where 

" a man 

CcJ Cane. T. 14 Geo. 3. (a) Cane, 9 Nov. 1751. 3 Atk, 741. 

[t 1 53] Vide Greenhill v. Greenhill, 7^9- 
Cane. i/. 1711. 2 Vtrn. 679- 
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1781. '' * ™^^ ^^ ^^ equitable interest in fee^ in an eatate, and 
'' devises it^ and afterwards makes a conveyance of the Iq^ 
** estate to the same uses, this is no revocation." — ^That case 
of Watts V. FuUarton is decisive^ being indeed stronge dian 
the present, for even the equitable interest had, there, been 
in some degree altered. 

Lawrence, in reply, insisted; 1. With regard to the copy- 
hold lands, that it was sufficient for his argument, that Sir 
John Gibbons was lord of tlie manor, in possei^on at the 
time of the surrender. That he meant to benefit i^e manor, 
not to keep the copyholds distinct. If that had be^ his in- 
tention, he would have purchased them in another person's 
name. He also contended, that, though it was true that the 
settlement referred to the mortgage, yet, if all the words 
were taken together, there was enough to pass copyholds 
purchased after the mortgage, though they should be held 
not to be subject to the mortgage. But if they should not 
be thought by the court to pass by the setdement, still they 
could never be included in the will, since, after disposing oi 
the reversion of the manors, and Quitting that subject, it re- 
cites that he had made considerable purchases pf other real 
estates, and then disposes of ^' all other his messuages, lands, 
'^ 8fc.'* words clearly calculated to exclude every thing beloi^ 
ing to the manors. '2. As to the freehold lands, he said, the 
case of Watts v. FuUarton was contrary to that of the Earl 
of Lincoln V, Rolls, and seemed a very extraordinary deter- 
mination ; for that, at the time of the codicil, Watts, had 
no interest in the laud afterwards purchased of the Ihike of 
Kingston f and nothing but a mere claim. 

Lord Mansfield said, that, in equity, they considered 
such a contract as that recited in the codicil in Watts v. JPii/- 
larton, as compleated, so as to make the seller a trustee, 
and the buyer cestui que, trust ; that, if the parties had died 
before any conveyance, the heir of Watts, (had there been no 
devise,) would have taken the land, and the executors of the 
Duke of Kingston, the money. His Lordship then asked 
Lawrencey how the heir at law could maintain an ejectment 
for the freehold lands, as the legal interest was clearly in 
Pickering ; to which he answered, that he conceived it to be 
now settled, that the title of a mere trustee shall never be set 
up to keep tlie cestui que trust out of possession. 

[ 720 3 Tlie court took time to consider till this day, when Lord 

Mansfield delivered their opinion, as follows: 

Lord Mansfield, — Except Mr. Justice Buller, — who, 
for private reasons of connection with one of the parties, has 
declined giving any opinion, and has had no share in our deli- 
beratious, — we are all clear in the opinion I shall now deliver, 
lliis eicctmcnt is brought to recover tlie possession of two 

denominations 
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denominations of land ; 1 • Certain copyhold or customary te- 1 7 8 1 • 
Dements held of the manor of Stamffelly which were surren- v«^v^ 
dered to Sir John Gibbons, prior to the settlement on the Dos 
marriage of his son, the present lessor of the plaintiff; and, against 
2* Certain freehold lands which were purchased and mort- Pott* 
gaged m fee, by Sir John, then, after the settlement, devised 
by will, andy after that, the mortgage upon them paid off, 
and a conveyance of them made by the mortgagee to a trustee. 
X will take them separately ; because the questions concerning 
them are entirely different, and independent. 

1. As to the copyhold tenements, the facts, in substance, 
are shortly these :— (Here his Lordship stated the material part 
of the case, as far as concerned tlie copyholds, and said, he 
thought, under the word '' manor," all the consequences and 
incidents would have passed, which, in these, as in all the 
common dragnetconveyaiices, were specifically enumerated.)—* 
The question, on this part of the case, is, whether these co» 
pyhold tenements go to Sir William as tenant for life upder 
the settlement, or whether they pass by the will ; and we are. 
clearly of opinion that they must go to the uses of the set- 
tlement. To go by steps : After the niortgage, the mortgagee 
in fee had a right to the manor and every &ing held of it as 
parcelthereof [f I]. In notion of law, the mor^;agor was 
only tenant at will, or, at most, from year to year. He had 
the lowest estate possible. In equity, he was lord of the ma- ^ 

nor, subject to the charge upon jt ; but he could do nothing 
to weaken the security. In both views it is clear what he 
could do in consequence of the surrenders. He had the opn 
tion, if he had been absolutely tenant in fee, either to con- 
tinue the copyholds as parcel of the manor, — by granting 
them out again by copy of court roll, because the custom 
is not broken by their merely having conUnued in the lord's 
hand, but they may, notwithstanding, be alleged to have 
been demised and demiseable, by copy of court roll,, which 
is all that is necessary,— or to sever them from the manor, by [ 7^1 J 
any common-law conveyance, as a lease, S^c. But the ma- 
nor being mor^ged in fee, he could not sever them, because 
that would have diminished the security ; for the mortgagee 
had a right to the services, quit-rents, escheats, forfeitures, 
and other casualties. If we consider his legal interest, being 
only tenant at will, he could not sever the copyholds. The 
argument is stronger on tfie settlement, for the surrenders had 

then 



[f 1] So in Roe v. Wegg, 6 J. R. n\ents, parcel thereof, which were sur- 

708, it was held that where the lord rendered tohira, those tenemen to passed 

of a manor devised it by will, and af- by the wiU* 
terwards purchased copyhold tene- 

VoL. U. Y 
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I ? 8 1 • ^^o ^^^^ madei and all is included in the setdement, so tbat| 

K^^^,^^ after that, he could not sever^ in respect of the setdement. 
Doe The next consideration is, had Sir John any idea of severing 

against the copyholds i Did he mean to do it by hiB will ? It is plain. 
Pott. on the face of it; that he did not ; for, after reciting the set- 
dementy he devises only the reversion of the manors, and does 
not mention the customary lands. Then, he devises '' oZf 
'' other, his messuages, lands; hereditaments^ and real es- 
'' tates." Therefore qudcunque via, we are clearly of opinion, 
that Sir William is entitled to the copyhold tenements ; be- 
cause, 1 . They were settled as part of the manor, and xould 
not b^ severed by the will ; and^ 2. If they could have been 
severed by the will, that was not done. 

£. With regard to th'e freehold estate, the facts are as fol- 
lows : — (His Lordship then gave an abridgment of the case 
as to what concerned the second question.)— These lands are 
claimed by the lessor of the plaintiff in this ejectment, as heir 
at law to his father. The objection to this is, that he cannot 
recover them in ejectment as heif at law, because, (inde- 
pendent of the devise,) by the lease and release of the 1st 
and 2d of March, 1 776, they were conveyed in fee to a 
trustee, and the legal estate is in such trustee. It is answered| 
that this is indeed, primd facie, true, but that it has been 
settled for years, that a mere trust estate shall not be set up 
against a cestui que trust [+ 154] ; and, the conveyance to 
Pickering having operated as a revocation of the devise of 
these lands, he is a mere tnistee for the heir at law. Now, in 
the first place, the rule only is, (and I hope it is so understood,) 
that the trust estate shall not be set up in an ejectment to 
defeat the cestui que trUst in a clear case. In such a case, 
, where the trust is perfectly clear and manifest, the rule stands 

[ 722 ] upon strong and beneficial principles, because, in ejectment, 
the question is, who is entitled to the possession. But, if 
the trust is doubtful, a court of law will not decide upon it in 
an ejectnient. 'It must be put into another way of enquiry. 
But, in the second place, there seems to be no doubt here, 
that the person having the legal estate is not a trustee for the 

heir 

[t 154] Viie Goodtitle v. Knot, B, lessee of Bristowe v. Pcgge, B. R, E. 

R. E. 14. Geo. 3. C0T17;; 43. 46. Lade 25 Geo. 3. 1 Term Rep. 758, n. fa J. 

V. Holford, B: R, E. 3 GfO.S. Law of But, ride Doe, lessee of Hodsden, v. 

N, Fr. Ed. 1775. p. 110. Butterjieldy. Staple, B. R. M. 29 Geo. 3. 2 Term 

Heath, B. R. H. 23 Geo. 3. QC^Doe, Rep. 684 [f 2]. 



[f 2] S«e also Doe d. Boxoerman v. text, that the legal estate in a trustee 

Sybourn, 7 2\ R. 3, Roe A. Reade v. cannot be set up in ejectment against 

Reade, 8 T. R. 118, and Boe v, Wroot, the cestui que trust, is mentioned as 

& East. 132, where the doctrine in the long ago repudiated. 
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heir at law. Sir John Gibbons, at the time of the devise, 1781* 
had merely the equitable fee in him. Mrs. Cluld was his ^^^/^ 
trustee. Then^ on payment of the mortgage moneys she con- Dob 
▼eyed tlie legal estate in fee to PickerinSy which was merely against 
transferring it from one trustee for Sir Jonn to another ; and I Pott» 
know of no determination^ or case, in which a bare change of 
a trustee has been held to revoke a will. On the contrary, 
Mr. JVilson cited a very strong case where it was held, that 
it does not. All revocations, which are not agreeable to the 
intention of the testator, are founded on artificial and absurd 
reasoning. The absurdity of Lord Lincoln's case is shock- 
ing. However [f S], it is now law. But here, qudcunque 
via data, Sir William cannot recover these freehold lands ; 
for, 1. The trust is at least doubtful, which is sufficient ; but^ 
2. We think tlie will as to them is not revoked. 

The Postea to be delivered to the plaintiff [1]. 

« 
[l] Because he was entitled to recovtr part oi the premises. 



Grant against Astle. seiwune. 

nnHIS was a writ of error, from the court of Common 2°® *°* cannot 
-■■ PleaSy on an action of assumpsit by ^stle, as lord of the the^mission to 
^aiior of Great Tay, in the county of Essex, against Grant, *^rai copyhoW 
for the fines assessed by the lord, on Grant's admission to any countiiTth* 
eight different customary tenements. The declaration con- declaration sute 
sisted of three counts. The first stated, tliat Asile was lord SJoughthe 
of the manor ; That the eight tenements-^enumeratiog and others state se- 
describing them particularly, with their names, and the names I" cnttJlfdal*^'* 
of the different parts of which each consisted, where there mages, and 
were diiFerent parts of the same tenement with distinct names, pUhIuff*\uV'*'^ 
and the number of acres which each tenement, or its different error.— a court 
parts, by estimation contained) — were, and, for time imme- ^^ard^a"**^' 
morial, had been, parcel of tiie said manor, and customary de novo, 
tenements of the said manor, demised and demiseable by copy 
of court-roll of the said manor, by the lord of the said manor, [ 7^3 ] 
or by his steward, or deputy steward of the courts of the same 

manor 



[f 3] Ijurd Mansfield used similar doctrine of revocation by subsequent 

e?cpressions with respect to the Earl of conveyance, by Askhurst, J. in Good' 

Lincoln s case in Roe v. Griffiths, 4 title y. Otwai/fJ T» R* 420, and 1 B. 4* 

Burr, 1460, and they are referred to P. 576. 
' as a strong authority, in support of the 
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manor for the time bein^, to any person or persons entitfed 
to take the same in' fee-simple or otherwise, at tiie will of "the 
lord, according to the custom of the said manor ; and that 
within die manor there was a custom, that every customaij 
tenant, upon his admission to any customary tenement, pared 
of the manor, by the lord or his steward, or deputy steward, 
should pay to the lotd, a reasonable sum, to be assessed by 
hinif or his steward, or deputy steward, for a fine for sucn 
his admission to such customary tenement: It then stated 
eight several admissions of Grant, by the deputy steward^ to 
each of the eight customary tenements respectively ; That die 
Jirst was of a large annual value, viz, of the annual value of 
jE'iS. 8s. Qd. and that Astle, at the time of the admission of 
Grant to thb first tenement, did assess or appoint the sum of 
«£46. 17s. 6d. as and for a fine, for his admission to that te- 
nement, to be paid by Grant to Astle, at the messuage called 
the Guildhall, m Great Toy aforesaid, being the place where 
the courts for the manor were usually holden, at 12 o'clock, 
A. M. on Thursday, the 20th of ^iigt/^, then next ensuii^; 
That the said ^46. 175. 6^. was a reasonable sum of money 
to have been paid to Astle by Grant, for his admission to 
that tenement; and then an assumpsit by Grant for the 
^4(j. 1 Is. 6d, ; Then similar separate allegations with r^ard 
to the several fines of ^4. 10^. ; £'£. V2s. 6d.',£U. ISs.Od.; 
£3. Os.Od.', £\. 10s. Od.; £7. 10s. Od.; and £24. respec- 
tively, for die seven other customary tenements [1]. The 
second count stated, That, '' whereas Grant, afterwards, to 
wit, Sfc. was indebted to Astle in the fiirther sum of 
£9^. 185. 4^7. for a certain other Jine due, and of right pay- 
able from the said Grant to the said Astle, as lord of Ae 
manor of Gr^at Tay, for the said Astle s admission of the 
said Grant, at his special instance and request, to certain 
other customary tenements, parcel of the said manor, to be 
held by the said Grant and his heirs, of the lord of the said 
manor, at the will of the lord, according to the custom of 
the said manor, by certain rents, services, and cusfoms, there- 
fore formerly due, and of right accustomed, Ifc.'* and dien an 
assumpsit for the said last-mentioned sum. The third count 
was for £ 100. paid, laid out, and expended. Grant pleaded 
the general issue, paying, at the same time, <£84. 5s. Sd. into 
court; and the cause came on to be tried, before Ash hurst. 
Justice, at the Assizes for the county of Essex, when a general 
verdict was found for Astle, with £9&. 18s. 4d. damages, sub- 
ject to the opinion of the court of Common Pleas on a 



[l] Some of the counsel spoke of errors, as consisting of eight counti, 
what ih here called the first count, and there being eight separate assumpsits 
was so described in the assignment of alleged. 
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case reserved [2]. The court having decided in &vour of 
^Astle, he remitted the ^84. 5s. Bd. upon the record, and 
took judgment for the difference. Grant then brought this 
writ of error, and^ (besides several on the "first count, which, 
not having been insisted on^ I omit,) assigned the following 

errors 
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[2] The case reserved stated, That 
AstU was lord of the said manor of . 
which the tenements mentioned in the 
declaration were parcel, and that the 
same were held •f jostle ^ as lord of the 
.said manor, by copy of court-roll, at 
the will of the lord, according to the 
custom of the said manor, and that the 
Jine teas arbitrary; That Grant had 
craved admission, on the death of his 
father, and was accordingly admitted, 
in ^ee, to all the said copyhold tene- 
ments, upon which admission, a fine of 
£g%» I8s.^. was assessed; That the 
said fine of £9S, ISs.^d. appeared to 
be two years improved value of the said 
tenements to which Grant was admit- 
ted, after deducting £2. 19^. Sd, for 
the quit' rents J which were ^1.9^. lOd. 
a year ; That Jstle had not deducted 
any thing out of the said fine for land- 
tax : That Grant had^paid £S4i. 5s, Sd. 
into court upon the common rule. 

The question stated, upon this case, 
was, whether the lord of the said ma- 
nor was bound to allow any sum of 
money for land-tax, out of the said 
fine. 'If he was, a non-suit. was to be 
entered; if not, the verdict to stand. 

After the case had been argued at 
the bar. Lord Loughborough delivered 
the opinion of the court, to the follow- 
ing effect: 

Lord Laughborouglif-'^ This question 
was truly considered as of great con- 
cern to the public at large. It has 
undergone a very deliberate examina- 
tion, and wc are all of opinion, that 
the lord of the manor is not bound to 
make any deduction, for the land-tax ^ 
out of a fine due for admission on a 
descent, which is the present case. 

' The grounds which led us to this 
determination lie in a very narrow 
compass. 

Y 



* In the Jirst place, the land-tax is 
annual, and, however probable its con* 
ti nuance may be, there can be no le- 
gal presumption as to the future inten- 
tions of the legislature, and there can 
be no deduction, by anticipation, of an 
uncertain future burthen. 

' In the second place, the tax, though 
commonly called a tax upon land, is 
not, in its nature, a charge upon the 
land. It is a tax upon the faculties of 
men, estimated, first, according to 
their personal estate, sectmdly, by the 
offices they hold, and lastly, by the 
land in their occupation. The land is 
but the measure by which the faculties 
of the person taxed are estimated ; and, 
where it is intended by the legislature 
that the burthen should not ultimately 
rest upon the person charged, a power 
of deducting is given him by the act ; 
as in the case of rents» and other cer- 
tain outgoings. But no deduction is 
allowed for fines, which are uncertain. 

* In the Uut place, this claim being 
new, and there being no precedent nor 
instance to support it, the usage of aU 
most a century is a strong proof, that 
no such deduction ought to be made, 
and amounts to a contemporary and 
permanent exposition of the land-tax 
acts, in favour of the lord. 

' These are the reasons which have 
weighed in the opinion of the court, 
to determine this case in the manner 
1 have stated. 

' But the subject having led to much 
curious and interesting enquiry into the 
nature of copyhold estates, and the 
progressive advancement of the rights 
of the Penaiit, I wish to state a few cir- 
cumstances that have occurred to my 
observation, for the inaccuracies of 
which I only am answerable. I do it in 
order to excite the investigation of per- 

3 SODS 
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^* fbr divers distinct and separate customary tenensemii ; 
Kheteas, by the law of the land, separate and distmct fioes 

** ought 



u 



remarkable^ that a question on this 
subject was depending in the SStb and 
97th of Queen Elizabeth, in the court 
of King's Bench^ and in this court, at 
the same time: you will find it in 
1 BoUt*s Ahr. bCfjf^ and in the con- 
temporary reporters. The question 
was this : under what circumstances a 
refusal to pay a fine should amount, in 
a court of law, to a forfeiture of the 
copyhold estate. 

* It wa3 contended, upon the part of 
the lord, th'at the mere non-payment of 
the fine assessed would amount to a for- 
ieiture. 

' That proposition appeared too 
strong,, even in a court of law; how- 
ever, the court of King's Bench, in the 
'^ih oi Elizabeth^ held, that, after the 
demand of a fine by the lord, and the 
reftisal of the tenant to pay, though 
the fine should be unreasonable, the 
estate should be forfeited. 

* Tliis court, a term or two after- 
wards, in the csi^ of Jdchnan v. Hed- 
desdouy reported in Cro. Eliz. 351, held 
that, in such case, there was no for- 
feiture. The court of Kings Benchj 
(as has been just stated,) had held the 
contrary, but the opinion of this court 
prevailed; and, in the 43d of Eliza- 
hethy in the case of Hobart v. Ham' 
mondy reported in 4 Co. 27* b. the 
court of King's Bench, referring to the 
esae oi Jackman y , Hoddesdon. in the 
Common Pleas, varied their iaca, and 
held, that the refusal to pay an unrea- 
sonable fine was no forfeiture of the 
estate. From the manner in which 
the report of that case is stated, and 
the anxiety with which the Judges sup- 
port the proposition, one would be apt 
to conclude it had not been of great 
antiquity. 



^ A few years afterwards, in the 6th 
of King James^ in Willawe^s Case, IS 
Co. 1, this point again occurred, aad 
the law was not then taken to be so 
settled, as for the court simply to say, 
** the point is 90," but the report states 
a great deal of reasoning and argu- 
ment to support the position, that the 
Judges not only might, but ought, 
either upon the facts appearing upon a 
demurrer, or upon evidence to go to 
a jury, to determine, what was a rear 
sonable fine; and, in that case, the 
court held, that two years value was an 
unreasonable fine. 

* Thus then the matter rested ; the 
fine was to be assessed by the lOrd ; 
and, whether it was reasonable or un- 
reasonable, was a question for the coa- 
sideration of the court and jury; and 
it would obviously be subject to much 
fluctuation and uncertainty. To prove, 
upon a trial, the annual improved va- 
lue of land, and then to calculate how 
much of that value should be paid for 
a fine, was likely to be attended with 
so much dissatisfaction, that recourse 
would frequently be had to the court 
of Chancery, which had always relieved 
against the forfeiture, and taken upon 
itself, without a jury, to determine 
\i^iat should be a reasonable fine. 

* Lord Keeper Coventry ^ in the 5th 
of Charles I. find again, in the 12th 
of the same reign, (1 Chan. Rep. 18. 
or 33. (fl), and ibid. 51. or 90. (6), 
held, that one year's improved* value 
was a reasonable tine— -guarding the 
decree— that one year's value should 
not be counted a tine certain, but re- 
ferable to the discretion of the court, 
whether it was reasonable, and that the 
payment was then directed, because it 
was reasonable. 

'In 



(a) Middle ton v. Jackson. 



(b) Popham v. Lancaster. 
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ought to be set and assessed upon each several and respective 
*« tenement [t 155}." 

Wood, 






* In the 29th of Charles II. in the 
year l677> Lord Nottingham, in the 
case in 2 Rep, in Chan. 135. (c), held, 
that two years value was a reasonable 
fine; and, at the time of this determi- 
nation, in 1677, two years value was 
not a much higher payment, than one 
year's value had been at the time of 
Lord Coven tri^s determination. The 
interest of money had been reduced, 
and, from that and other causes, the 
value of land had risen. One years 
value might be nearly as large as an 
aliquot part of the selling price of land 
in the 5th of Charles I. as two years 
value at the time of Lord Nottingham's 
determination. From that time to the 
present, the idea of two year's value 
being a reasonable fine, in the case of 
a fine arbitrary, (or, in the more pro- 
per phrase arbitrable, (d) J has prevail- 
ed uniformly, and the adhering to this 
rule has been a matter of very great 
convenience, though it cannot be said 
to be a matter o£ strict justice. 

* Two years value, the interest of 
money being six per cent, as at the 
time of Lord Nottingham's determina- 
tion, is a much larger proportion of 
the selling price of a copyhold estate, 
than the same number of years pur- 
chase, the interest of money being at 
five, and four per cent. But to follow 
the variations of price, would create 
confusion in this property, would oc* 
casion a depreciation of it, and is not 
the true interest of the copyholder. 
Piiblic convenience, therefore, that 
great source of law and justice, has 
established the authority of the rule 
laid down by Lord Nottingham ; and, 
it is to be observed, that the decision 
was not above eighteen years prior to 
the first land-tax act. From that time 



to the present hour, not an instance can 
be found, where there has ever been a 
deduction from the two years value, 
(then fixed as the utmost amount of a 
fine,) upon account of the land-tax. 

' It seems, therefore, to me, much 
better for the interest of copyhold te-' 
nants, and for the public advantage, 
as there is a, great deal of thkt pro^ 
perty in the kingdom, that the fine to 
be paid upon the renewal of ti copy* 
hold estate should be strictly kept to 
that sum which has subsisted now 
.above a century, namely, two years 
improved value, without any deduction 
except for quit-rents, which can hardly 
be called a deduction, for the lord 
must allow that which he has received^ 
or is to receive.' 

[t 155] The following case has been 
since decided, £. R, H, 24 Geo. 3. 



WniTFIELn V. HtJNT. 

Assumpsit, for copyhold fines. The 
declaration contained, (besides several 
special counts, in the common form, 
fur so many fines assessed on several te^ 
nements,) a general indebitatus assun^ 
sit, as follows: 

. And whereas also the said defend* 
ant, afterwards, SfC. being a tenant of 
divers other customary tenements, par* 
eel of the said man or, of, ^c. was in« 
debted to the said plaintiff, then and 
still being lord of the said manor, in 
£7S, 5s, for reasonable fines due and 
payable by the said defendant to the 
said plaintiff, for and 6n the admission 
of her the said defendant, aopording to 
the usage of the said manor, into the 
said last-mentioned customary tene- 
ments, with the appurtenances, to hold 

to 



fcj Morgan v. Scudofnore, 



(d) Cro. EL 351. 
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Wood, for the plaintiff in error. — Law, for the defietkkit 

in error. 

JVood insisted, that the second count was bad, and that, if 
so, as the verdict was general, the judgment must be re- 
versed. — 1. In order to support this count, he said, a great 
many circumstances, essential to entitle the plaintifF to main- 
tain his action, must be presumed and supplied by intend- 
ment. 1 . lliere is no allegation of any custom to take tines, 
and, without such a special custom, no fine is payable. 2. It 
is not alleged, that the fine was reasonable. 3. It is not 
stated how it was assessed. 4. Nor how appointed to be paid. 

5. Nor that the defendant had notice before the action brought. 

6. It is vht sufficiently shewn, that the tenements are copy- 
hold, for they are not alleged to have been demised and de- 
miseable from time immemorial, i^c. They are, indeed, called 
customary, but that they may be, and yet not copyhold, nor 
subject to the payment of fines upon admissions. It is not 
denied, that indebitatus assumpsit will lie for a copyhold 
fine [3] \^\ but all the circumstances just mentioned are 
necessary to raise the assumpsit, and there is no case in which 
the court has presumed so many things, even after verdict — 
Upon this head of objection he cited Moore v. Lezsns (a), 
which was an action of assumpsit, and the declaration con- 
tained two counts ; in the first, the consideration of the as- 
sumpsit was, that the plaintiff had done the defendant multum 
€t gratissimum beneficium, in the second, that he had done 
him mtilta beneficia. lliere was a general verdict ; and mo- 
tion hi arrest of judgment, because neither of the cousidera- 

tidns 



to her, her heirs and assigns, for ever, 
of the lord of the said manor, by the 
rents, customs, and services, for the 
same customary tenement formerly due, 
and of right accustomed, and, being so 
indebted, SfC, 

The defendant demurred sp«^cially ; 
and assigned for causes of demurrer; 
That it was not alleged, that the tene- 
ments were, from time immemorial, 
customary tenements demiseable, SfC, ; 
That ir was not alleged, that, within 
the said manor, there had been a cus- 
tom to pay a fine on admission; That 
It was not shewn, by whom the admis- 
sion was made, nor that any assessment 
was made ; That the custom of the ma- 
nor was not set out, nor how many fines 
were due, and what each fine amount- 
ed to, nor how the bamc; were assessed, 
nor what fine was due for each tene- 
ment. 



Touchet, for the plaintiff. — Wood, for 
the defendant. 

Buller, J4}stice, said, the question 
was only, whether a general indebitatus 
assumpsit will lie for copyhold fines, 
and that it had been expressly decided, 
that it will,, in a case of The Duke of 
Devonshire v. Craddock, C. JB. H, 27 
Geo. 2. 

Judgment for the plaintiff. 

[3] It was solemnly decided that as- 
sumpsit will lie, in the case of Shuttle' 
worth V. Garnet, cited infra, p. 729, 
by the opinion o( Dolben, Gregory, and 
EyreSy Justices, against that of Holt, 
Chief Justice. 

[<3S^] So, a general indebitatus as- 
sumpsit will lie for tolls, B, /L H, 27 
Geo. 3. 1 Term Rep. 6l6. 

(a J jB. ft. £. 21 Car. 2. 1 Ventr. 
27. 
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tions were sufficient, especially not the last, for that some par- 
ticular service ought to have been alleged ; and the court held 
clearly, .that, nothuig being particularly expressed in the con- 
sideration of the second promise, and entire damages being 
^ven, the plaintiff could not have judgment. He also cited 
JEtkin V. fyastell(b), where, upon a writ of error, the court 
agreed, that land could not be intended to be copyhold, but 
must be so alleged. — But, 2. He contended, that there was 
another objection, which was decisive, viz, that assigned as 
the third error on the second count. He said he took it to be 
quite settled, that there cannot be one gross fine for several 
distinct tenements [f i2]; and it was impossible to read this 
count and not to see that the fine was for divers tenements. The 
words are "' a certain other Jine,' and " certain other cus- 
** tomary tenements ;" not " a certain other customary tene^ 
** mentr lliis must mean more than one tenement. It goes 
on farther, and states them to be held by '' certain rentSy ser^ 
*^ vices f and customs ,*" and,' if there is a plurality of rents 
and services, there must also be a plurality of holdings. In 
the first count, the words customary tenements, are manifestly 
used to express several distinct tenements, and there cannot 
be a better way of explaining the meaning of one part of the 
declaration, than by comparing it with dbe other part. — On 
this head, he relied on Hobart v. Hammond (c), where it was 
expressly resolved, tdat, when a copyholder has several lands 
held by several services, by copy, there the lord ought to 
assess and demand the fines severally for every parcel which 
is so seveially held ; Taverner v. Cromwell (d); and Hitch y. 
fVallis, before Black stone, Justice^ at the Lent Assizes 
for the county of Cambridge, 1 7 Geo. 3. 

Lord Mansfield desired Law to confine himself to 
Wood's second objection. 

Upon that point. Law said, it ought to be considered, 
that, here, the objection was made after the verdict, not on 
a demurrer, or at the trial, as in the case of Hitch v. fVallis, 
in which case the plaintiff would have given evidence of one 
gross consolidated fine for divers tenements. The court in 
this case will give to the word ** tenements/' such a sense, if 

possible, 

{bj B,R.M. lAiJac. 1. 3 Bulstr. 779, by the name of Dalton v. Hont- 

S30« mond, 

(c) B. R. M. 42 Si' 43 El. 4. Co. (d) B. R. T. 26 EL 4 C#. 27, a. 
27. b, S. C. Moore, 622, and Cro. El. 



[f 2] When a tenement has once tinct tenements, notwithstanding it is 
been held Ijy two, as tenants in com- held afterwards by one person. Attree 
mon, it remains divided into two d is- wScutf, 6 East. 476. 
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1781. possible^ as will support, rather than overtnra the couilt 
\^^^^,^/ ^* Tenements," as detined in Coke IMtleton (e), means, aoj 
Grant '^ corporate inheritances," or any '' inheritances issuing out 
against ** of those." It may stand for messuages and lands, and, if 
AstL£. you translate the sign into the thing, the declaration will run, 
" certain other customary messuages and lands," which would 
certainly be sufficient, as the line may be supposed to have 
been assessed for one copyhold estate composed of differeitf 
parts, as houses, arable grchmds, 6fc. As to the words^ 
*^ rents, services, i^c,*' in the plural, one copyhold estate may 
be held by several different sorts of rents, and services, to be 
paid, and performed, at different times. In Shuttlewarth v. 
Garnet, as reported in several different books (b), the decla- 
ration was on a general indebitatus assumpsit for SLfine, pay- 
able on the death of every lord, and assessed on the defeucbnt, 
as tenant quorundum custumariorum tenementorum (c), and, 
upon a motion in arrest of judgment, it was determined that 
[ 730 ] the action lay [3] \^\ So, in the case of The Mayor of 
Exeter v. Trimlet (d), where — on a general demurrer to an 
action of assumpsit for petty customs, in which the declara- 
tion contained two counts, the first setting out a prescriptive 
right, and the second being a general indebitatus assunqmi, 
for a certain sum due for petty customs — -the demurrer was 
over-ruled, and Willes, Chief Justice, in delivering the 
judgment of the court, said they gave no positive opinion at 
to the second count, but inclined to think it was well enough 
upon a general demurrer, and that, if the defendant had 
pleaded non assumpsit, the plaintiff, at the trial, would have 
been obliged to shew his right to the petty customs. Surely 
the plaintiff, here, is entitled to, at least, as much advantage 
after verdict, whatever might have been Uie case upon a spe- 
cial demurrer. There^ it is said, the plaintiff must have 
proved his right. Here, the court will presume, that the 
right was proved, and no Judge at Nisi Prius would have 
suffered evidence to be produced of one general consolidated 
fine for several copyholds : It must be intended that die proof 
was either of one estate, or of several assessments. If the 
court should think '^ tenements*' in the plural, cannot be in- 
^ terpreted to mean one estate composed of different parts, they 
will reject the letter s, rather than turn the plaintiff round. 
^ The 

{ej Co, Litt. 19i ^- the only point argued being whether 

fbj B. R, M. 1 /F. & M. Carth, pO. assumpsit was a proper form of action. 

3 Mod. 239. 3 Lev, 26 \. 1 Show. 35. Vide supra, p. 728. Note (3) . 

Corub, 151, [<i^^] Supra, 7 2S. Note [dy], 

' (c) Carth. 91. (dj C. B. T. 32 & 33 Geo. 2. 2 

[3] 'Ihe present question does not iViU.^o. 

appear lo have been made in that case; 
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The word '' parcel'* may assist to shew that only one copy- 
hold was meant. 

- Lord Mansfield,— I have exceedingly lamented, that 
ever so inconvenient and ill-founded a rule should have been 
established, as that, where there are several counts, entire 
damages, and one count is bad, and the others not, this shall 
be fatal ; upon the hctitious reasoning, that the jury has as- 
8e<ised damages on all^ although, they m truth, never thought 
of the different counts, but the verdict was so taken, from the 
inadvertence of counsel in the hurry of Nisi Prius, And, 
what makes this rule appear more absurd, is, that it does not 
bold in the case of criminal prosecutions ; for^ when there is 
a general verdict of guilty ^ on an indictment consisting of se- 
veral counts, if any one of them is good, that is held to be 
sufficient [t 156]. But, in civil cases, the rule is now settled, 
and we have gone as far as we can, by allowing verdicts in 
such cases to be amended by the Judge^s notes {a)[F 3]. That [ 731 ] 
might have been done, in this instance, in an earlier stage of 
the proceeding, but caimot now after judgment. 

BuLLER, Justice f — ^llie court may grant a venire de 
novo [f 4]. A good cause of action is shewn in the first 
count ; and that it is true, appears by the verdict ; but the 
plaintiff has also had damages assessed to him on a count in 
which he has not shewn any cause of action. The court, under 
these circumstances, may send the case'back to have damages 
assessed only on that count, on which, in point of law, he is 
entitled to recover. 

The court then said, there was no doubt but a venire de 
nopo might be granted by a court of error : 1 hat it had been 
done by the House of Lords, and was not a new practice^ 
for, upon an enquiry made by this court on a late case from 
Ireland, a great many instances had been found. 

A venire de novo awarded [4] [f 157]. 

[t 156] Vide Regina v. Ingram^ H, on the venire de novo, before Ashhurst, 
13 Ann. I Balk. 3^4,. ^ Justice, at the Lfw^ Assizes for the 

(aj Eddotoes r. Hopkins^ B, R. E, county of £>:s(x, 22 Geo, 3. when the 
20 Geo. 3. supra, p. 376. j^ry» upon the evidence, thought that 

[4] The cause came on to be tried, the sum of <£46*. IJs, 6d. stated to 

have 



[f 3] Such amendment may be made 
at any time by the judge who tried the 
cause, though of a different court, 
even after final judgment, error 
brought, joinder in error, and a day 
appointed for argumentt Doe v. Per' 
Ims, 9 T. R. 749. 



[p 4] In Lickbarrow v. Mason, 6 T. 
R, 131^ and again in Bird v. Appleton^ 
1 iast. Ill, Lord Kenyan referred to 
the present case, as establishing the 
point there ruled, that on a venire de 
notOf the party succeeding can only- 
have the costs of the last trial. 
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have been assessed as a 
fine on the admission to 
the first of the eight te- 
nements, exceeded two 
years value, and that the 
fine ought only to have 
been £46 . 4^. 5d. Ashhvrsty J ustice,was 
of opinion, that the plaintiff could not 
have a verdict for that smaller sum, and 
must recovereither to the exact amount 
of the fine declared upon, or not at all. 
The plaintiff's counsel, however, in- 
sisting strongly that he might recover 
according to whatever the jury should 
find the two years value to be, a ver- 
dict was found for the plaintiff, by 
consent, on that ground, with liberty 
to enter the verdict for the defendant, 
if the court should think the plain- 
tiff was bound to prove the exact sum 

laid. 

i In Easter Term, 22 Geo. 2. Ihis 
question was argued, by jRom*, Erskine, 
B, Hunter, and Law, for the plaintiff, 
(AstlcJ and Peckham, and Mingay, 
for the defendant ; and, in the same 
term, on Saturday, the llthofAffly, 
Lord Mansfield delivered the opi- 
nion of the court in favour of the de- 
fciiidant, as follows. 

Lord Mansfieldy-^Thc only count in 
the declaration which is now material, 
is for several fines for admission to se- 
veral copyholds; the declaration states, 
a custom for every customary tenant to 
pay a reasonable fine upon his admis- 
sion, to be assessed by the lord, SfC, ; 
that the first tenement was of a large 
annual value, viz, of the annual value 
of £23. 8*. 9dr, that the lord had as- 
sessed £46. 17*. 6d, as a fine for the 
defendant's admission to this tenement, 
and that this sum was a reasonable 
fine. On the evidence, it appeared, 
that the fine should have been only 
£^6. 4*. Sd. that being the full amount 
of two years value ; and the question 



now is, whether the plaintiff can, ia 
this case, recover ^ sn\aller sum than 
the fine assessed. Two things are ne* 
cessary parts of this custom: l.The 
fine roust be assessed: 2. It must bo 
reasonable. The lord savs, in his decla- 
ration, that he has assessed £a6. 1 7s.6d. 
for a fine, and that this sum was reo- 
tonable, and brings his action for that 
precise sum. The question for tb« 
jury was, whether £46. 17*. ^d. waa 
a reasonable tine, and they found if 
was not, therefore the plaintiff is not 
entitled to recover. He has not assess- 
ed two years value, but a precise 
gross sum ; and by what rule he went 
in assessing that sum does not appear 
upon the record. It is true, he has 
averred, that the estate is of a large 
yearly value, — viz. of the yearly va- 
lue of £23. 8*. 9c/. — but that is no 
averment of what the yearly 
value really is. And the [ 732 J 
averment in this case is total- 
ly immaterial. It would have been 
enough if the plaintiff had stated, that 
he had assessed the sum oi £A6.\7*JSd, 
as a fine, and that sach sum was reik 
sonablc; and it would then have beea 
matter of evidence, just as it was on 
this record, whether the sum assessed 
exceeded two yeais value or not, be- 
cause that is the established criterion 
whether it be reasonable or not. In 
the present case the duty is numerically 
certain, for it is not assessed with rela- 
tion, and in proportion, to the annual 
value, but is fixed at a gross sum. The 
only case on this precise subject is 
Titvsv. Perkins (a)^ which is reported 
in Skinner (b), Carthew (c)^ 2>. 
vinz (d), and 3 Modern (e). The 
Chief Justice, there, says, " If the lord 
*' demand more than he ought, he may 
" make his demand de novo, for the 
"Judge, in case of ^greater demand 
than is due, ought not to adjudge 



a 



c« 



as 



{a) C.B.H.lSf2 Jac. 2. 
(bj Skmn. 247. 
(cj Carth. 12. 



(d) 3 Lev, 249. 25i. 
(ej 3 Mod. 132. Heporled also in 
Cotnbcrb. 43. 
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*^ as much as is due to the lord, and claration, for the plaintiff 



€C 



tl 



" bar him for the residue, but ought 
** to adjudge against him for the 
whole, and that his entry was tor- 
tious, if he had aiteredy and put him 
*' to a new demand ffj" This goes 
to the demand itself, and is not con- 
fined to the case of a forfeiture, and 
there is no such distinction made in 
tbat case — (which had been insisted on 
at the bar.) — The gist and founchition 
of every action must be proved as laid 
in the declaration. This action is for 
a certainiprecise sum, and, under the 
circumstances of the case, it could not 
be brought in any other way. The 
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has no right to any thing 
but the sum assessed ; the 
duty arises upon the as- 
sessment, and that, by 
the evidence, is proved to 
have been illegal, and void. There* 
fore, the case stands as if no assessment 
had ever been made, and, consequent* 
ly, the plaintiff's right, to demand a 
fine is not yet complete. Therefor^ 
we are all of opinion with the defend- 
ant [f 5]. 

There was, accordingly, judgment 
for the defendant, because, as the fine 
for the first tenement was to be de- 



cases cited for the plaintiff,— m. of ducted from the damages, he had ])aid 
debt on a foreign judgment CgJ > or more into court than the plaintiff was 
against a tenant for double the value of entitled to recover. 



the land, when he holds over under the 
statute of 4 Geo, 2. c. 28. (h) ; or for 
treble the value for not setting out 
tithes, under the statute oiEdw, 6. fij; 
or of assumpsit for a total loss on a po- 
Ley of insurance, when there has been 
only a partial \ossCkJ; — are not at all 
applicable to the present case; for, in 
all of those, the gist of the action is 
supported, and a case proved consistent 
with the declaration, those actions be- 
ing not for a precise sum, but for a 
sum in proportion to what the jury 
shall find to be the value or the damage. 
We give no opinion, whether the lord 
Blight not have assessed a fine for two 
years value, and made that solely the 
foundation of his declaration. In 7^2- 
tus V. Perkuis, a custom to have a 
year's value, generally, for a fine, 



[t 157] yide Harwood v. Goodright^ 
B. R, T. 14Gro.3. Coup. 87. 89-91. 
Qt/. therefore, as to this point in the case 
of Street v. Hophinsou^ B. R. M. 10 
Geo, 2. 2 Str. 1055. (^ In the 
Mayor of Shrewsbnri/ v. Kj/naston^ 
Dom, Proc, 31st March, 1737, 2 Str. 
1051, ^ Br, Cases in Pari, 271, on a 
writ of error from B. JR. the House re- 
versed the judgment, and ordered the 
court of B, R. to award a venire de 
novo. In Trevor v. IVall, B. R. E, 26 
Geo. S. 1 Term Rep. 151, the court 
said there was no instance of a court 
of error granting a venire de novo^ 
when the proceedings had originated 
in an inferior court. But where they 
originated in a court of great sessions 
in Wales, a venire de novo was granted 
in the case of Davies v. Pierce, B. R, 



was held to be good. But however' M, 28 Geo. 3. 2 Term Rep. 125. Fide 
that might be, it is very clear that the Galbraith v. Nepille, supra, p. 6. Note 
evidence here did not support the de- [<C^ 2]. 



^fj Skinn. 249. 

(g) Walker v. Witter, M. 19 Geo, 3. 
supra, p. 1. 

(h) Vide Dot v. Jackson, E, 19 Geo. 



3. supra, p. 175. 

(i) 24-3 Edw.6. c. 13. 

(kj Gardiner v. Crosdale, B.R. H. 
33 Geo. 2. 2 Burr. 904. 1 BlackstA99. 



[f 5] This doctine was confirmed. Lord Northwick v. Stanway, 3 B.Sz P. 
and carried still farther, iu the case of 346 : where, at the court, the lord as- 
sessed 
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aSwiJSl Eden and Another against Parkison. 

Under a war^ HPHE plaintiffs insured the ship the Yonge Herman HuU 
3jmI^*o«!"^ ^ dinga, and her cai^o, " at and from VOrient to Roi^ 
that ike ihip and " terdom ; Warranted a neutral ship and neutral property.^ 
ftTMTtof ?f li'^"' The ship being captured in the course of her voyag^e by some 
Kjdfident that English men of war, the pbuntiffs brought this action against 
wSn^*iSk™* the defendant, one of the underwriters on the policy, stath^, 
comnenoes. in their declaration, that the defendant subscribed the poliqf 
[ 733 ] on the £8th of November, 1780, and averring, that tbe ship 
and cargo were, at that time, neutral proper^. Thetrid 
came on before Lord Mansfield, at GuildhaUy at the Sit- 
tings after last Easter Term, when a verdict was fonad for 
the plaintiffs, subject to the opinion of the court, on a case 
which set forth, (as far as is material,) as follows: 

The ship in question sailed from JUOrieni, on the vojmgb 
insured, on the 11th of December, 1780, having the insured 
cargo on board, and both the ship and cargo were neutral 
property at the time of the sliip's departure from L*Orient, 
and so continued until the 20th of December, 1780, on which 
day, hostilities having commenced beti%'een the English and' 
the Dutch, the Dutch ceased to be a neutral power, and tho 
ship and cargo ceased to be neutral property. They were 
taken on the £5th of December, 1780, and condenmed as 
lawful prize, in the Admu-alty court, on the 19th of February, 

17S1. 
Smith, for the plaintiffs, — Howorth, for the defendant 
For the plaintiffs, it was contended, that the warranty was 
complied with by the neutrality of the ship and cai^o at die 
time when the voyage commenced. It is a general principle, 
laid down by Blackstone, Justice, in his Commentanes, 
^* That a warranty can only reach to things in being at die 
*' time of the warranty made, and not to things in future; as 
** that a horse is sound at the buying him, not that he will be 
** sounA t%vo years hence (a )J* In the case of fVoolmeri. 
MuUman (b), where the warranty was in the same words as 

here, 

(a) 3 Blackst. Comm. l65. {bj B. R. T. 3 Geo. 3, 3 Burr. 

UI9. 1 Blackst.4,27. 



sessed the fine at j€IOO. but of especial annum, and it was held, that the lord 
favor remitted £iO, thereof; tbe jury could not retain his verdict of ;^tib. 
found the tenement worth ;£30, per for the fine. 
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here, the judgment of the court was for the defendant^ be* 1781 • 

cause the ship and goods were not neutral froin the first [1]. \^^^^>^ 

There wiui no fraud upon tlie defendant in this case. The £d£k 

insurer is to inform himself '' of the probability of safety frcta against 

the continuance of peace;'* as was laid down by Lord Parkibok, 

Mansfield in the case of Carter y. Boehm{c). If, in- [ 734 ] 

deed, the property had ceased to be neutral by the act of the 

party himself, die case would have been different. But he is 

not answerable for the consequences of a war breaking out 

during the voyage. To make him so, express words ought to 

have been used ; otherwise the construction is to be in the 

largest and most advantageous way for the insured, according 

16 the principle of the decision in the case of Gordon v. Mor^ 

lej/{d\ Hie plaintiffi were ready to have proved, at the trial^ 

^at the premium, at the time of this insurance, would have 

been the same if the warranty had been ** Dutck^roperty^* 

instead of " neutral property " 

For the defendant, it was said, that this was a new ques* 
tion, and called for peculiar attention, as it would affect a 
great deal of property. It is certainly a question of construe^ 
tion upon the face of the policy ; but, both from the words^ 
and from the nature of the subject, it must be interpreted to 
mean a warranty co-extensive with the voyage. It is admitted 
by the argument on the other side, diat, if the neutrality liad 
c^ised before the ship sailed, the under*>writ^rs would not hava 
been liable. But wnat expression of intention is ther^, that 
the warranty should not extend throughout P There are no 
restraining words. The sense is the same as if the policy 
had run, *' warranted neutral ship, and neutral property at 
'* L'Orientf and from L'Orient to Rotterdam." if the words 
were to be thought equivocal, yet the nature of the thing 
apeaks in favour of this construction. The merchant proposes 
to insure die ship and cargo : Upon this the ander-writer re- 
quires a description of the subject-matter of the insurance ; 

The 

[l] It does not appear very distinct- The point jthere made, as appears 

ly from the state of that case in 3Burr. fromBlackstone^ was, that the warranty 

that the ship and goods were not neu- was tantamount to a warranty free 

tral at the time of the contract, or of from capture, and that, th(3 loss having 

the sailing. It is only said, '^ The happened by foundering at sea, was 

** ship, at and before the time she was not within the meaning of the war- 

'* lost, was not neutral property, as ranty. Bat the court held, that, as 

** warranted by the policy, (3 Burr, the warranty was false, it was no con- 

" 1420/') It may be collected, how- tract. 

ever, upon taking Sir James Burrow's (c) B. R. E, 6 Geo. 3. 3 BurFp 

account of the case, and Mr. Justice 1905. I91O. Blackst. 593,594,, 

Blackstoue's together, that they were {dj N, Pr. H. 20 Qeo» ?. % Sff, 

Dot neutral at the time of the contract. 1265. 

Voh.ll Z 
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1 78 1 • "I^® merchant answers, ^* I warrant it neutral/' Thb puts an 
.v^^^^^.^^ end to all enquiry about the country,-— -whether JDuichf 
£dev Swedish, Norwegian, Sfc, Surely, if it had been mentioned 
against that the property was Dutch, the under-writers would have 
Paekison. insisted on a much higher premium, for there Was, at the time 
of the insurance, an universal rumour of a war between this 
country and Holland. At the trial, this was compared to die 
case of a warpinty to carry a stipulated number of men, or to 
many guns. But those instances do not resemble this. If 
guns are thrown overboard to save the ship in a storm, that is 
a circumstance arising out of the very risk insured against, 
[ 7S5 ] viz. sea hazard; and, if some of the crew die, it cannot be 
supposed that the insured meant to undertake that men should 
be immortal. In the case of Lilly v. Ewer (e), the warranty 
was '' to sail with convoy from Gibraltar f' and, because 
there were no restraining words, it was held that the convoj 
must be for the whole voyage. Suppose there had been m 
voyage for two or three years-— 41s to China, l^c. — it cannot be 
thought that the under-writers would have been satisfied, if 
^ the property happened to be neutral at the commencement 
of the risk, and, without some large addition of premium, 
would have taken the chance of war during so long a voyage 
upon themselves. It is die understanding of all persons 
conversant witli the subject, that, unless there be restraining 
words, the warranty extends to the whole duration of the 
voyage. The cases cited on the other side do not apply : 
They prove principles which the defendant has no occasion to 
dispute. 

Lord Mansfield told Smith he had no occadcm to 
reply. 

Lord Mansfield,— Many points have been gone into on 
both sides, which are not necessary for the decision of this 
case. For instance, there is «o doubt but you may warrant 
a future event. But the single question, here, is, what is 
the meaning of this policy. I had not a particle of doubt at 
the trial, and 1 know the jury had none ; but Mr. Lee pressed 
for a case, and I granted one out of respect to him. What is 
the case ? It is an insurance upon a ship, and her cargo, at 
and from U Orient to Rotterdam. The insured warrant them 
neutral, and the defendant would have the court to add, by 
construction, '' And so shall continue during the whole 
** voyage." The contract is not so. The insured tell the 
state of the ship and goods then, and the insurers take upon 
themselves all future events, and risks, from men of war, 
enemies, detentions of princes, 8fc. The parties themselves 
could not have changed the nature of the property ; but they 
did not mean to run the risk of war. If it made a difference 
what country the property belonged to, the under-writers 

should 

(e) H. 19 Geo. 3. supra, f. 72. 
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should have enquired. The risk of future war is taken by the 1 7 8 1 • 
under-writer in every policy. By an implied warranty, ev^ v^^/^/ 
ship insured must be tight, staunch, and strong ; but it is Edsk 
lumcient if she b so at the time of her sailing. She may again$t 
cease to be so in twenty-four hours after her departure, d^'K ^arkison^. 
yet the under-writer vnH continue liable. The case of LitCy 
V. Ewer turns quite the other way* The decision there was, [ 736 ] « 
that the ship must sail with convoy accordbg tg the usage of 
die trade; i. e. convoy destined to go as far as usual in that 
voyage. The present is the clearest case that can be. The 
warranty is, that things stand so at the time; not that they 
shall continue. 

WiLLS8,and Ashhurst, Justices, of the same opinion. 

. BuLLBR, Justice, — ^The case of Lilly v. Ewer is much 

against the defendant, for it was not contended, there, 

ibut the ship must continue with the convoy during die whole 

voyage. 

The Postea to be delivered to the plaintifis[t 158][f]. 

[t 158] Vide Salucci v. Johnson, B. ney, B. jR. Jtf. 30 GetK $, 3 Term Rep. 
JR, ff, 25 Geo. 3. <J> Tj/son v. Gur- 477- 



Lowe and Others against Waller. JojkS^ 

npHIS was an action on a bill of exchange, tried before When, upon a 
-*" Lord Mansfield, at Guildhall, at the Sittings after JS^?^^^, 

last thelendtrnyi 
he cannet ad- 
vance cash, but viU furnish goods, which the borrower takes and tells by the interrantion of a 
broker recommended by the lender, if the security given is made payable at a future day, for a 
tnm exceeding the value of the goods and 5 per cenU interest, this is an usurious loan, and the se« 
carity u void. — A bill of exchange given upon an usurious consideration is void, eirta in the bands 
«f nn indonee^ for valuable consideration, withovt notice of the usury [F 1]. 



£f] This is one of the cases in Planch} y. Fletcher, tupra, 253, a.* 
which the assured was allowed to re- [f 1] But if there is do usury 

cover for a loss by British capture, in the inception of a bill, a subse- 

the objection not having been taken ; quent indorsement for an usurious 

but where that defence has been set consideration will not avoid it in the 

Up, it has been decided that no in- hands of an innocent holder. Parr v. 

«urance can protect against such loss. Eliason, 1 East, 92, and see CardjpeU 

See Furtado v. Rogers, iB.kP. 191 : v. Martin, 9 East, I91. 
And other cases cited in the notes to 

Z2 



736 CASES IN TRINITY TERM 

1731, Uat Hilary Z>rm[l]. The plaintifib declared 9B iskdoncm 

\^.^^ of Harris & Stratton^ to whom the bill was stated tfk have 
Lowe '^'^^^ indorsed by Lanion, the drawer and payee. Thd de- 

against fendant was the acceptor. The defence was^ that the bill 
Waller, ^as given upon an usurious contract between Harris & Strata 
ton, and the defeudant. This was controverted by the plain- 
lift ; but, they also insisted, that the bill was indorsed to 
them for a faluable consideration, and without notice of the 
supposed tisury ; and it was argued, that althoi^h it should 
appear that the original transaction was usurious^ still die de- 
fendant was answerable to them. 

Upon the evidence, the case was this : . 
Waller, a commissioner of the stamp duties, had employed 
one Lemon, a money-broker, to rause the sum of £200. upon 
the bill in question. Harris & Stratton, hearing of this, 
sent dieir broker to Lemon, to enquire whether WaUer 
wanted mjoney, and he told the broker he believed he cGd^ 
for, to his knowledge, he had a bill to pay in a few days. 
The broker said his principal would advance £100. tit monty^ 
and £100. tit goods, but that the goods should be dioice 
sorts, and he should not lose by them ; that he should have 
them at the warehouse price. Lemon, upon this, went and 

[ 7^7 ] informed fValler, that Harris Sc Stratton » broker had been 
with him ; and Waller asking him how they would deal, be 
told him what had passed, and that the Hbroker had appointed 
him to go with Waller, to Harris Sc Stratton's warehouse, 
the next day. Waller, agreeably to this appointment, went, 
along with Lemon, the next day, and found Harris & Strata 
ton at their warehouse ; who made an apology to Watter for 
not having teiy money at that time, but only good!i ; and de- 
sired the business might be let alone for a few days. Lenum 
called several times after this, to get a day fixed, and told 
them, as he had mentioned before to their broker, that 
Waller wanted money, in order to pay several demands. In 
the course of about three weeks, Harris k Stratton said 
to him, that, if Waller w ou]d come the ne^ct day, they would 
give hint £50. and he and Waller accordingly went the next 
day. When they came, one of 4he partners went out, and 
* returned in a little time, saying he could not get any money, 

but, if Waller would take the whole in goods, he should have 
them directly. Waller agreed ; and the goods, (hosiery ware,) 
were sorted out by one Strutt, a broker, who was present, 
and delivered to Waller, and, at the same time, Waller deli- 
vered to Harris & Stratton die bill of exchange, and also an 
assignment of his salary, as a collateral security in case the 
bill should not be paid when it should become due. Strutt 

and 

[1] The action was directed by an order of the Court of Chancery, dated 
the Ibth of December, 17 80. 
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wd X^f^n ^smried tb? goods to thp dbop of Eldtrton^ up J 751, 
auctioneer, i?vho wa^ a sti^iiiger to Waller^ and who was to s^v^ 
8^1 tf^eqij or advance the value. He df^sired two hours to Lowe 
inake his calculatipn, and, at the end pf (hat timey Lemon ipui against 
Waikr caqie to hjip, and he offered ^\^. for the goods, say- Waller, 
ing, it was the iitinost they were wprth. Waller took the 4? 120. 
it l^pfaig agreed, t{iat, if they should sell for more, the balance 
should be accounted for by Elderton,, an^, if for less, that 
Waller should be answerable to him for the difference. Af- 
terwards, Elderton delivered an account to Wall^ of the 
sale of goods, at £1 17. ^. 2(/. There was no evidence that 
the plaintiffs knew of the above transaction, or the circum-* 
stances under which the bill had been given. 

The question, whether the transactiop was a loan of money 
for more than 5 per cent, under colour of a sale of goofls, 
was left to the jury. If they should be of opinion, thi|t it 
Vf ^, it was agreed that a case should be reserved on th^ o^ei* 
point, being a mere matter of law. 

In sumiping up to the jiuy, liOrd Manffield told them^ [ 738 ] 
4faat the statute of usury (a) was made to protect men ^bo act 
with their eyes open ; to protect them against themselves. 
Upon this principle, it makes it penal for a man to take mor^ 
than the fixed rate of interest, it beipg well known th^t ^ 
borrower in distress would" agree to aijy terms. '^ No 
^' per^sop sbsiU take, directly or indirectly, for tl^p \om of 
'* n^pney, S^c. above the value pf £$>. fpf the forbearance qf 
^ ^lOQ. for a yeai", and §P ^fter that r^te for a greater or 
'' leaser sum, or for a longer pf shprter time (by* They 
were, therefore, to consider, whether the transaction betweea 
the defendant and Harris & Strattan was not, in truth, a 
loan of money, and the sale of goods a mere contrivance an4 
evasion. The most usual form of u8\\tj was*, his JiOrdship 
ssud, a pretended sale of goods. He t)ien stated the ipateriid 
piirts of the evidence, and made somfs strqng observations to 
Aew, that it was not the intention of the parties to buy and 
sell, but to borrow and lend, and that the contract was^ in 
trudi, for a loan of money, though under die mapk of a treaty 
for th^ sale of goods. 

The jury found the contract to be usurioiis, but if, in point 
pf Ia\f, t)ie plaintiffs should be entitled to recover, they as- 
sessed the damages at £2^2. lOs. being the amount of the 
bill, witli the interest due upon it. 

Upon this, a case was made for the opinion of the court, 
which, — after setting forth the bill of excnange, bearing date 
th^ 27 th of October, 1778, and payable in three months, 

with 

(a) 12 Jnne, *^ 2. c. l6. (^) S 1. 

Z3 
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1 7ft 1 ^^ ^^^ indonemeiitSy in blank, of Lawton and of Harrii kt 

^ ' ^ • S^raWon,— stated ; " That the bill waji giv6n by TraOer, die 

^'^^''^^ <* acceptor, to Harris & Stratton, upon an usurioiu contract 

ainst ^ whereby more than legal interest was secured. That tbn 

W A LLER. " plaintiffs took the bill horn Harris & Stratton for a Taliiabl« 

'' consideration, and without, notice of the usuiy/' 

In Easter Term^ on Thursday , the 3d of Jnay, Dunmng 
obtained a rule to shew cause, why there should not be a new 
trial, upon the ground, that the original transaction was not 
a loan, but a sale of goods, and, therefore, though it mi^^ 
be fraudulent, it was not within the meaning of the statute of 
Queen Anne. 

The court expressed a wish, that both questions should 
come on at once ; and, upon the first argument, the counsel 
for the defendant went into both ; but, on the other side, Aey 
[ 739 ] reserved themselves on the second point, in order to argue it 
separately, in case the decision c^f the court should be againit 
&em on ihe/irst4 

On Friday f the 11th, and Monday, the 14tli, of Mi^, 
the Attornty-Generaly and Davenport, shewed cause against 
the new triaJ. They cited Symonas v. Cockeril (a), virhere a 
rent<haige of £20. a year for eight years, and two years 
more, if A^isaid B. should live so long, was granted for 
£100. and, upon replevin against the grantee, wbo had dis* 
trained for the rent-charge, tne plaintiff pleaded in bar, ibat 
it was a corrupt agreement, and the coiirt held, ^ Tha^ if 
^ the original contract was for a rent-charge, thai is not 
^' usury, but a good bargain and penuywordi, but, if the party 
** had come to borrow the money, and then such a contiact 
^ ensued by security, that is usury.'* They also cited the 
cases of Massa v. Datding (b), and Richards v. Brown (c) 
{f 1^9]; which l^t case was much agitated and cotisiderea 
m this court, and finally decided in Trinity Term, 18 
Geo. 3. [t 160], and in which, the real and original treaty 
being for a loan, although it was disguised under the appear- 
ance of selling an annuity, it was decided to be viithm the 
meaning of the statute. 

Dtmning, and Morgan, for the plaintifis, contended, that 
the transaction vms really a sale of goods ; at an exorbitant 
and iniquitous price^ to be sure ; but, still, only a sale, the 

price 

(a) Noy, 151. 3. iq the absence of fTtZ/ej, Justice, as 

(i) N. P. M. 19 Geo. 2. 2 $tr. reported by Mr. Coxvper, but, in Tri- 

1243. niti/ Term, fVilks, Justice, mentioned 

(c) Vide an account of a subscqaent that be had read a written argument 

part of that case, E. l^Geo. 3. eupra^ which Mr. Hargrove had sent him by 

p. 114. the permission of the court, and that 

' [t 1^9] ^*nce reported, Cowp. 770. it had not altered his opinion, which 

[t 160] The opinion of the court was the same with that of the rest 0/ 

was delivered in Easter Term, 18 Geo. the court. 
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price to be paid at a future day^ and for M^hich future pay- I7gi 
meDt, the note and the assi^ment of the salary were given as y ^^ ^ 
secnrities. The first negociation might be for a loan; but| Lowr 
in the course of the business^ it came to be merely a bargain aeainst 
and Sale; and as such, however fraudulent aud culpable, it \vXller. 
was not usury. Morgan observed, that, by the statute 
37 Hen, 8. c. 9 id), intituled, '* A bill against usury," and 
revived by 13 El. c. 8. (e), it was made unlawful to sell mer- 
chandizes or wares, and re-purchase them again within three 
months, at a lower price. This was the only provision, in 
the acts on this subject, relative to the sale of goods, and^ 
therefore, it was to be inferred,, that the legislature did not 
mean to e&tend the penalties against usury to other cases of [ 740 ] 
sales, however oppressive, or unfair. He cited Murray v. 
Uardinge {a) ; where the court of Common Pleas said, that 
no inequality of price, merely as such, will make a contract 
usurious (A) ; and Floyer v. Edwards (c). Lord Chesterfield 
T. Jansenid), and Llojfd^ qui tarn, S^c, v, 1Villiams(e). 

Lord Mansfield, — Before the statute of Hen. S.(f), 
all interest on money lent was prohibited by the canon law, 
as it is now in JRoman-catholic countries. This gave rise to 
many shifts and devices to evade the law* One, which was 
then the most common, was provided against by that statute; 
but the prohibition being confined to Uiat particular sort of 
transaction, usurers were, thereby, put upon other contri* 
vances; and experience taught the legislatiu'e, in more mo- 
dem statutes, not to particularize specific modes of ustuy, 
because that only led to evasion, but to enact, generally, that 
no shift should enable a man to take more than the legal in* 
terest upon a loan. Therefore, the only question, in all cases 
like the present, is, what is the real substance of the trans* 
action [f 2], not, what is the colour and form. This is one 
of the strongest cases of the sort I ever knew litigated. It is 
hnpossible to wink so hard, as not to see, that £ere was no 
idea between the parties of any thing but a loan of mon^* 

(<0 § 2. («0 Canc.H. Z^Geo.t. 2 Ves. 125. 

(e) § 2. 1 WiU.^se. 295. 

(a) C. B, H. 13 Geo. 3. Wils. 390. (c) C. B, M. 12 Geo. 3. 3 IFik. 

lb) Ibid,S95. 250.261. 2 Blackst.72t.792. 

(c) B. H. r. 14 Geo. 3. (/) 37 H. t. c. 9. 



[f 2] See the opinion of Lord Al- discounting a bill at a very long date, 
vanly^C. }. ace /m Marshy. Martindale, if it be merely to cover a loan, is 
3 B,Sc F. 160, where it was held, tbi^t usury. 

24 
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1 78 1« ^^ t^rdship then recapitolated tbe atr^kvut parti of t|it tA* 



_ ^ _ deocci and observedi that the ivliole cpomi^xipii of Ae cafie 
Lows shewed^ that the only purpose of Harris & S^ro^on waa, to 
against contrive how to get more than legal interest. They first of* 
WiiLLER. fered part in ca£; then lesS| playing the defendant on^ in 
order to increase hb distress ; and, at last, tenoqpted hinii bjsr. 
an offer to conclude the business inunediately, if he wonkl 
take the whole in goods ; assigning to the last, as their reason 
for tfais^ that they could not procure the money : Th^ did 
i\ot act as persons selUng goods upon crecUt, to be paid for 
at a future day ; but aa lending on the security of the OPJte 
a^d the assismnent of the salary. The juty^ therefore^ lia4 
dope perfecuy right. 

The rest of the court being clearly of the same ofisiou, 
the rule for a new trial was discharged. 

The remainingquestion was aipied, on the case reaenre^ 
in diis present Term, on Tuesday, the IQth of June, if 
Morgan, for the plaintiffs, and Davenport, for the de* 
fendant. 
[ 741 ] In the case of Bowyer v. Bampton, reported by Strangefyi), 

it was determined; that, upon me construction of the statute 
of 9 Ann. c. 14. § 1. a promissory note, given for money 
Ipiovringly lent if) game with, is void in the hands of an iii* 
dorsee tor valuable consideration, and without notice; for 
die words of that statute being, ^' That all notes, bills^ bondi^ 
'^jjudgments, mortgages, or other securities or conveyances. 
'^ whatsoever, S^c. where the whole, or any part, of the con- 
** deration shall be, 8fc. shall be utterly void, frustrate, and 
*' of none effect, to all intents and purposes wnatsoever,*' the 
court held, that it would be making the note of some uae to 
^e lender, if he could pay his own debts with it ; and that 
^e indorsee would not be without remedy, for be might sue 
le indorsor, on his inidorsement. 

This case having b^n much relied on by the counsel for 
the defendant, when they argued the present point, upon the 
motion for a new trial, — because, as they insisted, the words 
of 12 Anne st.2. c. l6. though not exactly the same, are equally 
strong, with those just cited from the act against gaming, it 
was now contended, on the part of the plaintiffs ; 1. That the 
two acts differed essentially as to the present question, and 
that, both before and smce the statute of 12 Anne, usuiy 
was no bar against third persons not affected vrith notice ; 
2. That the case was contrary to other decisions, and not 
law. 1 • Notes and bills are expressly mentioned in the act of 
Anne, and are omitted in the other. Such a difference, in 
two statutes which passed so recently the one after the other, 
must have been intentional, and this being a question on a 
penal law, the court will construe it with the utmost strict* 

ness, 
(a) B. R. T. 14 Geo. %. Str. 1 155. 
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nefi. It maj^ indeed, be said, th^t a bill co^es under the 1701 
y(orA '* assurance,^' used in 12 Anne ; but it is foir to ipfer| yL^^ 
that, as the zvord'f^ hilV^ itself wa3, (and as it seems pur- j 
posely,) omittedy the legislature could not mean to include ^ainst 
the thing under a general term, and which, in common ac- w^^mh, 
ceptatiop, is nql extended to bills anci^ notes ; they being ra** 
ther considered as cash^ than as ctssurances for the payment 
of money. In all the prior acts against usury, from the reign 
of Queen Elizabeth— \3 Eliz. c, 8. ^ 3. 2 1 Jac. 1 . c. 1 7. § 2. 
and 12 Car. 2. c. 13.^2. — as well as in 12 Anne^st. 2. c. (0. 
t|ie words '^ bonisj contracts^ and assurancesy' ^re used, and 
yet there is not a case in the books^ from the 13th of Eliza* [ 742 ] 
beth, till this day, in which it has been determined, that the 
innocent holder of a bill of exchange sliall be precluded, on 
account of usury in the original transacdon, from recovering 
against the acceptor, ^ay, it was expressly and solemnly 
diecided, even hi the case of a bond, {viz. m ElHs v. fVames{a)f 
which was long after the statute of Elizabeth,) that, — "Where 
W. was indebted in £100. to A. upon an usurious contract 
on a bond, and A. being indebted to E^ transferred the debt 
to £., and W. became bound for the same usurious debt to 
^. whose debt was iust, and he ignorant of the usury^ — the 
obligation made by fV. to E, wa9 not avoidable for the usu- 
rious contract made between W', and A J' Therefore, \hough 
bills should be considered as within the meaning of a^ssurances, 
still thfe intention cannot have been to make them void in the 
hands of persons ignorant of the usury. Indeed it should 
leem, by the very words of all the acts, ths^t the provision in 
question was only meant to be applied to securities where aqi 
usurious consideration appears o/i the face of the instrument: 
In all of them, the expression i9, '^ whereupon, or whereby^ 
" there shall be reservedy or taken more than, ^c." 2. As to 
the authority of the case of Bowyer v. Bampton, it is directly 
contrary to the doctrine laid down by Lord ff oft, in Hussetf 
V. Jacob (ft) [1], and which is stated by him as founded on 
previous determinations. " A, ^says he) wins money of B» 
*^ and, for a debt which A* owes C« b^ appoints JB. to give 
'^ C. a bond ; 'tis good, because C is an innocent person, and 
'^ 'twill be the sanae thing if ^. is bound with him ;*' or, as it 
is expressed in the report of the same case by Comyns, "If 
" a bill is given, for money won at play, to the winner, or 
'' order, and thje winner indorses it to a stranger, for a just 
^' debt, and the person upon whom the bill was drawn ac- 

" ceptt 

(a) B. K. E. 1 J-ac. 1. Moore, 752. [l] That case arose upon the statate 

pL 1035. Cro. Jac. 32. pL 6. Xelv. of l6Car. 2. c. 7- § 3. the words of 

47* which are nearly the same (as to this 

(6) B. R. M, 8 mil. 3. 1 Salk. 3i4. point) with those of 9 Ann. c./14. 
Coin. 4. 
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1781. ^ ^P^ ^^ "^ ^^ hands of the stranger, the acceptor will be 
y^,^^ " liable (c)/' Comyns, in his ui^est, cites this case of 
Lows Hussey v. Jacob, and adopts the position of Lord Holt, as 
against law(cQ. A contrary decision would be highly mconTenient 
WiiLLER. to trade. Bills circulate like money, but if it become neces- 
sary for every man to enquire into the original coosideratioo, 
[ 743 ] before he can take one with safety, their currency wilt* entirely 
cease. — Morgan also cited Robinson v. BUmd {e), and Rtx 
V. SewelKJ). 

Hie arguments on the other side were ; That the word 
'^ assurances^ comprehends bills as much as any other sort of 
security ; and to hold, that an innocent indorsee could make 
use of a bill given on an usurious contract, would be against 
the obvious meaning' of the words '* utterly void^ in die 
statute of 12 Jnne. Wherever the acts against gaming, and 
those against usury differ, it will be found xhat the provisions 
against usury are the stroi^est. Thus, though the statute of 
9 Anne makes all securities given for mbney won at play, or 
lent to play with, void, it does not declare that the contract 
itself dlidll be void ; and the prior act of 16 Car. 2. c. 7« 
which says, that contracts, and all securities for money 
hst [^] at play, shall be utterly void (c), does not extend 
to money lent to play with. Therefore, in die case of Barjeu 
V. tValmsley (d), it was held, that an action would lie on the 
contract for money knowingly lent to play with ; and, in JRo* 
binson v. Bland (e), the same distinction was made. Biit, by 
12 Anne, st.2. c. l6.not only the security, or assurance, but 
the contract itself, is made void. This shews that die legis* 
laturewas still more anxious to prevent usury than gamine. 
Now, as to gaming, the case of Botcyer v. Bampton is a di- 
rect and solemn authority. The decision veas after two aign- 
ments; and Lee, Chief' Justice, observed, that what Lord 
Holt had said, in Hussey v. Jacob, was extra-judicial, and 
that he had seen a report, wherein notice was taken, tfauit all 
the learned part of the bar wondered at it. Indeed, by the 
report of the case in Carthew (f), the court is only made to 
say, <' that, if the bill had been negotiated and indorsed to 
'' any other person, for value received, then it might have 
** been another consideration" It must be admitted, that the 
bill, in the present case, was void at first. Now, how can a 
thing void in its origin, be rendered valid by any thing done 
. to it afterwards I If it were to be held, diat it should appear 

on 

(c) Com. 6. (c) § 3. 

(<0 5 Com. Dig. 610. (€0 B. R. H, 19 Geo. 2. 2 Str.l2A9* 

(e) B. R. M. 1 Geo. 3. 2 Burr. (e) B. R. M. 1 Geo. 3. 2 Burr. 

1077. 1077' Law of N. Pr. 274. Ed. of 

(J) N. Pr. M. 1 Ann. 7 Mod. 118. 177 S. 

[<iy^] To the amount of more than {/) Carthm 35&« 
jSiOO. at any one time or meeting. 
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on die facQ of the instruinenti that more than 5 per cent, is to 
be paidy the statute would become almost a d^ letter ; for 
what usurer is so unskilful in his trade, as to suffer the usury 
to appear on *the face of the securi^ ? And how easy will it 
be for the lender to pay away bills on which he himself could 
not recover, either bonajide, to persons to whom he is in- 
debted, or colourably, to some secret partner in the business, 
but whose knowledge of the usury cannot be traced ? It is 
said, it will be dangerous to trade, if third persons cannot re« 
cover. But this supposes that usurious contracts are very 
universal ; and, if they are, it is highly proper they should re- 
creive a check of this sort. Besides, what greater risk will 
there be than is run every day, wh'en notes or bills are taken 
from women who may be under covertiue, or from young 
persons who ma^ be minors, unknown to the persons taking 
■uch notes or bills? If Harris 8c Stratton are solvent, the 
plaintiffs will not suffer; and it is the business of indorsees to 
satisfy themselves with respect to the solvency of the indorsor. 
Jn the case of Ellis v. Wames, there was an immediate secu- 
rity i^ven to the third person ; and so indeed it is supposed to 
be, m the case put by Lord Holt, in Hussey v. Jacob, as 
reported by Salkeld (a). 

Tbe coiu^t took till this day to consider ; and now Lord 
Mansfiblo delivered their opinion to the following effect: 

Lord MANSFiRLD,-^We have considered this case very 
attentively, and, I own, with a great leaning and wish on my 
part, that the tew should turn out to be in favour of the 
pluntiffs. But the words of the act are too strong [f 3], 
jSesides, we cannot get over the case on the statute against 
gaming, which stands on the same ground. This is one of 
those instances in which private must give way to public con-- 
yenience. It is less mischievous that the law should be as it 
IS with respect to bills and notes, than other securities; be- . 
cause they are generally payable in a short time, so that die 
^idorsee has an early opportunity of recurring to the indorsor^ 
if he cannot recover upon the bill. 

The PosUa to be delivered to the defendant[t l6l]. 



nsh 



LOWB , 

against 
Waller. 

•[744] 



(a) Salk. 344, 



[t l6l ] Vide Floyer v. Edmrds^ 
B. R. T. 14 G€o. 3. Cowp. 110. 



[p 3] But if notes are discounted 
for an usurious consideration, and 
transferred to an innocent holder, and 
the indorsor, who gave the usurious 
consideration, gives another security to 



the innocent holder, as a substitute for 
the notes, the statute does not avoid 
such substituted security between those 
parties. Cuthbtrt v. Haky^ 8 T. R. 
390. 
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1781. 



Ti.»rtd»j, Taylor against Whitehead. 



fSth June. 



A aootien nay HPRESPASS for breaking and entering the doae of % 
^jS^m^t™* A plaintiff, at the parish oi Othy, in Yorhshin. The do* 
ter % rule for a fcndant pleaded: ] . The general issue : 2. A ri|^t of way, 
Cadti£JU by prescription, through a lane of the phdntirs co^ 
ind at any time to the locus tti QUO, to Utley bridge OD the mrer #ri 




u^entcm?u°*— ^A«^ fAe tenants and octtqnersof the locus in quo were, ^ 

It b not a guod ^1/726 wheveof^ &c. £y reason of their tenure^ bound ta repair 

justificarion^in ff^g Jqj^^^ f^j^^ ff^g banks thereof next to the river; that, at the 

the defeudant Several times when, ^c. the lane was out of repair and over- 
la* a right of flowed ti'ith water, so that the defendant could not use die 
the^pu^tiff's ^ ^^y without imminent danger of the loss of his life^ ai^ 
land, and that goods ; and that he neceuariJjf went into, tfaro^igh, and oifSf, 
^nlhe'adjoin- ^^^ ^o<^^ t^ 9}^^, as near to his said way as he pos|»bly coiud^ 
ing land, be- as it was lawfuI for hhn to do for the cause aforesaid : 3. That 



cause the way 
was ixD 



p^s^L ^^^ locuSy 8^c. lay contiguous to a lane of the pliuntiff's, and 

from being over- that the said lane was aci^oinbg to the river Wharfe; that 
rWen' ^ ^ ^^ defendant had a right of way, by prescription, thioiq^ 

and over the lane; and, diat, because die lane and wav 
were overflowed with water from the said river so muak 
that the defendant eoiUd not at di%several times, tfc. pan 
or repass, he did necessarily go out of the said way as 
near to the said way as he possibly could, into, through, and 
over, t^c. 

The plaiqtiff havmg traversed the prescription to repair 
laid in the first specid plea, and the right of way laid in die 
last, the cause ean^ op to be tried, before Lord JLoughbo- 
KOUGH, at the summer assizes for Yorkshire, 1780; and the 
jury found for the phdi^tiff, on the geperal issue and the first 
special plea, and for the defendant on the last. 

In Michaelmas Term (a), a rule was obtained, to diew 
cause, why there should not be a new trial on the issue found 
for the defendant, as having been found agunst evidence, which 
rule was, upon argument, discharged (6). 

Afterwards, Fearnley obtained a rule to shew cans^ why 
the plaintiff should not be at liberty to enter up Judgment on 
that issue, as well as the others, notwithstanding me ftiding of 
[ 746 ] the jury, on the ground, that, in point of law, although the 
defendant had the right of way through the plaintiff's dose, 
he was not entitled to go upon the adjoining hmdof th^ idain- 
tiff, when the way was out of repair. 

On Saturday, the Sd of February, cause viras to have been 
shewn against this rule, and Lee objected, that it had been 

applied 

(«) Thursday/, 9th Nov. 1780. (P) Friday^ 24th Ntn 17S0. 
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applied for too late^ for that it was in the nature of a motioh 
hn arr^t of judgment; and^ he said, he had always understood 
the practice to be, that such a motion could not be made 
afVer a new trial had been moved for, unless^ the court, upon 
granting the rule for a new trial, should have given leave, if 
that should be discharged, to follow it by a motion in arrest 
of judgment It seemed, he said, very unreasonable^ that a 
party should be perinitted to avail himself, in so late a stage 
of die cause, of an objection that might have been taken in 
the first instance, by a demurrer to the plea, by which niode 
of proceeding, i^ the objection was found^ in law, all the 
expence and vexation of the trial, and the motion to set aside 
die verdict, would have been avoided. In answer to this, it 
was observed, by Dunning^ that it would be extremely ab- 
surd if an objecticm should be stated to the court, and they 
should be convince that the party had not, by law, a riglit 
to judgment in his favour, that they shoufd yet be necessitated, 
by any rule of practice, to pronounce sin errotleous judgment 
in his &vour, aiid so force the otlier party to bring a writ df 
4rror. 

After some consideration, and conference with the Master, 
Ae court declared dieir opinion, that a motion in arrest of 
judgment may be made at any time before judgmeiit is entered 
up, and that the present motion, being of the same nature, waft 
Hot too late. 

It bow appeared, that the officer, by mistake, had entered 
a verdict for the defendant on all die issues ; upon which it 
became necessary for the plaintiff *s counsel to move for a rul^ 
to shew catUe, why the rostea should not be amended, from 
the Judge's notes, agreeably to the finding of the jury, and that 
the rule then before the court should, in the mean time, be 
enlarged. 

The P&stea was afterwards amdided, and, this day, th« 
question on the vsjidity of the \akt plea was argued. 

Lee, Davenport, and H^ood, for the defendant. — ^They ar- 
gued as follows : — It is clear law, established by a number of 
cases, particularly that of Absor v. French, in Shower (a\ 
and Hennas Case (6), that, . where a common highway is out 
of repair, by the overflowing of a river, or any other cause, 
passengers have a right to go upon the adjacent ground. So, 
if the water impairs the banks of a navigable river, which, 
indeed, is considered as a highway, it is justifiable to go upon 
the nearest part of the field next adjoining (c). No cases are 
to be found upon the question as to private ways ; but there 
^re determinations, the principle of 'which is, that, where it 

becomes 
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(a) B. R. M, 30 Car. 5. 2 Shov. 
28. Lev. 234. 

(b) 8 Car. 1. Sir IV, J$na, 296. 



(q) Young V. — 
Lord Holt, 1 Ld. Raym, 725. 
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becomes impossible for a person to exercise his right widieHt 
a trespass on the soil of another, the law will excuse die tres- 
pass. Thus, in Dike 8c Dunsion's Case (d)T¥\, h tt 
stated [1], from the Yearbook of 6 Edw. 4. '' Tbat» if a 
^' man is to lop his tree^ and he cannot do it unless ti fall 
'' upon the land of (fnotJier^ then he may well justify the leD- 
** ing it upon the otlier*s land, because, otherwise^ he could 
^ not lop it at all." So, in the case of Miller v. FandryCy 
reported in Pophamie), ** A man may justisy cbasing dieep 
'^ with a dog upon another man*s ground, if he cannot odier^ 
** wise drive them off his own." And, in that case, there is 
one cited from 22 Edw. 4. 8, where it was held, '< That, for 
*' necessity, a man who plows may turn his plow on the land 
** of another;"— (BuLLER, Justice^ "There a custom w« 
^ laid.'') — And another from 8 Edw. 4. where it was laid 
down, " That, if a tree grow in a hedge, and the fruit fall 
** into another's land, the owner may go upon the laud and 
** fetch it.** These are all trespasses occasioned, as in the 
present case, by the unavoidable interruptbn of tfie exercise 
of private rights in the r^ular way. It is of no consequence. 
Upon this issue, who is bound to repair the road, because 
the justification is not, that the road was out of repair and 
ought to be repaired by the plaintiff, but that, by the over- 
flowing of the river, it was impossible for the defendant to 
pass amng the way, and, therefore, he necessarily went out ol 
It. If the question who ought to repair is said to be the 
material part of the case, and that Uie issue tried <m the 
second special plea was immaterial, the motion pught to have 
been for a repleader ; but, as the plaintiff tooknhe issue, the 

' * cooit 



(<0.fi. R. M. 28 & 29 El. God. 
4.52. 

[1] By counsel. 



(0 fi. JR. E. 2 Car: I. Popk. l6\, 
—-But that part of the Reports is not 
hyPopham. 



[f] The decision in that case goes a 
considerable length towards determin- 
ing the present in favour of the plain- 
tiff. It was there held, that the de-^ 
fendant, being entitled to a private 
way over the plaintiff's land, which 
was cut up with cart wheels,^ so that 
he could not so weU use his way as 
^tforcj could not justify filling up the 
ruts, and cutting a trench to let the 
water off: And though, on defendant 
demanding *' what remedy he shmild 
have,*' Ga'iicdy, J. observed, that he 
ought to have pleaded, that he could 



not use the way at all ; from whencs 
it might be inferred, that a justification 
like that which was pleaded in the pre- 
sent case, might be supported : Yet, 
SuU^ J. gave an answer, which seems 
to leave the defendant in much the 
same situation in which he is placed 
by the present case. For, said that 
learned Judge, in answer to the en^ 
quiry of the defendant's counsel (as 
the words arc given in this reporter) 
" if he went that way before in hit . 
^* '^shoes, let him now pluck oa ki$ 
•* boots r 
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court will not grant a repleader on hisJippUcation (J), Sup* 1 78 1 • 
posing it not to be true in all cases^ that a person * having v^^^/ 
a private way over the land of another, may^ ^hen the way is Tatloe 
impassable, justify going on the adjoining ground ; yet, surely, against 
he may, where the land over which the way is, and the ad- Wpiite- 
Joining land, both belong to the same person. He, or those head. 
under whom he claims, having granted a right of way over *[ 74fS ] 
his estate, if the usual tract becomes impassable, the right 
continues, and must be exercised on the neighbouring ground 
beloi^ng to the grantor. 

Lord Mansfield mentioned, diat Blackstone^ in his 
Commentaries, expresses an opinion, that the law of England 
corresponds with the Roman law, on this point, extending the 
right of going on the adjoining, ground, when a road is 
out of repair, to private as well as public ways (a\ and that 
CoMYNs, in his Digest y seems to have entertained the same 
opinion (6). 

fValker, Seijeant, for the plaintiff, insbted^ that, by the 
common law, die grantee of a private way is bound to repair, 
unless there is an express stipulation for the grantor to do it, 
Thi3 principle, he said, was clearly deducible from the ulti- 
mate determination in the ca§(s of Pornfrett v. Ricroft (c), 
where one having granted the use of a pump, for a term, to 
anodier, and the pump having fallen into lUsrepair, the grantee 
brought his action against the grantor, and^ upon demurrer, 
the court of Kinoes Bench held, (three Judges :^ainst Twis- 
DEN,) that it well lay, for that the grantor was bound to re- 
pair; but, upon a writ of error to the Exchequer Chamber ^ 
their decision was unanimously reversed. Now, on this re- 
cord, he said, it was expressly found, on the first special plea, 
that the plaintiff was not bound to repair, and, by the second, 
no custom or duty for him to repair was alleged. The de- 
fendant, therefore, must be considered as bound to repair in 
this case ; and, if the road had become impassable by his 
neglecting to guard against the overflo\ving of the river by 
keeping up the banks, it was his own fault, and he could not, 
on that account, be entitled to trespass on the neighbouring 
ground. 

The court stopped Feamley, who was to have argued on the 
same side. 

Lord Mansfield, — ^The question is upon die grant of ' 
this way. Now it is not laid to be a grant of a way, gene- 
rally, over the land; but of a precise specific way. The 
grantor says. You may go in this particular line, but I do not [ 749 ] 
give you a right to go eidier on die right or left. I entirely 

agree 

(f) Supra, p. 396. CcJ B. R. M. 21 Car. 2. 1 Smmd. 

(a) 3 Bi. Comm. p. 36. ♦ 321. 

(bj Com. Dig, Tit. CAimin. D. 6. 
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^ee widi my brother Walker ^ that^ by comlnoii law, fee 
who has the use of a thing ou^t to repair it. The grantor 
mau bind himself; but here he has not do&e it. He has not 
unoertakcn to provide against tlie overflowing of the river ; 
andy for ought that appears, thai may have happened by die 
neglect of the defendant. Highways are governed by a St 
fbrent principle. Tliey are for the public sernce, and if tibe 
u«<uul tract is impassable, it is for the general good that people 
sdiould be entitled to pass^n another litie. 

WiLLES, and Asuhurst, Justices, of diesaine opinion, 
BuLLERi Justice f'^lf this had bc^ a way of necesai^, 
the question would have required consideration, but it is 
not so pleaded. It does not appear that the defendant 
had no other road. There can be no ground for a repleader, 
for die fi^ is substantially bad; there is no fact allied 
in ft which it could serve any purpose to deny, or go to issild 
upon. 

The rule made absolute. 



ZiNK against Langtok. 

TN last Easter Termy on Wednesday ^ the Sd of M^f^ 
^ S. Heywood obtained a ndt to shew cause, why an at- 
tachment should not issue against the Prothonotaiy of tlia 
court of Common Pleas for die county palatme of hancaster^ 
for not obeying a writ of certiorari, which had been directed 
to him, to remove the proceedings in this cause from that court 
into this£l]. 

The Attorney-General, afterwards, in the same term, o1^ 
tained a rule to shew cause, why a supersedeas to the writ of 
certiorari should not issue. 

Both these rules were enlarged till the present term, and, 
thb day, they were spoken to, by the Attomqf^Generalf and 
r ^5Q 1 fVilsony in support of the rule for a supersedeas^ and hj 
Dunning, on the other side. 

Tte 



Thonday, 
S8th June. 



A eertiofan can* 
not be sued out 
as uf course, and 
without laying a 
apecial around 
before the court, 
to remove pro- 
ceedings from 
tilt oburts of the 
counties palap 
tine. 



[l] The writ of certiorari dut of 
this court was directed to the Chan- 
cellor of the county palatine, and 
coinmanded him, that, '' by our writ, 
*' under the seal of our said county 
** palatine/' he should command the 
Prothonotary to certify the said plaint 
to him, *' that you may certify the 
** same to us at iVet^tmimftbr^ SfC** In 
obedience to this, a writ was made out, 
directed to the Prothonotary, in the 



nature of a certiorari^ (but called a 
mandate in the language of that court,) 
under the seal of thb county palatine^ 
but in the King's name, commanding 
him to certify the plaint, ^'C.** to ms, 
so that the same may appear to us 
at Westminster, SfC." Neither of th§ 
writs assigned any particular ground, 
but only said, *' we being willing," for 
certain reasons, to bo certified onacer* 
tain plaint, ^€» 



(( 



it 
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The circumstances of the case were these: Before the 17g1 
time to plead^ in the action below, was expired, the writ from v^^^^ 
this court, together with another from the Chancellor of the Zujck 
county, consequent upon it, (as mentioned in note[l],) were . ^igajnst 
delivered to tlie deputy Prothonotary. As he had never be- Langtozt* 
fore known an instance of such a proceeding, he deferred 
returning the writ, and, at the next Assizes, Willes, Justice, 
granted a rule to shew cause, why the plaintiff should not 
sign interlocutory judgment, notwjlthstanding the certiorari; 
and, upon shewing cause, and hearing the question, whether 
the certiorari would lie, argued, he permitted the plaintiff to 
sign interlocutory judgment, but, on condition^ that he should 
not take out execution, till there should be an opportunity of 
moving this court. A writ of enquiry was afterwards ex- 
ecuted, and damages given, to the amount of <£672. 45. 6d, 
but final judgment was not signed. The affidavits on which 
the rule for the attachment was moved for, did not state 
any particular cause, and it came out, when the case was 
argued, that the attorneys on both sides had agreed, that the 
motion below should be made for signing interlocutory judg^ 
ment. 

It was contended, by the Attorney-General^ and Wilson, 
that, as there was no instance of a certiorari to a county pa- 
latine to remove a record before judgment, it must be pre- 
sumed, that the court has no right to issue such a ^lit; at 
least, the novelty of the attempt showed there was no neces- 
sity for exercising the right, if it really existed. It would 
be highly inconvenient, particularly in the county palatine 
of Durliam, because, there, the pleadings begin, and the 
cause comes to trial, at the very same assizes; but, if a 
certiorari could be brought, defendants would in general come 
provided with one instead of a plea ; and^ if the practice can 
be supported in the case of the county palatine of Lancaster, 
it must be equally valid in that of Durham. But, at all 
events, they said, the court must have a discretion, and it was 
sufficient reason to supersede the certiorari in this case, that 
it had been sued out as of course, without any special cause, 
and obviously only for the purpose of delay; and the court 
would not grant an attachment for not obeying a writ which 
never ought to have issued. 

On the other side, Dunning stated, that there were in- 
stances of writs of this sort having issued, and, particularly^ [ 751 ] 
one about seven years ago, which could be produced, where 
there had been a return, but the cause was afterwards made 
up. The question, on the nile for an attachment, was not, 
he said, whether the writ had issued properly or not. A cer- 
tiorari had, in fact, been directed to the Chancellor of the 
county palatine, who had not taken upon him to question the 
propriety of it^ but bad thereupon issued his mandate to the 

Vol. n. A a Prothonotary, 
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1781. Prothonotary. The Protbonotary ought to have obgdi % 

v^^^.^/ Mrithout examining ivhetber the defendant was i%ht or wv^ 

ZiNCK in suing it out; and then, when returned, the plaintiff mi^ 

against have moved to quash it, if he had been so advised. The de* 

Langtok. fendant had not stated the reasons for suing it out, ia ttn 

affidavits he had filed, because they were not at all rekvHt 

to his motion. As to the agreement between the attonij^ 

that did not purge the contempt of the officer, ^irfiidi hid 

been incurred before the assizes began. 

Lord Mansfield, — ^The only consequence of AcirA 
would have been, that the cause would have gone back, to he 
tried, six months afterwards, by a jury of the same comity, 
and probably befpre the same Judge; for records in m 
court, in causes firom the counties palatine, are sent to be 
tried there. There is no doubt but ibid court may, under 
particular circumstances, as in a case which calls strongly for 
a trial at bar, grant a certiorari to remove proceedings from 
a county palatine [2]. But such a writ cannot be sued out, 
without laying a ground for it, and, as the writ was sued oat, 
in this case, without laying any ground, it issued improvi- 
[ 752 ] dently, and must be superseded; and, as^to the officer, be if 
cleared from any contempt in not obeyii^ it, by the agree- 
ment between the attorneys. 

The rule for an attachment discharged, and the o&er made 
absolute [3] [t 102]. 

[2] In Easter Term, Q2 Geo. 3. on the prosecutor, for which there i* a 
JVednesday, the 1st oi May, in a case sort of reason, viz. that it being the 
of Williams v. Thomas Sp another, a suit of the King, he may try it where 
rule was obtained to shew cause, why he pleases. But ihere is one at the 
a writ of certiorari, which had been suit of a defendant, in the caseoi Rtx 
sued out by the defendant as of course, y.James^ T, 10 /F. 3. 12 Mod. IS7* 
and without any application to the " — Wallace, and Dovglas, for ^le plain- 
court, to remove the proceedings in an tiff. — Bower ^ for the defendant.— Lord 
action depending ia the court of Great Mansfield said, that the writ was 
Sessions for the county of Pembroke, not of course, and as it had been sued 
should not be superseded. On Mon- out in this case, without laying any 
day, the 13th of May, the last day of ground before the court, it must he 
term, cause was shewn, and an affidavit superseded. <^ In all cases where a 
of the defendant produced, by which defendant applies for a eertiorariy he 
he swore th^t from the influence of the must lay some ground for it, before 
plaintiff in the county of Pembroke, the court, supported by affidavit. R. v. 
4ind his being himself an entire stran- Eaton, M, 28 Geo. 3. 2 Term Rep. 89* 
ger there, he believed he could not [3] Final judgment was afterwards 
have a fair trial. It was said on this signed, and the defendant brought a 
occasion, that there were many in- writ of error in this court, upon which 
stances of certioraris to counties pala- the judgment below being affirmed, a 
tine, and to the court of Ely, and sevc- rule was obtained to shew cause, why 
ral, to remove indictments from the the Master should not compute intc- 
courts of Great Sessions in Wales. In rest on the sura given by the j ury on the 
general, indeed, those were brought by writ of enquiry, from the day of sign- 

ifl2 
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ing final judgment below, down to the 
time of the taxation of costs, and why 
the same should not be added lo the 
costs taxed for the plaintiff. In Easter 
TerfNy 22 Geo. 3. on the last day of 
that term, 5. Heywood argued against 
the rule, and Wilson in support of it. 

By 3 Hen, 7: c. 10. — reciting that 
, writs of error were often brought for 
delay, — it is enacted, " That when 
** judgment shall be affirmed, or the 
** writ discontinued, or the party non- 
suited, on a writ of error brought by 
a defendant or tenant, the person 
against whom it is sued out, shall 
recover his costs and damage, for his 
delay ^nd wrongful vexation in the 
same, by discretion of the Justice faj 
" afore whom the said writ of error is 
" sued." 19 Hen, 7. c. 20. recites 
this act, and that it had not been put 
in force, and enacts that it shall be 
thenceforth duly put in execution. 
Heywood contended, that interest 
could not be allowed under this statute, 
because, at the time when it passed, 
and until the following reign, all inte- 
rest was against law (A), and, therefore, 
though the word " damage" was used 
in the statute, it must be considered as 
only tautology, and synonymous to 
*^ costs.*' He cited Penruddock v. Er- 
rington, B. R. M. 39 ^' 40 Ei. Cro. 
EL 5S7. Coan V. Bowled, B. R. M. 
2 JV. Sf M. 1 SalL 205. and Bowton 
V. Nicholls, B.R. H. 10 Car, 1. Cro. 
Car, 401, as authorities to shew that 
the statute of Hen. 7. is to be construed 
strictly. But he chiefly relied on the 
case of Holroy v. Ebizson, B, R, H, 
1 Geo. 1. 10 Mod. 274, as directly in 
point. — ^That was an action in C B. on 
several promises; judgment by de- 
fault;^ writ of inquiry; and final judg- 
ment; and that judgment affirmed, 
upon error brought in B, R, Upon 
this affirmance the court was moved, 
on 3 Hen. 7. c, 10. that the defendant 
in error should, besides his costs, have 



interest allowed him for 178I< 
the sum adjudged due to v^,.^^^ 
him, pending the time of Zt-ncK^ 
the writ of error, from the a^y-jn-* 

judgment. The question t .*\, „ 

was fully argued, and, 
against the application, the practice 
of the court of Exchequer Chamhery 
which was admitted to be not to allow 
interest, was relied on, and it was in* 
sisted, that costs and damages are 
often, in law, synonymous expressions, 
and ought to be so understood in con- 
struing the statute of Hen, 7. On the 
other side, it was said, that the court 
oi Exchequer Chamber, not having been 
erected at the time of the statute, was 
not within the operation of it, and 
that, though the word " damna'* docs 
sometimes signify costs, yet it neveif 
does when joined with ^^ citstagia ;** 
and that costs and damages are distin- 
guished in every Postea. The court 
took time to considei*, and then deli- 
vered their unanimous opinion ; " That 
*' the defendant, upon a writ of error 
'^ brought into B. R, should not have 
" interest allowed him by way of da- 
** mages for the sum adjudged due to 
*' him from the time of the first judg- 
" ment, pending the writ of error, for, 
" at the time of making the statute of 
" 3 Hen, 7. c. 10, all interest was re- 
" puted unlawful ; and, therefore, 
'* that statute could not give it. In 
" fact, when interest run highest, as 
** at 10 per cent, it had not been al- 
" lowed. In the Exchequer Chamber^ 
" it had never been allowed, and uni- 
" formity of practice was to be wished 
*' and endeavoured.*" — Heywood then 
observed, that it was clear, from 
2 And, 123, as well as from thejudg- 
ment of the court in the last-mention- 
ed case, that the statute of Hen. J, ex- 
tends to the court of Exchequer Cham* 
ber, and that the practice of that court 
never to allow interest was not only 
admitted by the parties, and recognized 
by 



(a J Supra, 56l. Note (5). 



fbj Supra, Low€ v. Waller, p. 740. 
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1 7 8 1 • ^y ^* court, in that case, 

. ^ ^ . but also stated by^tord 

ZiNOK MansfiMy in the case of 

against -So<Zi7y s. Bellamy, B.R.M. 

I Blackst. 2o7. He ac- 
knowledged, that, in one sort of ac- 
tion, viz. quare impcdit, this court had 
allowed interest, as in the case of the 
Bis/top of London v. The Mercers Com- 
pany, B. K. H, 5 Geo. 2. 2 Str. 925. ; 
an anonymous case, M. 4 Car. I . in 
Cro, Car. 145.; and the case of The 
Earlof Fanbroke v. Bostock, M. 5 Car, 
1. Cro. Car. 173, but, in that action, 
he said, the interest was allowed as a 
compensation to the party for being 
kept out of a living, from which, at 
the time of Hen. 7> a legal annual 
profit would have been derived ; 
whereas, at that time, no legal annual 
profit could have been derived from a 
sum of money; and, therefore, to pre- 
vent a party from making interest, by 
keeping him out of it, after judgment, 
by a writ of error, was no legal da« 
mage.— /ftV^on, on the other side, said, 
that the only reason he could see for 
the re-enactment of 3 Hen. 7- c. 10» 
by 19 Hen. 7. c. 20, was, that the 
Judges had scrupled enforcing the for- 
mer statute, on account of the ideas 
entertained, in those days, about the 
illegality and sin of taking interest. 
But though it might be unlawful to 
take interest in the reign of Hen, J. 
and, therefore, it might not, their, be 



any damage in the eye of the law to be 
prevented from making interest of a 
sum of money, yet, as soon as the le- 
gislature permitted interest to be- 
taken, the loss of the opportunity of 
making interest became a legal da- 
mage, to which the act of Hen. J, 
would apply. He admitted, that in- 
terest was not to be allowed as of 
course upon the affirmance of a judg- 
ment by a court of error, but required 
an application to the court. This had 
been stated by Lord Mansfield, in the 
case of Bodily v. Bellamy ^ and was all 
that there was in that case applicable 
to the present.— Lord Mansfield men- 
tioned, that what he had delivered on 
tha:t occasion, was the result of a strict 
enquiry into the practice of all the 
courts. He said, the present question 
was a matter of some consequence, 
and, therefore, the court would think 
of it till the next term. In T. 22 Geo, 
3. (Friday, the 27th of June,) his 
Lordship delivered the opinion of the 
court, that " damage'' in the statute 
of Hen. 7 > must mean something dif- 
ferent from costs, as both words are 
used : that the question was, what was 
to be the rule for assessing the dam^fge; 
and that, in this case, the interest 
ought to be the measure of the damage, 
the action being for a debt (a); but 
that, in. a case of another sort, the rule 
might be diflferent. — The rule was, 
therefore, made absolute, 
[t 162] Vide 2 Bulstr. 158. 



(a) The action was indebitatus aS' 
svmpsit. C^ If by the course of the 
court of error, interest is not comput- 
ed in the allowance of costs, on the 
affirmance of the judgment, the jury 
may give interest by way of damages, 
from the time of signing the original 
judgment. Entwistle v. Shepherd, B. 
R.M. 28 Geo. 3. 2 Term Rep. 78. But, 
in debt on a recognizance against bail 
in error in the Exchequer Ch(nnbcr,ihe 



bail are not liable to pay interest be- 
tween the time of the original judg- 
ment and the affirming the words of 
the recognizance, in that court of error, 
being, to pay the sum, SfC. and such 
further costs, SfC. In B. R. the bail in 
error undertake to pay the sum, SfC. 
** as also all such costs and damages, 
" &c." Frith V. Leroux, B. R. M. 28 
Geo. 3. 2 Term Rep. 57* 59. & note 



[f] For cases on the allowance of interest, generally, as damages, sce^. 
370, supra, note [f], . 
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GooDTiTLE, Lessee of Winckles, against Friday, 
BiLUNGTON and Another. ^^^ ^"^^ 

'T^HIS was ahejectment,tried before Lord Loughborough, By a devise,— 
-*• at the last Lent Assizes for the county of Buckingham. {Jell'nvw wid*' 
A verdict was found for the plaintiff, subject to the opinion of ihe life of the 
the court, on a case reserved, which stated, (as far as is mate- •"'vivor, but, ja 

- I ^ ^'i, ' 4 '^ case £. should 

rial,) as toiloWS : marry and have 

Bernard Chevally in 1774, madehb will, in which, inter [jf^dUlhVj?" 
alia, there was this devise : — ^* Next, I give and devise unto to J9. and her* 
•' my said loving wife, Elizabeth Chevall, and unto my *\f "» ^'^^ "f *• 
'* daughter Anne Clievall, all that mj messuage, tenement, gie and wlth^t 
'* or farm, (S^c. viz. the premises in question,) to hold the said »"««. then to X 
*' messuage, tenement, *or farm, ^c. unto my said wife Eliza- " and'^rtake" 
" beth Chevally and unto my daughter ^;2;<e Chevall, for and a joint estate for 
" during the term of their natural lives, and the life of the [in^rt reroun- 
** longer liver of them, in equal proportions, share and share ders in fee-tim- 
'' alike. But, in case my said daughter Anne Chevall Se'ai'^tiv^ 
should happen to marry and have issue of her body laze- 
fully begotten, then, and in that case, after the decease of •[ 754 ] 
'' my said wife, I give and devise all and singular the said 
'^ messuage, tenement, or farm, l^c. unto my said daughter 
" Anne Chevall, and to her heirs and assigns for ever. But, 
**ifmy said daughter should happen to die single and un^ 
** married, and without issue of her body lawfully begotten, 
'^ then, and in that case, I give and devise all and singular the 
'' aforesaid premises last above-mentioned, unto my said wife 
" Elizabeth Chevall, and to her heirs and assigns Jor erer." — 
Tlie testator died on the 27th of December, 1774, leaving 
Elizabeth Chevall, his widow, and his daughter Anne Chevall, 
who was by another wife, his heir at'law. Elizabeth Chevall 
died on the SOth of June, 1775. After her death, Anne 
Chevall suffered a recovery of the premises in question, and 
devised them to the defendants. She afterwards died unmar- 
ried. The lessor of the plaintiff was the brother and heir at 
law to Elizabeth Chevall. 

• The question was, Whether the limitation over to Elizabeth 
Chevall, and her heirs, was barred by the recovery suffered by 
Anne Chevall*^ 

Graham, for the plaintiff, contended, that it was not ; for 
that it was eitlier an executory devise, and not too remote in its 
creation, or a vested remainder, after estates for life to Eliza^ 
beth and Anne Chevall and the survivor, and a contingent 
estate-tail to Anne Chevall. 1 . Qn the first point, and wnich 

Aa3 was 
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1781* ^'^^ founded on the supposition that the limitation to die 
' v^»v/^^ dai^htery in case she should marry and have issue, was in 
GooDTiTLE fee-simple^ he admitted, that it would be necessary for him 
against ^^ distinguish this case from that of Luddiugton v. Kime (a), 
and other subsequent cases of the saine sort. In all those 
bases, he said, the limitation over \v^s soch, that, though the 
contingency on which it was liniited should happen before the 
end of the original specified duration of the particular estate, 
yet it must await the natural expiration thereof, before it could 
vest in possession. Thus, in Luddington v. Kime, thou^ 
the tenant for life might have issue-male in his life-time,which 
was the contingency on which the remainder to such issue- 
male was limited, yet the estate to such issue-male was not to 
take effect in possession, till after the regular expiration of the 
particular estate by the death of the tenant for life. This is 
essential to the idea of a remainder, according to the defini- 
tion in Coke Littleton, viz. ihat it is ^' a remnant of an estate, 
^* in lands or tenements, expectant upon a particular estate, 
'^ created together with the same at one time (b).** So, in 
Chudleigh*8 case (c), it is said, — ^** The rule of law is, that 
^* he in remainder must take the land whepi the particular 
** estate determines, or else the remainder shall be void (d);^ " 
— In Cholmley^s case (e) — '^ A remainder ought to take eflfect 
** in possession when the particular estate ends (f) ;''-=-And, 
in Borastori^ case (g), almost in the same words, — ** The 
'' remainder ought to commence in possession, when the par- 
^' dcular estate ends (h).'^ — In like manner, the definition of 
a remainder in Noj/*s Maxims is, '^ That it is the residue of 
** an estate, at the same , time appointed over, and must be 
*^ grounded on some particular estate given before, granted 
^^ for years or life, and so forth ; and ousht to begin in pos^ 
*^ session, when the particular estate endeth (t )/' The same 
principle is laid down repeatedljF in the case of Colthirsi v. 
Bejushin^ in Plowden (k) [1]. But, here, the .limitation to 

the 



(a) C. B. E. 9 W, 3. 1 Ld. Baym. 
203. 1 Salk. 224. 3 Leo. 431. and 
stated svpra, 265. v 

{b) Co. Littl. 143, a. 

(c) B. R, H. 31 EL 1 Co. 120, a. 

((f) Ibid. 135, a. 

(e) Scacc, E. 39 El. 2 Co. 50, a. 

(f)Jbtd.5\,a. 

(g) B. R. H. ^SEl. 3 Co. 19, a. 

(A) Ibid, n, a. 

(0 Noy*s Maxims, 31 . 

(k) C. B. E. 4 Edw. 6, Plowd. 21. 
^.32. 



[l] All the definitions here cited, 
and relied on, point only at this essen*«« 
tial quality of a remainder, that it 
must be so limited as that it may ,^ by 
possibility, be capable of vesting ill 
possession, at the latest, on the regular 
and natural determination of the parn 
ticular4?state; or, as it is expressed, 
though rather obscurely, in Plawdas 
(25), '* that the particular estate cos- 
" tinues when," (which word means 
until J " the remainder vests." It docs 
not cease to be a remainder, because 

it 
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the daughter Anne Chevall, in case she should marry and 
have issue of her body, was not to w^t till the natural expira- 
tion of the first estate for life to her, but was to take effect in 
her life-time^ as soon as the contingency on which it was 
limited should happen. It is, therefore, not a remainder, 
but a conditional limitation. As soon as stie had married^ 

and 
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k may vest in, possession on an event 
which, from the terms, or from the 
legal nature, of the original limita- 
tion, shall defeat the particufar estate 
before its natural or regular expira- 
tion. Every remainder limited after 
an estate for life may vest in posses- 
sion before the death of the tenant 
for life, (which is the term of the 
natural expiration of the particular 
estate,) namely, in consequence of any 
forfeiture \yhich he may commit. 
'Some have been inclined to consider 
conditional limitations after particular 
estates, (as, for instance, after an estate 
for life,) but limited to vest in posses- 
sion on a contingency which may hap- 
pen before the death of the tenant for 
life, as not being remainders (/)• Thus, 
if an estiite is given to -^. for life, pro- 
vided that, when C. returns from Rome, 
It shall, from thenceforth, be to the 
use of B. in fee, it is said this limita- 
tion over is not confined to the remnant 
expectant on the particular estate be- 
fore given to A.,' but may interfere 
with, and in part defeat and supersede, 
that first estate, instead of awaiting its 
regular determination ; and, therefore, 
it does not answer the definition of a 
remainder in Co. Littl, 143. a. (cited 
4upra, p. 7^^)* l^ut this seems too 
great a refinement. Every estate for 
life may, by the act of the tenant for 
life, be defeated, and abridged, before 
its regular expiration, and, thereby, 
let in the remainder over in the manner 
jabove-statcd^ and the only difference 



between such limitations and the others, 
is, that, in the others, the estate for 
life is not abridged by the act of the 
tenant for life, but by some extrinsic 
event which happens also to be the 
contingency on which the limitation 
over depends. But no decided cases 
that I am aware of, have aver con« 
sidered limitations of this last sort as 
not being remainders. They have all 
the legal incidents and attributes of re- 
mainders. They may be barred in the 
same manner, (Page v. Hayward, 2 
Salk. 570.) and are limited to vest in 
possession, at the latest, on the regular 
determination of the preceding estate ; 
for, in the case put, if C. shdtild not 
return t'rom Rome till after the death 
of A, I conceive the estate to B. could 
not take eflBect. This, 1 think, is to be 
collected from the determination in 
this very case of Goodtitle v. Billing" 
ton; for it seems that it would hare 
made no difference, with regard to the 
contingent limitation over to thedaugh- 
ter in the event of her marrying and 
having issue, although the joint estate 
with the widow, and the survivorship, 
had been given, not to the daughter, 
but to a stranger. Indeed, what dif« 
ference, more than what is merely ver- 
bal, can there be shewn to be between 
an estate to ^. till C. returns from 
Rome, and then to remain over to B» 
and an estate to A. provided that when 
C returns from Rome, it shall, hence- 
forth, be to B. Under both forms of 
expression, A. takes an estate for life 

defeasible 



/y Fearne, 3d Edit. p. 9, 10. 
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and had issue^ the estate^ to her and her heirs^ would hate 
taken effect, and would have enlarged her interest, and 
merged her estate for life. This limitation to the dauebter 
is, therefore, within the principle of the decision in Pells v. 

Brown 



defeasible on the very same event, 
and B. a contingent interest depend- 
ing on the very same event. The ex- 
pressions " till, &c." and " Men, &c." 
m the first case seem to me to be ex- 
actly convertible with " provided that 
" whefiy &c." It shall then, &c. in the 
other. Now the first is given as an 
example of a species of contingent 
remainders, in the very work where the 
supposed distinction is stated (</). As 
to the first limitation, in either case, 
being to A, indefiniteli/, or to ^. for 
life, that can make no difference, be- 
, cause a limitation to A. indefinitely, 
carries a life interest, as efifectually as 



if the words **for life** were added. 
The law supplies them (e). In short, 
the expression and idea of a condi- 
tional limitation was originally adopted 
to evade the necessity of the entiy of 
the heir, in order to take advantage of 
the defeasance of a prior estate, and 
all conditional limitations in wills seem 
reducible, either to the head of execiK 
tory devises, of which sort was that in 
Pells V. Brown, or of contingent re- 
mainders* to which the second limi- 
tation to the daughter in this case 
of Goodtitle v. BilUngton^ seems to b^ 
long [f]. 



(d) Feame, p. 4. 10. 



CeJ Co. Littl. 42. a. 



[f] This note hap been made the 
subject of very learned and minute 
discussion in a subsequent edition of 
feam^s Essay; of which it is not 
possible to obtain an adequate idea, 
without reference to the original work, 
pp. 8. & 334, of the fifth edition. 
Fearne observes that, of all the pas- 
sages referred to as definitions, only 
two are properly so denominated, viz. 
that from Co. Litt. 143, a. and from 
Nofs Maxims ; and he infers from the 
usage of the words remnant and resi- 
due in those passages respectively, that 
they necessarily import something not 
included in the particular estate, and 
by which that estate is not abridged. 
He argues, that the instance suggest- 
ed in the note, of a remainder coming 
into possession by forfeiture, cannot 
apply; because, forfeiture is no one 
ot the regular modes of determina- 
tion incident to an estate for life. He 
also disputes the position in the note, 



that the conditional limitations in 
question " have all the legal incidents 
and attributes of remainders :" and he 
quotes the case of Cogan v. Cogoa, 
Cro, Eliz. 360, as a decided case, 
which establishes the point, that they 
are not valid as remainders, when 
created by deed, which case is also 
relied on, for the same purpose, by 
Gilbert, C. B. : as is mentioned by 
Fearne, and appears more fully from 
Gilbert* sTreatise on Remainders, printed 
at large in the 7th vol. of the 8vo. 
(fifth) edition of Bacon's Abridgment, 
p. 800. Fearne (p. 14.) puts some 
cases of conditional limitations by 
will, where the estate to arise upon 
the contingency is not to accrue to the 
person entitled to the particular estate, 
but to hini in remainder, which he 
maintains would be valid limitations, 
to operate as executory devises ; but 
which, if the distinction maintained by 
him were discarded, would rank as re- 
mainders. 
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Brown (a). Tlerey an estate was given in fee, defeasible on 1 7 8 1 • 
the event of the devisee dyii^ withdut ^ssue, living the devisee y,^^,^^^^^ 
over. Here, a life estate is given^ enlargeable on the event Goodtitls 
of the daughter's marrying and having issue. In Pells v. against 
Srown, the limitation was held to be, not a remainder^ but 
a conditional limitation, and good by way of executory devise. 
Here, in like manner, the second limitation to the daughter 
is not to be considered as a remainder ; and, if it is not, the 
subsequent limitation must be an executory devise. As an 
executory devise, it is not too remote, for it is Umited to vest, 
if at all, on the death of the daughter. £. But, if the second 
limitation to the daughter should be thought to be aremain- 
der, then it may be necessary to consider, whether the testator 
meant to give her any thing more than an estate-tail by that 
limitation, and, though the word» are, '^ Unto my said 
'^ daughter and to her heirs and assigns for ever/' yet subse- 
quent words may restrain the estate to a fee-tail, as in the ^ase 
o£ Doe V. Reason (jb). Here, there are subsequent words 
which seem to indicate an intention only to give the daughter 
an estate-tail; and, if that constructicm should prevail, the 
last limitation over to the wife was a vested remainder, and, 
of course, not barred by the recovery^; for it is only contin^ 
gent on the si^position of the preceding contingent limita- 
tion being in fee ; it being a rule, that all estates . limited 
after a contingent fee, must be contingent, on account of 
the established maxim, that a fee cannot be mounted on a 
fee. 

During Graham's argument, Bulleb, Jti^^fce, observed, 
that, if Anne Chevall had married and had issue, her hfe 
estate would not have meiged, as contended by Graham^ 
because it was not limited to take effect till the death of the 
wife. 

Le 



(a) B, R. M. ISJac. 1. Cro. Jac. 
590. 



(h) B. R. T. 28 Sr 29 Geo. 2. S 
WUi. 224, anj stated supra, p. 267. 



9E=se 



maindcrs, and be, therefore, considered 
as barrablc. And (p.. 338.) in a de- 
tailed statement and discussion of the 
principal case, he shews, (in concur- 
rence with the observation of Buller^J,) 
that the estates in fee here limited, 
would only vest in interest ^ and not in 
possession, during the continuance of 
the estates for life ; and, therefore, 
could not be said to *^ abridge the 
particular estate.*' Fearne agrees to 



the statement, that limitations of thiA 
nature, when created by will, are ie» 
ducible, in effect, to contingent re« 
mainders, or executory devises ; and 
observes, that the point in judgment, 
in the principal case, does not militate 
against his definition ; which is indis- 
putably true, whatever may be thought 
of the controversy arising from the 
argument used by the counsel. 
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Le Blancy for the defendants, contended, that, wbedier Ae 
daughter took at first an estate-tail, or only an estate for life, 
the remainder over to the widow was barred by the recoveij. 
If she took an estate-tail, the case was clear; but, if she only 
took an* estate for life, then, he said, the limitatioa ta die 
widow was upon a contingency with a double aspect ; it was 
a concurrent remainder in fee, created in the alternative, with 
a contingent remainder in fee to the daughter ; and, a reco* 
very having been suffered by the toiant for life, every body 
was barred but the heir at law, which the daughter herself 
was in this case. He insisted, that it was impossible to dis- 
tinguish this case from those of Luddington v. Kime (a), Doe 
V. Holme (6), and Goodright v. Dunham (c), that the second 
limitation to the daughter was capable of taking effect as a 
contingent remainder in fee, and, of course, diat to the wi- 
dow was so; and it was an established maxim, that, when* 
ever an estate can take effect as a remainder, it shall not be 
construed to be an executory devise [2]» — He also said, he 
meant to argue, that, if the limitation to the widow should 
be held to be an executory devise, yet it ought to be considered 
as limited on an indefinite failure of issue, and, therefore, too 
remote; but Lord Mansfield said, it was impossible to 
maintain that position, for that die words clearly confined the 
failure of issue to the time of the daughter's death. ^ 

Lord Mansfield, — The rules and principles laid down 
by Mr. Le Blanc are indisputable. It is perfectly clear and 
setded, that where an estate can take effect as a rendainder, 
it shall never be construed to be an. executory. devise, or 
springing use. Here, the first limitation is to two persons 
and the survivor, so that a preceding freehold will be in the 
survivor, and the estate over is limited on a contingency upon 
which a remainder may depend. It is to the daughter and her 
heirs, (not issue,) if she should marry and have issue, and it 
must have taken effect after the death of the survivor. There 
is another contingency, on the event of the daughter dying 
unmarried and widiout issue, (not on failure of her issue,) and, 
upon that event, the limitation is to the widow in fee. But 
the tenant for life, by the recovery, has barred the contii^ent 
remainders. 

llie Postea to be delivered to the defendants. 



faj C. B, E. gfV.S. I Ld. Raym. 
203. I Salk. 224. 3 Lev. 431, and 
stated supra^ p. 265. 

(b) C. B. T. 11 Sf M. 12 Geo. 3. 
IFils. 237.241. 2 Blacht. 777, and 
stated suprdy p. 265* 



(c) M. 20 Geo. 3. »ttpra, p. 264. \ 

[2] In Pells v. Brown^ the liroittp 

lion over could not enure as a remaio- 

dor, because it was limited on the de* 

feasance of a defeasible vested fee. 
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against Sidebotham and Another. 



it 



/^N an ejectmenty tried at the last Spring Assizes for the 
^^ county of Oxford, before Heath, Justice, a special 
verdict was found, which stated : That one William Spar- 
rowhawk, being seised in fee-simple of the premises in 
question, on the 10th of February, 1758, made and duly 
executed his will, and, thereby, devised as follows : — " For 
^' those worldly goods and estates wherewith it has pleased 
'' Almighty God to bless me, I give and dispose in manner 
'* following. Imprimis, I give and bequeath to my sister 
" Susannah Mitchell j one shilling. Item, I give and be- 
queath to John Mitchell, son of Susannah Mitchell, one 
shilling, to be paid by my executrix herein-after named, 
^^ vrithin three months after my decease. Item, I give and 
** bequeath to my loving wife, Susannah Sparrowhawk, all 
'^ the rest of my goods and chattels, and personal estate 
'^ whatsoever. Also, I do give and demise unto Susannah 
** Spanowhawk, my said wife, her heirs and assigns for 
'' ever J all my lands lying in the parish of Bampton in the 
** Bush, in the county of Oxford, and now in tne occupa- 
*^ tion of Mary Sparrowhawk of Aston, in the parish afore- 
^' said. And I mve and bequeath to my loving wifeafor^ 
^^ said, all my lands, tenements, and houses, lying in the 
^* parish of Chipping Norton, (to wit) the house I now live 
'^ m, the Sign of the Plough, standing between the houses 
" of W. W, and T. A, andnow in my occupation, with the 
^' yard, garden, and out-houses, and all other appurtenants 
^ thereto belonging. Lastly, I do make and constitute 
** Susannah Sparrowhawk, my said wife, full and sole exe- 
'^ cutrix of this my last will and testament." — ^That the testa- 
tor died seised in fee, on the 20th of September, 1766, leav- 
ing the said Susannah Mitchell, one of the lessors of the 
plaintiff, his only sister and heir at law ; and that the testa- 
tor's widow married the defendant Sidebotham, and died on 
the 1st of November, 1777. 

The question upon this special verdict was, Whether the 
last-mentioned premises in the will, were, by the true con- 
struction thereof,, devised to the widow in fee, or only for 
life? 

Caldecott, for the plaintiff, insisted, that only a life estate 
in those premises was given by the will, and that the rever- 
sion expectant on the death of the widow, had descended to 
Susannah Mitchell, the testator's sister and heir at law. He 
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" ims€{oA,hir 
** heirs and as ' 
" sign* for ever^ 
"all my landa 
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the reversion - 
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ductory wordsy 
'* For those 
worldly goods 
and estates 
wJicrewith it 
' has pleased 
' Ood to bless 
* me," and con- 
tained a legacy 
of li. to the heir 
at law. 
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1781. >Ai^9 it was clear, that, by the words of the devise, taken hj 
v^i^^^^ themselves, nothing was given but an estate for life, and the 
Right court would hold themselves bound by the legal operation of 
against the words, and not indulge uncertain conjectures about the 
'SiDEBO'* hitent of the testator. The circumstances from which an 
THAM. intent to give an estate in fee, might be attempted to be in- 
ferred, on the part of the defendants, were, first, the general 
introductory words [f t] at tlie beginning of the will, viz. ** For 
*' those worldly goods and estates, S^cJ* and, secondly, die 
legacy of one shilling to the heir at law. The first, it mighl 
be said, indicated a determination to dispose of the comply 
interest in every thing the testator had in the world [<^], and 
the other a resolution to disinherit his heir. But, as to die intro- 
ductory words, they are almost of course in wills, and art 
merely descriptive, and not meant to relate to the quantity 
of interest given in the things devised ; and, as to the sup- 
posed disinheriting clause to the heir at law, it must be con- 
aidered, that the interest of the heir at law, is, in no case^ 
derived from die bounty of the testator, but from the dispon* 
tion of law, and it is snfficient for his tide, if the testator 
either does not give the whole to another person, or, dedgn- 
ing perhaps to do so, executes his design widi so much un- 
certainty, and so insufficiently, as that it cannot be taken 
notice of by a court of law. The cases he relied upon were, 
Denn, Lessee of Gaskin, v. Gaskiny B. R. Af . 18 Geo. 3. 
[t 163], and Kot^ Lessee of Callow & others, v. Bolton, 
C. B. M. l6 Geo. 3.-—The first came on in th^ form of a 
special case, which stated, that John Gaskin, being seised 
in fee, by his will, after prefacing, *' As to such woddfy 
*^ estate as it haith pleased God to endue me with/' devised 
as follows : ** I give and bequeath all that my frediold mea- 
'' suage and tenement lying in 6. in the parish of D. to- 
'* gether with all houses, farms, edifices, and appurtenants, 
'^ reputed as part thereof, or belonging to the alun^, to 
*^ Matthew Robinson, George Robimon, and Tkdmas Eih 

^* binsoHf 

{<l^] In Maundy v. Maundy, B. '' with it bath pleased God to bless 

T. R. 8 Geo. 2. Lord Hafdwicke laid " me." Ca. Temp. Lord Harim. 

great stress on similar words, viz. '' In 142, 143. 2 Str. 1020, 1021. 

^ respect to ray worldly estate where- [t l63] Since reported, Cvu/p. 657. 

Ill I -• III ti" '• ■■ 



[r l] That such introductory words Doe, d. Wright v. Ckildy 1 N. R. 335, 

will not enlarge a subsequent general and Doc, d. Childs. Wright, 8 T. 11.64. 

devise, from a life estate to a fee, Vide Also Doe, d. Small v. AUen, ibid. 497$ 

Poe, d. Briscoe v. Clark, 2 N. R. 343. Goodright v. Stacker, 5 T. R. 13, and 

Sec also the same point, ace. by seven Doe, d. Spearing v. Buckner, 6 T.R* 

JildgcUfMansJield, Chief Justice,co;ifr<i, 619. 
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** biruon, equally to them my sister's sons;" That the wiUi 1781. 
then proceeded to give several pecuniary, legacies, of dif- s^^^,^^/ 
ferent amounts^ to different relations, and^ among others, Right 
ten shillings to the lessor of the plaintiflf ; That the, testator against 
died seised in fee, and, afterwards, Matthew and George Sipebo^ , 
Robimon died ', That Thomas Robimon wwi alive, and that tham. 
the lessor of the plaintiff was the testator'js heir at law^. The [ 7^1 
main question was, whether the three nephews took an et^. 
tate in fee, or only for life ; a^d it was argued, for the. de-. 
fendant, that they took an estate in fee, as mu3t be. collected 
from the prefatory words, and the legacy to the heir at Jaw 4 • 
but Lord Mansfield said, though h^ suspected the testa*, 
tor's intent was to give the whole mterest, as h^, did not ap;*. 
pear to have had any other lands [l"], aqd had giv^n a disiflb*: 
heriting legacy to his heir at law, the coi^rt jcould not connect* 
the prefatory with the devising clause; an^, in the devising: 
(Jause, there were not any words by which ^the cpurt .would 
be warranted in construing it to be an entire^ disposition of the 
estate. Willes, Jmtice, was absent; but Aston, and. 
Ash HURST, Justices, concurred, and AST9N mentioned a 
case of Right, Lessee of Shazv & another, \. Russell^ ia 
die court of Exchequer, H. I Geo. S. where introductory 
words, like those in the present case, were held to be mere 
matter of form, and not material; and tlie day after he 
brought his note of that case into court, and read it, and it 
appeared, that the will there began, '^ As touching the dis- 
** position of such temporal estate as it has pleased God to 
« bestow on me," and then the testator proceeded to give his 
kouse to his son Samuel Russell, and after his death, then to 
the two sons of Samuel, Thomas, and William, and tlien, 
at last, gave a legacy of one shilling to the husband of his 
heir at Taw ; and the determination was, that Thomas and 
fViUiam only took for life, and tliat the reversion descended ; 
and Aston, Justice, observed, that that was a stronger case 
than Denn v. Gaskin, because, if Samuel had survived his 
two sons, they would have taken nothing by the will. In 
Roe, Lessee of Callow & others, v. Bolton, there were 
these introductory words in the will : '^ As touching such 
*' worldly estate wherewith it hath pleased Almighty God to 
** bless me with." llie testator tlien gave all his real and . • 
personal estate to his wife for life, and then came this devise ; 
" Item, I give unto my son Paul Cardale, all that my land 
lying and being in the parish of Dudley, in the county of 
Worcester, near unto a certain place called Tinslif Hill, 
into three parts divided, at or immediately after my wife's 
decease.*' Then came several legacies of personal and 
leasehold property to his son Isaac Cardale, and his daugli- 

tcr 

[1] And therefore it was not necessary to distinguish those tfevifccd, hj 
local description. 
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ter Elizabeth Mason, after his wife's death, and then foI« 
lowed this clause ; ** Item, my will is, that all my gnaid« 
*^ children that are liviDg twelve months after my wife's de* 
'^ cease shall have five shillings each of them as a token of 
'^ the love that I beal^un^o my generation [1]." Tlie lesson 
of the plaintiff were the testator's heirs at law, being Us 
grand-daughters by his eldest son William Cardate, and the 

Juestion being, whether Paul Cardale took an estate for 
fe or in fee, the court held, diat he only took an estate 
for life ; yet in that case, likewise, there was the same soit 
of introductory clause as here, and abo a disinheriting legacy. 
' After stating the two foregoing cases, Caldecott observed, 
that it appeared, that the testator knew the technical words 
nec^sary to create a fee, having used them in die first branch 
of the devise, and, therefore, he must be considered as ha^ 
in^ designedly omitted them in the other; nay, that th^ 
very circumstance of making two branches of the devise, 
showed a design to give different interests^ since, if he had 
meant to give the same estate in all the premises, one set of 
words would have answered tlie purpose. — He also cited the 
cases of Swayne v. Fawkner is another^ Executon of 
Middleton (a), and Beviston v. Hussey (b). 

Bower, for the defendants, contended^ that the intentioD 
was clearly to give the whole interest. The testator not 
only begins by expressing the purpose of dispo^ng of all kii 
property, but uses the double precaution of giving l^aci« 
both to his heir at law and her son. In the case of Cole v. 
Rawlinson (c), words sufficient to carry a fee-simple in die 
first part of a devise, were connected with a subseqaent 
part, so as to make that an estate in fee, whidi would other- 
wise only have been for life, by the opinion of Powell, 
PowYs, and Gould, Justices, against Lord Holt. Tie 
words were, *' 1 pve, radfy, and confirm all my estate, 
'' right, tide, and interest which I now have^ and all the 
** term and terms of years which I now have, or may have 
*' in my power to dispose of after my death, in whatever I 
'* hold by lease ft-om Sir John Freeman, and also the house 
" called the Bell Tavern, to John Billingsly/^ The copu- 
lative word ^' and" in that case, was held sufficient to cany 

the 



[l]This state of the will in the 
case of Roe v. Bolton, was taken by 
Mr. Caldecott, (who favoured me with 
it,) from an office copy furnished him 
by his client. If that copy was cor- 
J'ect, there is a singular omission of 
the word " wiy" in the account of the 
case in 2 Blacht. 1045, where the 
court are mentioned to have taken no- 
tice of the testator's having assigned a 



whimsical reason, viz. " his lace to^ 
" generation,*' for giving the legadet 
to his grand-children. 

(a J Dom. Proc. Show. Pari. Ca. 9ffl. 
Skinn. 339. 

(b) B. R. M. 6 W. 4- M. Skvm. 
385. 562. 

(c) B. R. H. 1 Ann. 1 Satt. S34. 
2 Ld, Raym. 831. 
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the preceding words, '* all my estate, right, title, and in" 178 !• 
** terest^ over to that part of the devise wnich respected the 
house called the Bell Tavern* In this present case there are, 
in like manner, words expressive of a fee-simple interest in 
the first branch of the devise, and that branch is connected Sidebo-^^ 
with the other by the same copulative " czwd." That mate- 
rial circumstance was wanting in the case of Denn t* Gaskin. 
In short, if the interposing words in the second branch of 
the devise ui question, between the copulative and the de- 
scription of the premises thereby devbed, viz. " I give and 
*' bequeath, ^c." were wanting, there could be no doubt. It 
would then be an express devise in fee ; and the unnecessary 
use of those words cannot have the effect of defeating the 
clear intent of the testator. As to Roe v. Bolton, the rea- 
soning of the court, as stated by Mr. Justice Blackstone, 
is rather in favour of the present defendants, for they clearly 
thought, that a legacy to an heir at law indicating an un- 
equivocal intent to disinherit him, would be sufficient to give 
to words like those in the present case, the effect of carrying 
a fee-simple. No serious argument can be drawn from any 
supposed knowledge this testator had of the technical opera- 
tion of words, since, in the first branch of the clause in ques- 
tion, he uses the expression " demise/' instead gf " devise" 

Lord Mansfield, — I verily believe, that, in almost every 
case whereby law a general devise of lands is reduced to au 
estate for life, the intent of the testator is thwarted ; for or- 
dinary people do not distinguish between real and personal 
property [f 2]. The rule of law, however, is established and 
certain, that express words of limitation, or words tanta- 
mount, are necessary to pass an estate of inheritance. '' All 
*' my estate" or " all my interest*' will do : But " all my 
'^ lands lying in such a place'' is not sufficient. Such words 
are considered as merely descriptive of the local situation, 
and only carry an estate for life. Nor are words tending to 
flisinherit the heir at law sufficient to prevent his taking, un- 
less the estate is given to somebody else [^^]. 1 have no 
doubt but the testator's intention here was to disinherit his 
heir at law, as well as in the case of Denn v. Gaskin ; but 
the only circumstance of difference between that case 
and this, and which has been relied on as in favour of the 
defendants, if the testator had any meaning by it, (which I 
do not bcJieve he had,) rather turns the other way, because 

he 

{<a>] S. p. Ca. Temp. Lord Hardw. 143. 



[764] 



[ F 2 ] See the same doctrine by 
Mansfield, Chief Justice, 2 JV. R. 349, 
in bis judgment in Doc v. Clarke, 



supra cit Also in bis judgment in 
Doe y. Child, 1 N. R. 346*. 
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he uies diffinrent words in devising two different parts of Us 
estate. I diink we are bound by the case of Denn ▼. GaMn, 
and the other cited in that case by Mr. Justice Aston. 

WiLLES, Justice,— -In Cole v. Rawlinson^ (whidi^ how* 
ever, was decided against the opinion of Lord HoLt|) 
the whole de\nse was in one sentence : It was all one devise. 

BuLLEB, Justice f-^lt is impossible for us to make thk. 
only one devise, when the testator has made it two. 

Judgment for the plaintiff [f 164]L 



[tl64] Vide Ihbetson v. Bechwith, 
Cane. M. 1735. Ca, Temp. Talb. 157. 
Roe V. Blackett, B. R. H. 15 Geo. S. 
C<nvp, 235. Hogan v. Jackson, B. JR. T. 
19 Geo. 3. Cowp. 299. 306. Loveacres 
V. Blight, B. R. M. 16 Geo. 3. Cotup. 
352. Frogmorton v. Wright, C. B. E. 
13 Geo. 3. 2 Blackst. 889. Stiles v. 
Walford, C. B.H. 14 Geo. 3. 2 Blackst. 
938. Goodright v. Allin, C. B. M. 16 



Geo. 3. 2 Blacist. 1041. <S> Maeartt 
V. Td//, Cane. 1753. Amhl. 181. 7^^ 
iifi/ V. Page, Cane. 1740. 2 -rf/*. 37. 
Rogers, lessee of Dawson, v. Br^s, 
B. R. E. II Gee. 2. jlFii/r. 210. 
Holdfast V. Martin, B. R. M. 27 Geo. 
3. 1 Term llr;». 411. Fletcher y. Sms^ 
ton, B. R. M. 29 Geo. 3. 2 Tcm 
Rep. 65fi. 
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Chancellor against Poole. 

A CTION of covenant for rent in arrear* 
'^^ The declaration stated^ a demise, by indenture, under 
seal, from the platntifF, to one Burrough, his executors, ad* 
ministratorsy and assigns, for twenty-one years, contaiiung the 
usual covenant, by Burrough, for himself, his executorB, 
adminbtrators, and assigns, for payment of the rent, and, 
also, a mutual covenant, ^at the lease should be determin- 
able at the end of the first seven, or first eleven years, at the 
option of either party, giving six months notice to the other. 
The declaration dien stated, that, afterwards, by deed-poll, be- 
tween Burrough, the plaintiff, and the defendant, he, the 
said Burrough, by and with the consent of the plainiiff', 
testified by his executing the said deed-poll, bargained, sold, 
assigned, and set over to the defendant, his executors, admi- 
nistrators, and assigns, as well the aforesaid indenture oMease, 
and the messuage, S^c. thereby demised, as all the estate, 
right, title, interest, 6fc. of him the said Burroi^h therein, 
to hold to the said defendant, his executors, administrators, 
and assigns, for all the unexpired residue of die twenty-one years, 
in as large and ample a manner, and form, to all intents and 
purposes, as he the said Burrough, his executors or admini- 
strators, might, could, or of right ought to have held or en- 
joyed the same, had the said deed-poll never been made, he 
^the said defendant, his executors, administrators, or assigns, 
faying the rent, and performing the covenants, in the said 

indentnre 



IN THE TtENTY-FlRST YEAH OP GEORGE nil 

indenture of lease maitioned, unA indemnifying him the sflid 
Burroughs his executors, and administrators^ against the 
same ; that it was, by the said deed-poll^ agreed between 
the plaiuLlJfy the defendant, and Burroughs that the said 
term of twenty-one years should be and continue an absolute 
lease to the end of that term, and, therefore, they did release each 
other from the covenant in the lease contained^ for the sooner 
determining the same; that the defendant, afterwards, by 
virtue of the said deed-poll, entered and became possessed, 
^c; that the pFaintiiFhad always, since the making the said 
last-mentioned deed, performed every ;thii^ in the said in* 
denture of lease, and in the said, deed-poll, contained, on 
bis part to be performed, llien an assignment of a breach 
of covenant, by the defendant, by the non-payment of half 
a year's rent, which became due at Christmas, 1780. 

P/ea, that, before the rent so in arrear, or any part of it, 
became due and payable, viz* on the Sd of September, 
1779i the defendant assigned the demised premises, and all 
his estate and interest therein, to one Bucholly his executors, 
administrators, and assigns, to hold, from the 2§th of Sep-^ 
tember, 1779» for the remainder of the said term, by virtue 
of which said assignment, Bucholl, afterwards, and before 
any part of the rent aforesaid became due and payable, viz* 
one the said ^9thday of September, 1779> entered and 
became possessed, 8fc» 

General demurrer. 

The question, on this record, was, whether, upon the 
state of the case as set forth in tlie declaration, the defendant 
was to be considered as having become an immediate lessee 
imder the plaintiff, by the operation of the deed-poll, or, 
at least, ad having thereby covenanted personally with the 
plaintiff, for the payment of the rent; or whether he was 
only an ass^ee, with a mere derivative title from Burrough 
the first lessee. If the defendant was a lessee, or had cove- 
nanted personally with the plaintiff, he was liable for breaches 
of covenant happening after the assignment of his interest; 
because, though die privity of estate was gone, the privity 
of contract still remained between him and the lessor : If he 
was only an assignee, there never was any privity of contract 
i>etween them, and, tlierefore, he ceased to be liable, as 
soon as his assignment to Bucholl put an end to their privity 
of estate. 

Wood, for the plilintiff, contended, that, from the cir- 
cumstances of the plaintiff's being a party to the deed-poll, 
and his agreeingy that the term should continue absolute for 
the residue of the twenty-one years, the court ought to consider 
this case as very different from that of a common assignment. 
The deed-poll was, in truth, a new grant from the plaintiff; 
at least the clause in it, by which it is declared, that the de* 

Vol. II. B b fendant 
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n^l. fondant shall hold the premises in as ample a mamier m 
Burrough, ** he the defendant paying the rtnt^ ounfjat to 
be construed to be a covenant from the defendant, personally 
to the plaintiflf^ for die rent. And diere is a good considera- 
tion, on die &ce of the deed-poll, for sudi a covemnt, 
nansdj, die enlargement of the interest in the term, by 
making it absolute instead of defeasible. Now, thoii^ an 
assignee, merely as such, is not liable to the covenants 
longer than while he keeps die estate, yet he may make him- 
self liable by ai new covenant with the lessor, inserted for 
diat purpose in the deed of assignment. No particular set 
of words is necessary to make a covenant. Any form of ex- 
pression amounting to an agreement, if under seal, is suffi- 
cient. This has been repeatedly determined ; HUl v. Carr (a), 
Brice v. Carrtj (b)^ Hollis v. Can (c)^^]. 

Mingay, for die defendant, insisted, that this was a meie 
assignment. The clause relied upon on the part of the plain- 
tiff, if it amounts to a covenant, is only a covenant with 
Burroughs Who is stated on the record as die party grani' 
ing to the defendant ? Not the plaintiff, but, BtirrotigA.*- 
". He the said Burrou^h bargained, sold, a$$igned, tfc.**^^ 
If there had been any mtention of a covenant between die- 
plaintiff and the defendant, there could have been no occasion 
' for stipulating that the defendant should indemnify Burraugk 
against the payment of rent. — Mingay then statra that mm 
was, in the original lease, a clause restraining die lessee 
from assigning without the consent of the pliuntiff, dioagh 
it had not been mentioned on die record; that it was on 
account of that clause, that it had not been thou^t proper 
to make the plaintiff a party to the deed-poll ; and, if the 
court should think that a material part of tl^ case, he would 
move for leave to amend the plea, by inserting it. 
I 767 ] Lord MANSFiELDy — I think thatvfovld makeiiodi£E^ 

ence. 1 he question is, whether the plaintiff is a contract- 
ing, or merely an assenting, party, in the deed-poll. 

AsHHURST, Justice, — ^The plaintiff seems to me to have 
decided against himself, for he has stated dus as an assign- 
ment. If he had meant to avail himself of it, as a contract 
between the defendant and himself, he should have stated 
it according to the legal operation [^], and as a demise fitun 
the plaintiff to the defendant. 

BuLLEu, Justice, — It strikes me, that, if die pUinliff 
had considered the deed-poll as a new lease, and the defend- 
ant as his immediate lessee, he had no occasion to state the 

fost 

Ca) Cane. M. 28 Car. Z. 1 Ca. in [1] This is the same case with HiU 
Qhanc, 294. v. Carr^ only in an earlier stage. Hie 

(b) B, R. M. 13 Car. 2. 1 Lev. name of the plaintiff is mistaken ia 
47. . Cases in Chancery, 

(cj Cone. E. 28 Car. 2. 2 Mod.SG. ' [2] Supra, p. 667* 
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first lease in his declaration. He seems to have conclnded 17$] 

himself. v^v^ 

Lord Mansfield^ — ^There is a covenant by the defend- Chakcext 

ant for paying the rent in the deed-poll : but it is with the i^q^^ 

lessee. against. 

Judgment for die defendant Poole^ 



The King agaimt the Inhabitants of ^^j^, 

WiVELINGHAM, 

T>Y an order of two justices^ Mary Biitany, widow, and A".^****'"* 
-*-^ Mary her daughter, were removed from the paridi of t^Vio bc°«5dTo 
Haddenham in the isle of Ely, to the parish of Wivelingham pay debu, woA 
in the county of Cambridge ; and, upon an apj>eal, the court |a,t'rif^anv,'be- 
of Quarter Sessions connrmed die order, stating the follow- tween ^^.i.'and 

Robert Bittany, the late husband of Mary Btttany, one of intheestate,Md 
the paupers, came, with the said Mary, and Mary their j't^fjl^jf J/y^J*** 
daughter, from the parish of Wivelingnam, to the hamlet gains a letue- 
of Aldreth in the parish of Haddenham, with a certificate ^ ^o^TpuSmc 
from the parish of Wivelingham, dated the Itfth of Decern^ withta 9 6w. u 
ber, 1 750, which ackno^ylec^^ him and Mary his wife, ^' '^* 
and also James and William £heir children, to be inhabitants 
legally settled in Wivelingham. Bjobert Biitany continued 
at Aldreth between five and six years, when he returned to 
Wivelingham, where he remained between twelve and thirteen 
years. He then went and rended at Aldreth upon an estate 

he acquired in the foUowbg manner. One Elizabeth 

Bittany being seised in fee of a copyhold messuage or tene- [ 7^ g ] 
ment in Aldreth holden of the manor of Hadderiham, duly 
surrendered the same to the use of her will, and, being also 
aeised of a freehold dove-house and piece of land in Aldreth^ 
bpr her last will, bearing date the iSthot April, 1768, de* 
vised in the words following ; — *^ I give and devfae all that my 
^* copyhold messuage or tenement wherein I now dwell, with 
'' the appurtenants thereto belonging, also my freehold dove- 
^ house, and the piece of land which the same now stands 
^ on, unto T. S. and R. W. and to their heirs, in trus^ to 
'' be sold as soon as conveniently can be after my decease, 
'^ for tlie best price or sum that can be got for the same, and 
'' the money arising from the sale thereof, (over and above 
'' the charge and eiLpences of selling the same,) to be equally 
divided bstween Robert Bittany and the three dauriiters of 
William Bittany deceased, share and share alike."-- 
William Bittany, in the will mentioned, was the elder bro- 
ther, and Robert Bittany a younger brother, and they were 
the nephews of the testatrix. Upon her death, which hap- 

B b 2 peoed 






768 
1781. 



CASES IN TRINITY TERM 



The Ki!i* 
against 

WlVEtlHO 
BAM. 



pened about twelve years ago, Robert BUtatn/ took possesaioa 
of the copvhold messuage. By indentures of lease and re* 
lease^ of the £4di and 25th of Maj/y 1768, the release beo^ 
made between T. $. and R. IV. the two devisees, of the first 
part, Jufie Bittany, spinster, John Auns^er, and Mary his 
wife, late Meuy oittany^ ^inster, and Elizabeth Bittamf, 
spinster, of the second part, and Robert Bittany of tne 
third part — Keciting the will of Elizabeth Bittattyy atid that 
the said Jane Bittany^ John Aungier, and Maru his wife, 
Elizabeth Bittanyj spinster, and Robert Bittany, had nmtdf 
with the consent and approbatiou of T. S. and JR. W. that 
the said Jane Bittany, John Aungier, and Mary ' his wife, 
and ElizeUfeth Bittaty, should tSae, (and accordindy diej 
did take,) tlie read^^ nsoney of the said Elizabeth iittawf, 
the testatrix, amounting to <£60 (after all her just debts and 
funend expences were satisfied,) for their shiares, and Aat 
Robert Bittany should take the said dove-house and piece of 
ground for his share. — ^It was witnessed, that, in consideration 
of the said agreement, T. S. and R. fV. did, thereby, grant, 
bai»in, sell, and convey, imto the said Robert Bittany, the 
mid freehold piece of ground, with the dove-house ihereom 
erected, to hold to Imn, his heirs and assigns for ever. In die 
said release, there was a covenant from i\ S. and R. W. for 
quiet enjoyment, and to make furtlier assurances, and a cove- 
nant from Jane Bittany y John Aungier, and Mary his wife, 
[ 769 ] and Elizabeth Bittany, to Robert Bittany, his heirs and as- 
signs, that, for the further performance of die said agreement, 
and for quieting him hi the possession, not only of the said 
freehold piece of ground, dove-house and premises, but also 
of the copyhold messuage and premises with the appurtenants^ 
and for extinguishing any claim they, or any of mem, might 
challenge or demand, of, in, or. to, the same, as heiresses at 
law of the said Elizabeth Bittany, or otherwise hovrsoevcTi 
they did tliereby remise, release, and for ever <|uit daim, 
unto the said Robert Bittany, all manner of nsht, tide^ 
tnist, proper^, claim, and demand whatsoever, of, m, to, or 
out of, the suid freehold premises, and also of, in, to, or out 
of, all and siugular the said copyhold premises ; and, thereby, 
severally {promised to do any further act or deed, for continu- 
ing the said copyhold messuage and premises to the said JRo- 
bert Bittany, No farther conveyance of the copyhold pre- 
mises was made by the other parties in the said indentures 
named, to Robert Bittany; but, at a court holden for the 
manor of Uaddenham, on the 17th of April, 1770, Robert 
Bittany was admitted in fee to the said messuage or teue- 
meut, with the appurtenants, as cousin and heir at law [1] of 

Elizabeth 



[l] He vfM cousin, but not heir at law, the grand-nieces being thcchil' 
^ircn of an elder brother. 



/ \ 
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Elizabeth Bittatty. He resided in die md menaange, and 17gl 
continued in the uninterrupted possession dnd qniet enjoyment \^</^ 
of the said freehold and copyhold estates, to the time of his r^^^^ Kino 
death, being about eleven or tM'elve years, and was, during against 
diat time, assessed, and paid to the land-tax ; bat the said WivELiNa*- 
premises were not, at any time, of the value of £30 and they ham. 
are, at this time, agreed to be sold for «£i5. 

^Howorth sliewed cause against quashing the orders. The 
question, he said, was, whether the residence of Robert Bit- 
tantfy the pauper's husband, at Aldreth^ was such a resi- 
dence upon his own property, as would dischai^e the certifi- 
cate, and gain a settlement. He admitted, that the residence 
oh an estate in which a man has only an equitable interest is 
sufficient ; but he contended, that Kobert Bittany had taken 
tio interest of any sort in the lands^ by the will^ neither 
legal nor equitable. He had only a right to call upon the 
trustees to sell the estate, and distribute the money arising 
from the sale. As to what interest he took by the convey- 
ance from the trustees and the other legatees, mat was a pur^ 
chase within the meaning of the statute of 9 Geo. 1. c. ?• and, 
the whole being under the value of «£30, he could not^ 
tliereby, have discharged the certificate^ or have gained a ae^ 
dement 

ji. PembertoUf on the other side, contended, that Robert [ 770 i 
Bittany had clearly an equitable title under the will ; that all 
the cestui que trusts had agreed that tlie trusses should not 
sell^ and that it is clearly settled, that a residence on one's 
own estate, coming either by descent or devise, whether the 
legal interest is coupled with the equitable or not[F], and 
whatever the value is, will gain a settlement, and discharge a 
xertiticate 1 11. If the certificate was dischai^ged in tliis case, 
thai was sufficient, for then a settlement was gained by the 
assessment and payment of the land-tax. 

Lord Mansfield mentioned the case of Roper v. Rad* 
€lj/ffe(a)f to shew, that a devisee of the surplus arising 
from the sale of lands after payment of debts and Iq^aciet, 

has 

[I] Vide Rea v. Maroood, H. t9 (a) Dom. Proe. 17IS. 9 Mod. 167. 
Geo. ^. Burr. Settl. Ca. No. 124, and 1S1. Bac. Abr. Tit. Papists, vol. 3* 
Mex T* Jngletott, E. 6 Qeo. 9. lb. p. 796. 

Wo. 179. 



[f] S. p. a. v. Lofen, T. R. S77^ money, and, after, to reconvey ; and 

where the eouitable title arose under nothing had been done under the 

a bond cbnditioncd to convey the pre- deed ; the court held the conveyance, 

mises. So in /I. v. Edington, 1 East, in substance, a mortgage, and the 

S68, where the legal estate had been cestui que trust cntided te a settlement 

conveyed, in trust for payment of by residence. 

B b 3 
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1781. hat an ecjuitable interest ip the lands themsdvea^ it Bdag 
v^^^,,^ in his optipn^ to pay the ^ebts and l^acies, and keep the 

The Kino. land. 

agaiDst WiLLBs, Justice, said, the same quesUon, as in tbu case, 

WiVELiNO- bad occurred in Rex v. Natland (b), whidi was referred to 

HAM. Gould, Justice, when upon the circuit, who decided, that 
a settlement was gained ; and that his opinion had been, after- 

lyardf, recogniz^ by th^ court. ^ , ^ , . _ . . 

Bot^ the orders quashed [t^^J. 

(b) M.15 Geo. 3. Burr. Scttl Ca. not Jiave vested for bis own use, bar- 

No. 247. ing resided forty days on a leasehold 

[t l65] In Rex v. North Curry f M. tenement of the inlestatc, for a term 

22 Geo. 3. the court determined, that of years determinable on lives, did not 

a person sokly entitled to adroinistra- thereby gain a settlement, 
tion, but in whom the whole would 



[ 771 ] GooDRiGHT, Lessee of Alston, against 
iS^tll Wells and Others. 

JI**^ iStfnd de- TPHIS ejectment was tried before Lord Mansfield, in 
tcend in fee- ^ ^ Mtdolesex, at the Sittings after last Easter Ttrm^ and sl 
simpieer parte yerdict fouud for the plaintiff subject to the opinion of the 
Z^ubieinteicst court, on a case, which, as far as is material to b^ staled, 

in fee-fimple es ^33 as foUoWS I 

SSJle^t'Thi^' Jdrnes Selby, Serjeant at law, agreed for the purchase of 

equitable etute the estate in question, and paid for it, but di^ before anj 

tbe^ic^and Conveyance was made of it to him, haviiq; bv'his' will [made 

both follow the subsequent to the agreement,] devised — *^ All die rest of my 

Shich*the^egai *' T^"* *"^ personS estate whatsoever, and wheresoever, to 
•state detceodtd. << my said wife in trust, that she do thereout educate and 

'* maintain my said son, until he shall attain the age of 
'' twenty-one years, and until he shall have sufficiently set* 
*' tied and secured to, and upon, my said i^ife, what is to be 
*' settled upon, and given to, her as aforesaid, and, after- 
^' wards, in trust, to convey aiMl dispose of all the th^ rest 
^' of my real and personal estate, apd the produce thereof^ 
f ' to my said son, his heirs, executors, and assigns ; but, in 
'' case my said son shall die without issue, before he shall 
'^ attain his said age ojf twenty^ne years, then in trust, S^cJ* — 
After the testator's death, a conveyance by lease and release, 
of the estate in question, was made to Mrs. Selby the widow, 
who died before the son attain^ bis age of twenty-pne years, 
which he afterwards did attain, and died in 1772, Mving 
been always in possession of die estate after the death of his 
mother, and having devised it to charitable uses, which de» 
vise was .void by £e statute of mortmain (a). The lessor 

of 
(aj 9 GeQ. 2. c. 36. 
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•f Ae phintiff was his hek at law on the part of the mothtr, 
and the defendants his heirs at law on the part of the fathet^s 
mother. 

The case was argued on Friday, the 29th of June, hy 
fVilsonf for the plaintiff, and Batt, for the defendants. 

Wilson, — ^Tlie question depends on the iqanner in which 
the son took ; whether hy descent from the father, or fron^ 
the mother. He cannot have taken the legal estate by de- 
scent from the father, biecause he was never ^ised. Suppose 
the father had dlevised the equitable estate to a stranger^ and 
the l^al conveyance had, adfterwards, been made, (as now,) 
to the widow in fee, and she had died, the cestui que trust 
must have called on the heirs of the mother, not those of the 
fadier, for a conveyance of the legal estate. Thien, if the 
equitable estate descended from the father to the son^ (which, 
however, 1 do not admit, because of the devise to die mo^ 
ther,) both the legal and equitable interest met in him; and, 
after his death, the legal estate certainly descended on the 
lessor of the plaintiff, as his heir ex parte matemd. But, ijt 
will be said, Jmat he is only a trustee for the heirs ex parte 
patetytd ; that the Vtvo estates separated on the death of the 
son, and took differeiiit courses, the bepeficial interest d&. 
Jcendir^ is the paternal line. I believe such a doctrine is 
not countenanced by any authority. There is no case where 
Xhe legal estate and equitable interest , after they have both 
vested in fee-sim|dc in the same person, have been held tp 
separate again, unless such person has done some positive act 
to sever them. Mr. Selby, the son, did no act which could 
have that effect. If there were a doubt on this subject, and 
it could be sypposed t^ tiie lessor of the plaintiff ought tp 
he oaasideyied as a .tnis(^ tlve questioyi is proppr for ^fip- 
jther judicature. But bow cap any. trust be raised iu th^ 
.case f There is no jconscieQce to turn the scale ; np ^n^tion, 
on the part, eidier of Sepjeant Selby , or his Jion, in faypMr of 
^ne set of heirs, in preferepce ^ imother. The fatheir Pjoljf 
meant to ^ye the whole interest in ^e estate fp ^e spn, and 
«iid not tt^nk abojut the course of jdescent from him ; and the 
;K0n'B iiiteotiQ9 was« that nc;^dier let gf heirs should have it, 
but a cbArity. The only question then is, (supposing die 
equitable estate tp have come by descent from the JFatbi^ to 
|be son,) viiiethcr equity shall A>llpw ^ law. or dj-^w t^e 
Jaw after it. Whep thie cour^ of Cka^cery Jbad a jurisdicdon 
over uses, the Chancellor used to epquire how the legal es- 
^te would go in a court of law, and directed die use to gp 
in the same course. Here the legal estate goes ex parte mor 
temd; and, therefore, the equitable interest shall do so hkp- 
wise. But, did the equitable estate descend from the father 
to the son f If the will had stopped diort at the devise to the 
^ol)ier, there would have been no doiibl that it 4id nptt At 

Bb4 if 
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it now itandsy the whole was devised to her in wdrds, mdit 
was necessary that she should have the fee-simple, to enable 
her to perform the trusts. If the son had liVed till 
twenty-one, and the mother, on his making the settlement 
upon her required by the will, had conveyed to him, he would 
have taken botli the legal and equitable interest, bjfpurchate 
from her, and, as he did not, and no such conveyance was 
made, he took both from her by descent, I have found no 
decision on this subject in the books, but I have been informed 
of a case, viz. Doc, lessee of Balch v. Putt ^' others, which 
was determ'med in tlie court of Common Pleas, in Tritniy 
Term, 8 Geo. 3. the circumstances of which were these : — 
It was an ejectment tried before Hewitt, Justice, at the 
assizes for ISo)fiersetshfre, and a special verdict found, which 
stated, that Mary Mortimer, being seised in fee of an es- 
tate of which the premises in question were an undivided 
moiety, ou her marnagc, conveyed to trustees and their heirs, 
to the use of them and tlieir heirs, 'upon trust, to permit her 
to receive the rents aud profits to her separate use during life, 
and to grant and convey the estate, or any part thereof, to die 
use of such person or persons in fee, or otherwise, as she, 
whether married, or sole, by deed, or will, should appoint, 
and, for want of such appointment, to the use of the hus- 
band for life, .remainder to her iirst and other sons in tail, re- 
mainder to her daughters in tail, as tenants in common^ re- 
mainder to her right heirs ; that tlie marriagcftook effect, and 
she died, leaving her husband and an only daughter, an in- 
fant ; that the husband afterwards died, and then the dau^ter 
died, being still under age, and witliout issue ; that the lessor 
of the plaintiff and one Newton, were the heirs at law of the 
daughter ex parte materm,) being the sons of two deceased 
sisters of the mother,) sgid that, on the daughter's death they 
entered on the estate; that the lessor of tlie plaintiff, and the 
surviving trustee by lease and release,*— reciting as above, and 
that Netcfon had, for a certain sum, agreed to purchase the 
lessor of the plaintiffs moiety,*->had, in consideration of the 
stipulated price, conveyed that moiety to Newton in fee; 
that, on the same day, by lease mid release, also reciting l» 
above, the trustee had conveyed the other moiety in fee to 
Newton ; that Newton died seised of all the estate, leavii^ 
the lessor of the plaintiff his heir at law ex parte ffutiemi, 
and the defendants his heirs at law ex parte paternA, The 
question on the special verdict was, Whether me moiety con* 
viyed by the surviving trustee alone to Newton, (for which 
moiety only the action was brought,) belonged to the lessor of 
the plaintiff, or to the defendants [I] i The cotut imanimoosly 

decided 



[l] I have compared the ^bpve state 
of the facts in this case with an office 



copy of the record of the special ver- 
dict. Balch had first gone into Ckan- 

Cfry, 
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decided in fiivour of the latter, though it was contended^ that 1 7gi 
the legal estate should follow the old use, which had come to 
NewtOH by descent ex parte matema. — This case seems to be *Good* 
directly in pointy for Newton took nothing by purchase from right 
the trustee but the mere legal estate ; yet it was determined, asainst 
that the whole should descend from him in the paternal line, Welli* 
80 iii other cases of purchase. 

Batif — Surely it cannot be doubted but the equitable 
estate descended from the father to the son, notwithstanding 
4fae interposition of the estate devised to die wife, because, 
on the mother's death and his coming of age, being both 
devisee and heir at law, he was in of his better title. The 
intent of the. creator of the trust waa, that the son should 
take an estate to himself and his general heirs ; that was a 
trust proper to be carried into excfcution; and^ although 
courts of law have no direct jurisdiction for the execution 
of trusts, they take notice of them to a certain d^ree, and 
will not sudor mere trustees to defeat their cestui que trusts, 
or recover against Ihem in ejectment. Uses and trusts were 
originally the same. Both rested on a confidence in the 
terre-tenant, and it is supposed, by many respectable authori- 
ties, that it is only from the great liberality which has pre- 
vailed in the courts of equity, for the last century, that any 
distinction has been made between them. — (Lord Mans- 
F1EL9, — '^ It was uot the liberality of die courts of equity, 
*' it was the absurd narrowness of the courts of law, resting 
^' on literal dbtincdons, which in a manner repealed die 
'' statute of uses (a) and drove cestui que trusts into 
*' equity.") — Before the statute of uses, the use was consi- 
dered, in most respects, as the complete ownership of the 
land. The estate of the feoffee was subservient to that of 
the cestui que use, and the former could do nothing to defeat 
the interest of the latter, unless by alienation for a valuable 
consideration without notice. The statute completed the 
subserviency, by consolidating the legal Estate with the use. 
By analogy to uses thus considered, trust estates have been 
held to be the solid and substantial ownership of the land, 
and trustees the mere instruments of conveyance. To applj 
diis doctrine : A trust was, here, created by Serjeant Seiby, 
the owner of die estate, in his widow, for the benefit of his 
son, which li^ did not live to execute. If she had lived, the 
SOB, or his heir ejr patie patemA, if lie himself had died first, 
might Jiave compelled lier, or her heir, (the present lessor [ 775 ] 
>- of 

eery, and the facts were stated in his to the plaintiff" to assert his right by 

bill, and admitted by the defendants " an ejectment," in consequence of 

in their answer; but the Master of which the action was brought. Vide 

the Roils would not decide the ques- supra, p. 344, Note*. 
tion, but made an order retaining the (aj 27 Hen.S* c. 10. 
bill for a twelvemonth, with liberty 
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1781 of ^c plaintiffi) to execute it, and^ before it had beeb csecnfed 
^^^^* neither she, nor her heir, could not have set up the legal 
Q^^l^ estate in an ejectment. If she had conveyed to the son, the 
KiGHT. ^vhole interest would, then, undoubtedly have deacended to 
against ^^ paternal heirs ; and shall the omission and non-feasance by 
\Vells. ^^O ^^ ^ trustee, of an act, which, had she lived, it was 
her duty to perform, work so very material an injury to 
themf Lex nemini facit injuriam. Why should a deaceat 
from a trustee produce an injury, by operation of law, which 
the trustee could not have produced by a conveyance in her 
life-time f This is contrary to the nature of descents, and the 
principle of remitters already alluded to, by which, if a party 
has two titles, the law considers him as taking by the best 
It is said, there was no trust, after the two estates united in 
the son ; and that they cannot afterwards separate, and de- 
scend in different lines, unless some act is done to aever tfaeok 
But no case has been cited to prove that position: the pa* 
temal heirs are the more worthy m the eye of the law ; die 
father meant the estate to go to them, as being die geoerd 
heirs ; therefore the lessor of the plaintiff ousht to be cpnsi* 
dered as taking subject to a trust for them. 1 have not beea 
able to find any account of the reasons of the court of Cban 
mon PleaSf in giving judgment in the case of Doe ▼• PMp 
and it is not easy to conjecture upon what ground they went 
According to a note which I have seen of die arguments of 
Davy and Glymt, Serjeants, the reasoning of the former on 
[ 776 ] behalf of the dbfendanta was very Au from being satisfKtoiy [2^^ 
Indeed the case seems to me not to be distinguishable finmi 

[i] I have seen the note to which should go in the same course | par 

Butt referred, and it appears, by it, could any other motive be assigned 

that Dav^y Serjeant, contended, that for his taking the conveyance from (l^e 

the conveyance of the legal estate by trustee. At any rate, )ie said, the 

lease and release from the trustee, lessor of the plaintiflf had no legal 

coupled with the original conveyance interest, and, therefore,^ he must enir 

to the trustees, operated in the same force his right, if he had any, iQi 

manner as a feoffment by a tenant ex equity. — (This last argument sounds 

parte matemd to the use of his ma- a little oddly in a case which, though 

temal heirs, and a re-infeoffment of there were no controverted facts, had 

him by the feoffee, which, even though been sent out of a court of equity to 

expressed to be to the use of tkoee heirs, be decided at law.)>-?-G/yaii, Serjeant, 

shall, of necessity, enure to those ex on the contrary, contended, that «(be 

parte paternd. lie also insisted, that conveyance by the trustee enured to 

there was a manifest intention in New- the old use, and operated as a htA 

ton to alter the course of descent of his ment by a tenant ex parte maternff 

own moiety ; the one, purchased by which would enure to the use of 



him from Batchy clearly descended in maternal heirs without any declaratioo 
the paternal line; he could not mean to that purpose. Hp admitted thf 
that Batch should inherit the other» law, b.« to a ro-ipfeofiment, to be m 
^ut roust have designed that both atated by Z)avy^ bat said that case if as 

•ecttliar^v* 
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Ae common one of a legal estate called in to complete a 178K 
title. When a mortgage is satisfied, but no reconveyance takes \^^/^j 
place till after the death of the mortgagor, and then his heir Goon- 
calls in hi^ legal estate, can it be said that the conveyance to right 
him alters the course of descent \ Upon the ivhole, there be- against 
ing, in this case, a lawful trust created for the paternal heirs. Wells. 
by one who had a complete dominion over the estate, the 
trustee is bound not to defeat it, and the court will not per- 
mit him to avail himself of his legal title against it, or to turn 
the ctstui que trust round for relief to a court of equity. 

Wilson^ in reply,*^-It is true, 1 have not cited any autho- 
rity to prove, that, when the legal and equitable estates unite, 
aome act must be done to sever them ; but it follows from the 
nature of the thing. The terre-tenant has the ^tate in coa* 
^dence that he will suffer the cestui que use to enjoy the pro- 
fits; but, if he is cestui que use himself, such confidence 
ceases, and the use, or trust, merges. There will be no in- 
jury done in this case. An injury is where a person is de- 
prived of a right ; and, here, the patemsd heir had no right ; 
ntither complete nor inchoate : Neither jti5 in re, nor ad rem^ 
I admit, that, if a conveyance had been compelled, the estate 
would have gone to the paternal heirs, because, tlien, the son 
would have been a purchaser, in which case, by a known 
rule of law, the descent is alwqfs in the paternal line. — 
(WiLLEs, Justice, — ** I should wish to have it argued, whether 
*^ the lessor of the plaintiff did not take the legal estate 
'' charged with the trust, which was for the paternal heirs, 
'^ they being understood by the word ' A«trf«' Js there any 
** case to shew that the trust b extinguished i It seems to 
^ me, that it would be very unjust.")—! own I can see no in- 
justice, because it appears that Mr. Selby, the son^ did not 
mean that either class of heirs should have Aie estate. While 
an ancestor, tenant in fee-simple, lives, the heir has no in- 
terest. The word '' heirs^' in a conveyance, only means to 
describe the extent of the interest, and to carry the complete 
ownership. Now, if cestui que trust of all has also the l^al 
estate, there is nothing left to be the subject of a trust. 

The court took till this day to consider, when they delivered [ 777 J 
their opinions, to tlie following effect. 

Lord Mansfi eld, (after stating thecase,) — Seijeant Selby, 
after his purchase, was owner of the equitable estate, and 
bad a right to go into Chancery to compel a conveyance. 
After his death, the vendor conveyed to the widow, which 
ponveyance^ on the condition of me son's living till twenty- 
one, 

peculiar.^Thc authorities cited on wick, 2 P. WiU. 171. Chudleigh's Case^ 

both sides wore, Bacon on Uses^ 1 Inst. 1 Co. 1 20, Price v. Longford^ I Show, 

13, a. Martin v. Trcgonwell, 2 Str. 92. Salk. 337. and Carti. 140. — ^I'he 

1179. and 1 IVits. 2.66. 2 LiU. case had been argilcd in the preceding 

Rtg. 11,' Nelson's Mr. t\t\e Descent , term, f £. 8 G^o. 3.) by Jephsou and 

11. Edwards v. The Countess of War* Lee^ Serjeants. 
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1781. ^^^f ^^ making a certain proviflon for her, wm to kt 
v^,^^^^ absolutely in trust for him. He outlifed hii umAiu, aad, 
GooB- on her deatliy the trust estate was complttdy vested ki bii^ 
RiGfiT (^^ subsequent limitations in the will being oo €ODti»> 
against gencies which never happened^) and the legal estate d ea eeadwl 
Wells. to him from her. llie question is^ To whom th^ wlioie 
estate descended on the death of the son? for it dkl dofiCMff 
the devbe to charitable uses being void. If it diiciafcrl 
from the mother^ the lessor of the plaintiff takeii as htirat. 
law. But, it was contended, that, though he is heir, theie 
is a trust for the paternal heirs ; and it was said to be settled, 
tliat the court wijl not suffer a trustee to recover in ^{cctniefll^ 
against the cestui que trust. When this was meotioned ov 
the trial, 1 said, as I did the other day in tfaecaae of Doe yf» 
Pott (a) J that this rule [f] is subject to the qualificetioB^ of 
its being clearly the case oolj of a mere trust, fSsr lbeii| bj 
taking notice of it, the court prevents delay and expeoeef 
but it will not decide when there is a doubt, bat lea^ d» 
question to a jurisdiction which regularly takes eogniiaaee of 
matter:) of trust. The counsel said, there migMy ypthipi^ 
be cases on the subject, and the parties wished to hatie the 
opinion of tlie court. Now, who is to be considered at hit 
at law on this ejectment? It would be sufficient, for tlie j i w % ' 
ment which I shall deliver, to say, diat it is not a tkar mr, 
that the lessor of the plaintiff is a mere trustee, fSiv that 
point being doubtful, he is entitled to recover at law, as he 
certainly has the l^al right. But 1 will go farther, and dbrow 
out some observations, to show, that it is not od^ doubtfal^ 
but that the inclination of my opinion ^ is, that yo« cannol 
support such a trust. A case so circumstanced^ m tiftrj 
particular, probably never existed before, and, perhaps^ 
never may happen again. But, cases must oftea have hap» 
pened on which the general question would arise; tiu 
[ 778 ] Whether, when cestui que trust takes in the legal estate 
possesses under it, and dies, the legal and equtable estate 
shall Open on his death, and be severed for the diff ei eut 
heirs? Consider it, Jirstf upon authority; and, 9ecomdljf^ 
upon principle. 1. No case has ever existed where it has 
been so held ; none where the heir at law of one denomitMk 
tion, has, on the death of the ancestor, been considefed as 
a trustee for the \ievr at law of another denomination, who 
would have taken the equitable estate, if that and the Icfd 
estate had not united. £, Ob principle, it seems to me »• 

possiUe; 

(a J Supra, p. 721, 722. 



[f] That iLis rnk has been long repudiated ; see note [p« l], iMprti p. 721 
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possible; for the moment both meet in the same penoo, 1781 
tliere is an end of the trust. He has the legal interest and 
^11 the profits, by his best title. A man cannot be a trustee 
for himself. Why should the estates open upon his death i 
What equity has one set of heirs, more than the other i He 
may dispose of the whole as he pleases, «nd| if he does not, 
thcie is DO room for Chancery to mterpose, and the rule of 
law must prevail. The case m the Common Pleas is an au* 
thority, if it went on this ground, and I am tqld-it did. 
There, the cestui que trust taking the 1^1 estate as a pur- 
chaser, die descent was altered. QuAcunque via data there-* 
fore, die lessor of the plaintiff is entitled. If , the question 
b doubtful, then, in this court, the legal right must preTail ; 
and, if the wdght of opinion and argument is, that the l^al 
estate must draw the trust after it^ the case is still stronger 
gainst the defendants. 

>ViLLEs, Justice^ — I entirely agree with my Lord as to 
the legal estate, but my doubt is, what is become of die 
eqmtable use. Let us see how the facts stand. The money 
was paid by the father, but he died before any conveyance, 
devising as stated in the case. Now, what was the ancient 
use? It wa3 to the heirs ex parte paternu, I do not agree, 
diat there is no difference as to the different heirs. Wlien 
the question is between those of the paternal and those 
of the maternal line, tne law always gives the preference 
to the former^ After the father's death a conveyance was 
made to the widow and her heirs, in trust. So, the 
estate in her was not absolute, but charged with the 
trust. Suppose the son, in tus Itfe-time, had called in the 
legal estate, and become a purchaser, there is not a 
doubt, but, in that case, the paternal heirs would have suc- 
ceeded. There having been no such conveyance to him, the 
legal estate descended to him from the mother. But I think 
he took it clotlied witli the trust, and subject to the ancient 
use. I do not say be was a trustee for himself, but this an- 
cient use remained uiicoutrolled, and revived, as between the 
different heirs, on his deatK, no act having been done to alter 
it. If, therefore, the question were to come before me in 
another court, 1 should decree a trust in the lessor of the 
plaintiff. But he certainly is entitled to the legal estate, and 
that is;enough here. 

As u HUB ST, Justice^ — We all agree, that, if there is a 
doubt as to the trust, the lessor of the plaintiff is entitled 
to the estate in this court, and, therefore, it is not necessaty 
%o give any opiniou on the other point. But, as it has, 
been moved, I will mention, that I am inclined to be of 
opinion, that the trust, as well as the legal estate, sliall go 
to the heirs ex parte paterna. To support the contrary posi- 
tion, it must be said, that the son took as trustee for himself 
$nd his pat" — ^1 heirs, for I do not see how the estate shall 

open 
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open for die heirs, if he was not himself a trustee.' t neilH' 
knew any case where the court held, when an estate came by 
descent, that the heir was a trustee, although the ancestor 
was not. The case m the Common Pleas goes a great wiy 
to determine this question; for it shews, diat, where tbe 
trust and legal estates job, they shall both go acoordng to 
the legal estate. 

BuLLKR, Justice, — ^I am entirely of the same ofMrnon 
with my Lord, and my brother Ashhurst, on both points. 
On the first, we are all agreed. As to the second, it is ob- 
servable, that no case has been cited, nor do I believe any 
ever existed, where, in a court of eqtuty, an heir of one 
sort has been determined to hold as trustee for an heir of 
the other sort. In a court of law, try the question by the 
principle stated by Mr. Batt, viz. that, were two tider 
unite, the party shall be in of the best. What is the better 
title here r The clear fee-simple estate which descended from 
the mother. I think there is a mistake in taking die heirs on 
either side into consideration. They had no interesi during 
the life of the ancestor; the whole was in him. The ody 
person to be considered is tlie ancestor, who was seised in 
fee both of the legal and equitable estate. A case has been 
put, which does not in my opinion vary the question, vtf, 
the case of the son's having called for a conveyance. How- 
ever, as the mother died before he came of age, and die 
was not directed to convey till then, that case does not 
apply. V\ e are to take the facts as they stand. To be mu% 
if he had t^ken ihe le^l estite by purchase, the paternal htm 
would have been entitled, V'lt, as he took it by descent froA 
his mother^ (and the case would have been the same if we 
suppose her to have lived beyond his age of twenty-one, and 
that he never called for a conveyance,) I tliiuk the trust was 
merged and gone. 

The Fostea to be delivered to die plaintiff [f 166]. 



[t 166] Vide Price r. Langford, B, 1 Saik. 337. Cnuse Essay 
U. E. 2 W. Sf M. 1 Show. 92. 47, 48. 



on JfjMt 
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Another. 

OatTwpaMfor jN Michadmas Term^ SI Geo. 5. on Monday y the IStb 

^ of November, Walker, Seijeant, obtained a ml 



tweaking the 
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•nd digging the 
ioil upon the 
vlioe in which. 



Seijeant, obtained a rule to shew 
cause, why the Master's allocatur of the costs taxed for the 

plaintiflb 

\te. and taking and carrying away the same, if tbe defendant plead not guilty, and a Yerdict 
it foand for the plaiutitf, but with damages under 40<. and the Judge does not Ctrtifyt thepUinttf 
aliall have no aoie cMita Uiau damages. 
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pluntifis in this action dioiild not be vacated,, and why he 
ahould not tax the defendants their costs on die Pasiea. 

The case had been argued in die beginning of but Hilary 
TenUf but. I was not in court. It then stcKMl over till diis 
day, it being understood, that diere was, for some time a MotTNKVX, 
difference of opinion among the Judges. 

Lord Mansfield now stated the case, and delivered 
the unanimous opinion of the court, to the following effect. 

Lord Mansfield^ — ^This is an action of trespass quare 
clausum f regit. The first cotmt states, that the defendants 
broke and entered the close of the plaintiffs, and the grass 
of the plaintiflb there then growing, with their feet, in walk- 
ii^, trod down, spoiled and consumed, and dug up, and 
got, divers large quantities of turf, peat, sods, heath, stones, 
soil, and earth, of the plaintiflb, in and upon the place in 
which, ifc. and took and carried away the same, and con- 
verted and disposed of the same to their own use. Hiere is 
another count, upon a similar trespass, in another close. 
The defendants have pleaded the general issue to the whole 
declaration^ and two special pleas to the second count ; and, 
on the trial, a verdict has been found for the plaintiffs, on 
the general issue, with Is. damages, and for the defendants, 
on the special pleas ; and the Judge has not certified. The 
question, on this record, is. Whether die plaintiffs are in- 
titled to any more costs dian damages unda* the statute of 
22 & ^ Car. 2. c. 9. § 136 ^a^y There is a puzzle and 
perplexity in the cases on this part of the statute, and a 
jumble in the Reports ; and, as the question b a genmd one, 
we thought it proper to consult all the Judges; and they are 
all of opinion, that this case is mthin the statute, and that 
the plamtiffi ought to have no more costs than damages. 
You will observe, that what has been called an asportavtt in 
diis declaration, is a mode, a qualification, of the injury done 
to the land. The trespass is laid to have been committed 
on the land by digging, ^c. and the asportavit as part of 
the same act ; and, on the trial of the issue, the freehold 
certainly might have come in qu^on. This is clearly dis- 
' dngiiisiiable from an asportavit of personal property, where 
the freehold cannot come in question, and which, therefore, 
is not within the act. Tlius, after tree^ are cut down, and, 
thereby, severed from the freehold, if a trespasser comes and 
carries them away, that case is pot within the statute, because, 
the freehold cannot come in question. Here it might. 
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1781. The rule made absolute as to yacating the allocaiurot die 

v^v^/ plaintifls costs [f l67]. 

[t 167] Vide Cockerellv. AUatuon, Tolly, B. R.E. 27 Geo. 3. 1 Ttrm. 
B.R. T. 22 Geo. 3. <t>^ CottcriU v. Rep. 655, 6S6 [f]. 
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An insanineeon ^ Jf ^^ fi„t ^y gf t|jjg ^^^^ J^^ obtained a inlc tO Aff9f 

a snip and Koods, If ,< % t \ % •i*** 

at and ironr A, ^ cause, why there should not be a new trial in tms cause, 

which had come on before Lord Mansfield, at Guildhall^ 
at the Sittings after last Easter Term, when the jury found a 
verdict for the defendant. 

The case was thi? : It was an action on a policy of in- 
surance, on the [f 1] French ship Lt Pactole, and her cai|^, 
and the voyage was described in the policy in the followiog 
words : — " At and from Honfleur, to the coast of Aiigol^ 
" during her stay and trade there, at and from tUxnct to her 
'* port or ports of Mscharge in St. Domingo, and- at and 
*' from St. Domingo back to Honfleur."— The clause re- 
specting the premium was as follows : — ^' Slaves valued at 

umofprtmum. u ^qq Uv. toumois per hetid ; the ship at i* 1450 sterling; 

'' other goods, Sfc. as interest may appear; at a premium 
" of ^11 per cent.*' — ^The ship sailed to Angola, md, from 
thence, after staying some time there, to the fres^ Indies. 
On her way from Angola, she put in at Cayenne on the coast 
of America, and from Cayenne went to Martinico, om- 
fessedly out of the course to St. Domingo, The only tvituess 
called by the counsel for tlie plaintiff, was the captain. 
He swore, that^ in pursuing the direct course from Angola 
to St» Domingo, he must have passed close to Cayenne, bat 
that his |></^^/fig in there was unpremeditated, and from ne- 
cessity: 



to B,f during 
her stay and 
trade (here, at 
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to A.f — is an 
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[f] There is a report of tlic former 
case in Uullock on Costs ^ p. 86, and 
a short notice of it in Bull. N. P. 
p. 330, which is not quite correct : 
the decision in the case appears pro- 
perly to have been, that where there 
is a plea of a right of way in certainty, 
by metes and bounds, a replication, 
extra viaviy rejoinder not guilty, and 
verdict thereon, and on the general 
issue to the declaration, and damages 
given unde r 40*. there shall be no 
more costs than damages. Otherwise 
where the plea is a right of way gc- 
ueral\y» In CotteriU v. Tollj/, which 



was assault and battery, where the same 
count charged a beating and teariog 
the plaintitl's clothes, and the jui^' 
found that the clothes were torn iu 
consequence of the beating, and the. 
damages were under 40f . ; it was heklr 
on the authority of this case, that the 
plaintiff was entitled to no more costs 
than damages. 

[p 1] This case has been mentioned 
as an authority (snb silentioj for an in- 
surance upoh enemy's property. That 
such insurance is illegal, see casec 
cited in the note to Planche v. FUtchtr, 
Mupra, 253y a. 
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cessity: that his bow-tprit was broken on the passage from 
tdngola towards that place, by the violence of die weather: 
his provisions, too, had run short, although he had been ori- 
ginally fully victualled, owing to an unusual and unexpected 
delay in watering on the coast of Angola, and because his 
voyage towards Caj/enne had been protracted by the accident 
which had happened to his bow-sprit : that the loss of time 
in waterii^ arose from his being deprived of the assistance of 
die crews of the English vessels, an accommodation which 
is constantly given in time of peace, and which it had npt 
been foreseen that he would be deprived of, as the hostilities 
between the two nations had not taken place till after his de- 
parture from France : that, when he left Angola, he thought 
he had luiBcient provisions for the St. Domingo voyage ; for, 
notwithstanding the delay there, he had enough to last six 
weeks, which was more dian the usual length of that voyage^ 
diough it sometimes lasts three months : that some of his 
trater-casks Were staved on the way from Angola : that, when 
lie left Angola, he did not mean to put in any where between 
Aat and St. Domingo: that when he was at Cayenne, he 
found it neceslary to proceed from thence to Martinico, in 
tfder to get a supply of provisions there, and that he m^t 
«void the English privateers, which were very numerous iu the 
course of the direct passage to St. Domingo : that he meant 
to have pursued his voyage from Martinico to St. Domingo, 
in order to take in his homeward-bound cargo of sugars there, 
according to his original destination ; but, that, after he had 
baen th^re a few days, an embargo was laid on, and continued 
for aeven months, so that it became necessary for him to part 
with his cargo of negroes at that island^ (which he did for a 
price of <£dOOO sterling under what they would have fetched 
at St. Domingo,) and that he was obliged to take sugars in 
fmjment, no money, or good bills, being to be had : that, 
aftter the embargo was taken off, he sailed with the convoy for 
Si. Domingo, but not to St. Louis, his intended port of dis- 
darge, but to Cape Franfois, a port in another part of the 
island, such being the general orders for the convoy : that, at 
the end of four days, his ship being a slow sailer, he lost 
aight of the convoy, but still persisted for some time in sailing 
towards Cape Franfois; till his officers represented to him, 
in the most urgent manner, the danger of pursuing that course 
any further, on account of the swarms of privateers, which 
would unavoidably fill those seas, as soon as it should be 
known that the convoy was gone by : that, on these represen- 
tations, he detennined to alter his course, and strike into the 
direct way to lionjleur, which he accordingly did, and was 
aailing towards that port when he wtt%aken. To corrobo- 
rate me testimony of the captain, besUfts- reading his protest^ 
vras to the same eOect vndi his evidenccj a certificate 
Vol. IL Cc from 



7SZ 



1781. 

Bbrmov 
against 
Woop- 

SRXDOX. 



[783 ] 




Bermon 
against 
AVooD- 

BRIDGE. 



[784] 



CASES IN TRINITY TERM 

from die directors of the colony of Cayetme and Freiuk 
Guiana was offered to be produced, stating the motives which 
had induced him to put mto that port. Lord Mansfield 
was clear, that this was not admissible evidence for the fdmiih 
tiff; but^ having desired to look at it, and having hioiaelf read 
it, he said, as it had been offered on the port of the plaintiff, 
it might be read as evidence against him, and it was accord- 
ingly -read, and was in these words : — '' We attest, that tbe 
** said captain touched here for want of water, and that it 
'' was not possible for him to find, in this colony, provisioDS 
^' to be purchased, of which he was much in want.'' — This 
certificate, which must be taken to have been found on the 
captain's own account at Cayenne, his Lordship thought in* 
consistent with his evidence, because it made no mentioa 
whatever of his bow-sprit having been broken. Tbe de- 
fendant called no witnesses ; and Lord Mansfield left it to 
the jury, to consider whetlier the deviation in the voyage from 
Angola to St, Domingo, by putting into Cayenne and gdng 
to Martinico, was wilful or necessanr. Thq^ were deaily ^ 
opinion, that it was not necessary. Upon their declaring that 
opinion, as there was a count in the declaration for money had 
and received, the counsel for the plaintiff contended, diat th» 
voyage insured ought to be considered as composed of three 
distinct parts, or voyages; viz. 1. From Honfleur to jtrngoU; 
2. From Angola to St. Domingo; 3. From St. Domingo t» 
Honfleur ; and that, as the voyage from St. Domingo to iloih 
Jleur had never commenced, the premium ought to be Wpo^ 
tioned, and a return made of that part which was paid to msore 
the risk firom St. Domingo to Hof^ur. Lord MAKaMSi.a 
took the opinion of the jury also upon that point, and thqf 
were clear there ought to be no return. Next day, howeveii 
his Lordship said, he had turned that question in his aiaif 
and entertained some doubts upon it, and, as it was a questibii 
pf law, desired Lee to move for a new trial upon that ground. 
The motion was made on bqth grounds, viz. 1. On the ques- 
tion of fact, whether the deviation was vrilful; 2. On the 
question of law, whether, supposing it wilfu}, th^re oii|^ to 
be a return of premium. 

On Saturday, the 30th of June, the case was aqpied, hj 
Lee, Hoivorth, and Douglas, for the plaintiff; and the Attoh 
ney-General, Dunning, and Bower, for the defendant. 

in support of the verdict, it was insisted, 1. On the fiist 
point, diat thje certificate produced, entirely discredited die 
captain, and th^t it was manifest he must have sailed firoo 
Angola with the intent of going to try the market at Ifo^ 
tinico ; for it could not be believed, that he had set sail od • 
voyage which miglyt Jgst, according to his own account, fcr 
three months, with^jKOvisions only for six weeks: That ifaii 
lyas a mere question of fact and credit and properly kftt^ 
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die jury^ and their judgment upon it ought to be conclui^ive. 
2. On the second pointy it was contended^ that the description 
in the policy was of one entire voyage^ and one endrc risk^ 
and that, in such cases, no return is ever to be made after the 
risk has once commenced. Tliat this had been decided in ^ 
variety of cases, but, particularly, in Tyrie v. Fletcher (a) 
[+ 168], and Loraine v. ThomUnson(b), — In Tyrie v. Fletcher, 
tlie poKcy was upon the sliip the Isabella^ ''At and from London 
^ to any port or place, where or whatsoever, for twelve 
*^ months, from the 19th of August, 1776, to the 19th pf 
*' August J ] 777, both days included, valued at <£l(XX), for ac- 
count of ^. B. the master, and others that may be coa- 
cemed with him, at £^ per cent, warranted free from cap- 
^ tures and seizures by Ae Americans, and the consequences 
^ of any attempts thereof." The ship was taken by an Ame^ 
rican privateer, on the 13th of October, 1776, and the plain- 
tiff brought his action for a returp of premium, in the pro- 
portion of ten-twelfths of the whole, the risk having ceased 
before the expiration of die second of the twelve months, 
llie cause was tried before Lord Mansfield, at Guildhall, 
'and a verdict found, by consent, for the plaintiff, in order to 
take the opinion of the court, whether there ought to be an 
apportionment and return of premium ; if thejre ought not, a 
nonsuit to be entered. The case was solemnly arsued, and 
Ifae cases of Stevenson v. Snow{c), and Bend v. mttt(d),re' 
lied on, by the counsel for the plaintiff. But the court were 
dearly of opinion, that there ought to be no return ; that the 
case was similar ta an insurance upon a life for a year, with an 
exception of death by suicide, where, if the life insured is 
put an end to by suicide within the year, there never "^is any 
returo of premium ; that the contract was entire, and, when 
so, wfaedier for a specified time, or for a voyage, djere shall be 
no apportionment nor return, if the risk has once commenced ; 
and tmit the opinion of the court, in Stevenson v. Snow, and 
Bond V. Nutt, went upon there bring two distinct risks [1], 
tfhich there certainly were in those cases, but not in this. 
In the present case, if the parties had chosen to do so, they 
might have made three insurances in one policy, by dividing 
€b/t voyage into three distinct parts and risks. There is no 
long voyage where that may not be ()one. But this contract 

If 
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CaJ B. JR. E. n Geo. 3. 
£t l68] Since reported, Cotoap. 666, 
(b) H.21 Geo. 3. supra, p. 583. 
lc)B. R. M. 2 Geo. 3. 3 Burr. 
1237. 1 Blackst, 315. 318. 

(rf) B. R. E. 17 Geo. 3. supra, p. 
S67» Note] col. 1, 
^\]lnBoniynNuttp ihe regsoniDg 



of the court went upon there being a 
divisible risk, or two risks united in the 
same policy ; but I believe no questio^ 
was agitated in court about a return 
of premium ; for the defendant, in that 
case, had tendered the whole premivm, 
and it was taken out of com t by tb^ 
plaiutif before the triaK 




Behmon 
af^ainst 
Wood- 
bridge. 



[786] 



CASES IN TRINITY TERM 

18 not so. It is on a voyage from Honflewr back to the 
port, by Angola and St. Domingo. Mwny of the pcdkicsoa 
our Easi India voyages run in me same way, and Aere is 
never any return of premium on them, in whatever pait of the 
voyage the loss happemf. The difficulty of apportioiiiiig the 
premium is insurmouhtable. The risk varies every day, and 
nour, in time of war; and it is impossible to ascertain 
how much shall be appropriated to each different part The 
premium is mentioned in the gross— «£ 11 per ceii/.^-on ^ 
whole voyage ; not in separate distinct sums for different paitB 
of it.'-^Dunning said, he had advised the action in the case 
of Tj/rie v. Fletcher, having then an idea, that Stevenson v. 
Snow had been decided on the broad ground^ that them 
should be a return in all cases where the risk could be ascer- 
tained to have ceased before the end of the voyage insured; 
but that, on the argument of 2yrie v. Fletcher^ it cam^ o«^ 
clearly, that the judgment in Stevenson v. Snow had gone 
upon die ground of there being two voyages. 

For the plaintiff*, it was contended, 1 . That the certi6cife 
produced was not at' all inconsistent, or incompatible, widi 
the captain's evidence. It did not follow, because the reason 
of want of water was there stated for his putting into Caye/me, 
that he had not also other reasons for adoptii^ that measore. 
The captain alone was examined. He spoke to hcU nd 
motives within bis own knowledge: and the jury GOuld not 
disbelieve him, without imputing perjury to him, whidi dwf 
haf i no right to do in a case where there v^as no incoiigniilf 
in his evidence and he was not contradicted, nor hia credit 
impeached, by any other witness. The verdict was foooded 
in part upon his evidence ; for, as he was the only witness 
on either side, the fact of the supposed deviation ccHild only 
be gathered from what he swore; and, if one part of his tes- 
timony was to be adopted, the whole ought. If an affidavit 
or an answer in Chancery, is read in evidence, it camot 
be mutilated, and part received and part rejected; but die 
whole must be taken together. 2. As to the return of mn* 
mium, it is certainly most reasonable, that there shodla be 
nothing piud for that part of a voyage, in which no risk is 
run by the underwriter. This seems to follow irom tbs 
ver^ nature of a contract of mere indemnity, which a policy 
of insurance is ; and, in Stevenson v. Snow, the determinatiQO 
went upon that general principle, not merely on there beaig 
two voyages. The cases of Tyrie v. Fletcher, and Loram 
▼. Thomlinson, were upon time; and, in such caaea, the 
reason why there shall be no return, is, that, from the m* 
ture of the thing, it is impossible to ascertain the degree of 
risk in the different portions of the time insured. But, where 
the insurance is upon a voyage, consisting of different partly 
from port to port, there is nodiing so easy, becanse the rst 

•pectiva 
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•pecdve premiums for the voyage between all the different 178K 
ports mentioned in the policy are always known and settled. s^iv^^ 
if there were any thing in the supposed difficulty of appor- Bermon* 
tioning the premium in time of war^ it ought to be considered, against 
that the war had not commenced when £is contract was en- Wood- 
tered into. But, if it were necessary for the plaintiff to saiOGE, 
shew, that, by the very words of the policy, there were three 
different voyages insured, surely they are distinctly marked 
out here, as the two were Jn Stevenson v. Snow. The words 
'* at and from/' are repeated three times, which would 
bave been unnecessary, if one entire voyage, and one entire 
contract, had been in contemplation. In short, the form of 
expression here is fully as descriptive of severab successive 
voyages, as the words of the policy were in Stevenson, v. 
Sfiow, and indeed much more so, if they were as stated in 
Mr. Justice Blackstone's report of die case; for, accord- [ 787 ] 
iBg to him, the words of that policy run, *' Warranted to 
^ depart zoith convoy for the voyage (a)" not as stated by 
Sir James Burrow, ** Warranted to depart with convoy 
*^ from VortsmouAi for the voyage(by in all cases where 
mere is an insurance on an outward-bound voyage, and also 
on the homeward-boum} voyi^ from the ultimate port at 
which die Iiomeward-4x)und cargo is to be taken in, though 
in the same policy, the division into two voyages, and two * 
lisks, is obvious and natural ; insomuch that^ by die French 
ordinance of 1681, which is, m some measure, a digest of 
the general law of merchants relative to maritime causes, it 
18 expresriy provided, that a fixed proportion of the premium 
shall be returned, if the homeward-bound voyage never com- 
mence. ** Si ^assurance est faite sur marchandizes pour 
**^ roller Sf le retour, et que le vaisseau, itant au lieu ae sa 
'' destination, il ne se fosse point de retour^ Fassureur sera 
^ tenu derendre letters de la prime, sHl rfy a stipulation 
** contraire (c)^ There, too, the words, *' assurance pour Faller 
^ ^ k retour," are much less expressive of a divisible risk, than 
dioae used in the present policy. — Lee mentioned a case of 
Scott Sf others V. Rae, tried before Lord Mansfield, at 
Guildhall, as directly in point. The insurance there, was, 
*^ at .and from Grenada to Boston, in New England, and 
^ from thence back to Grenada and London." The ship 
aailed from Grenada to Boston, and from thence to Golds- 
borough, in New England, and from Goldsboroush, directly 
to LoiMlftn, and Lord Mansfield held, that me contract 
was capable of being severed, that there ought to be a return of . ;. ' 

premium proportioned to the risk from Goldsborough back to 
Chrenada, and from thence to London, and that this proportfon 

might 

(a) 1 Blackst. 315. {c) Ordonn . de la Mar, 16S I. Art. 6, 

(6) 3 Burr. 123?. 

CcS 



787 



1781. 



Bermox 
against 
"Wood- 
bridge. 
*[ ^88 ] 



CASES IN TRINITY TERM , 

might be ascertained^ and had been proved by a witnen to 
amount to £Sp€r cent. [1]. — Uoworth stated, that in the case 
of * Lavabre v. Walter (a)^ the under- writers were so well 
satisfied that the ri^ might be apportioned, that they had 
voluntarily made a return of premitim. 

Lord Mansfield said, the reason why he had desired the 
motion to be made on the point concerning the return of 
premium, and why he should now direct that the case should 
stand over till the court should consider of their opinion, was, 
ikzt, in all mercantile transactions, it is infinitely more im- 
portant that the law should be certain and uniform, thao 
that, at first, it should be one way or the other. 

Tliis day, his Lordship delivered the opinion of the court, 
to the following effect : 

Lord Man SFIKLD,— The motion for a new trial in this 
case, is made upon two grounds : 1 . That the verdiet is aguast 
evidence : 2. That there ought to be a return of premMcm for 
the voyage from St. Doniitigo to Honfleur. — 1. There was 
but one witness examined, — the captain,— -and he did give 
evidence, that he was forced to go into Cayenne and Martu 
nico on accomit of the breaking of his bow-sprit, and the de- 
ficiency of provisions, and averred, that the whole was oc- 
casioned by mevitable necessity. If this was true, there was 
no deviation in point of law ; but there were many suspicious 
circumstances iu his evidence ; and the jury expressly found, 
on the specific question being put to them, that his going out 
of the direct course was wilful, not necessary. They thoi^t, 
that, when he sailed from jingola, he did not intend to go 
to St. Domingo, but meant to try the Martinico market It 
is said, that, as the case rests entirely on his evidence, you 
must take it altogether,' and believe die whole ; but thoiq[h 
the whole of an affidavit, or answer, must be read, if an; 
part is, yet you lieed not believe all equally. You may believe 
what makes against his point who swears, without beUeving 
what makes for it. It was an extraordinary circiunstancei 
that the ship should be so soon in want of water, and a veiy 
suspicious one, that she should fall short of provisions. How 
came the captain to set out on such a voyage so scantily pro* 
vided ? Then, tliere was a piece of evidence^ which, tboagfi 

not 



[l] Nobody at the bar recollected 
this case. Lee cited what Lord Mam- 
Jield said, from a note taken on the 
back of the hnc{ bX GuUdhall, by Mr. 
Thoresby^ who was attorney for one of 
the parties, and who has favoured me 
with the perusal of the brief, from 
which it appears, that there was a 
warranty in the policy, that the ship 
should depart/row Grenada for London, 



on or before the 1st of August, 1772 ; 
so that according to the origitial con- 
tract, and independant of the agree* 
ments mentioned infra, p. 790» thert 
were two risks, viz. one absolute, from 
Grenada to Boston and back t9 GremaiA^ 
and another conditional, viz. from 
Grenada to London^ in like mauiner as 
in the case of Bond v. JVW#. 

(a) M. 20 Geo. 3. iupra, p. 294, - 
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not admissible for the plaintiff, was very strong against him* 
That was the certificate, which was obtained out of the re- 
gular course of business, and manifestly intended to be a jus- 
^cation ; and yet mentions nothing of the loss of the bow- 
sprit, which the captain stated, on his examination, as his 
principal reason for going to Cayenne. There are also 
other strong circumstances. But, if this point was doubtful, 
who but the juiy were to decide upon it ? No new evidence 
is pretended. It is not pretended, that tlie plaintiff has any 
of the crew to produce, to explain, or corroborate, the cap- 
tain's testimony. If we were to grant a new trial, on the 
ground of the verdict being against evidence, it would be 
sending the cause back to a jury, with an intimation that they 
ought lo believe the captain. We sire all, therefore, against 
granting a new trial on this ground. . 2. If, however, the 
plaintiff should succeed on the second point, the determina- 
tion would virtually allow him a new trisd on the whole of the 
cause, because no special case was reserved.^ But, on the 
fullest consideration, and after looking into all the cases, 
(though my opinion has fluctuated,) we are, now, all clearly 
of opinion, that there ought not to be any return. The ques- 
tion depends upon this : Whether the policy contains one en- 
tire risk on one voyage, or whether it is to be split into six- 
dilSerent risks ? for, by splitting ' the words, and taking '^ at** 
and ^^froni* separately, it will make six ; viz. 1. At Honfleur, 
£. From Hotykur to Angola ; 3. At Angola, Sfc. ITie 
principles are clear. Where the risk has never begun, there 
^ust be a return of premium ; and, if the voyages, in this 
c^se, are distinct, the risk from St. Domingo to Honfieur 
never began. On the other hand, if the risk has once begun, 
you. cannot sever it, and apportion the premium. In an in- 
surance upon a life, with the common exceptions- of suicide, 
and the hands of justice, if the party commit suicide, or is 
executed, in t\venty-four hours, there shall be no return. 
The case is the same, if a voyage insured is once begun. Is 
diis one entire risk ? The insured and insurers consider the 
fremium as an entire sum for the whole, without division: It 
VA estimated on the whole at 1 1 per cent. And, which is ex« 
tremely material, there is no wher6 any contingency, at any 
period, out or home, mentioned in the policy, which hap- 
ning, or not happenii^, is to put an end to the insurance, 
e alignment must be, that, if the ship had been taken be- 
tween Honfleur and Angola, there must have been a return* 
By an implied warranty, every ship must be sea-worthy when 
she first sails on the voyage insured, but she need not con- 
tinue so throughout the voyage ; so that, if this is one entire 
voyage, if the ship was sea-worthy when she left Honfleur, 
the under writers would have been liable though she had not 
been so at Angola, 8^c. ; but, according to the construction 

C c 4 <pontcnde4 
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contended for oc the part of the plaintiff, she miuilnvebeai 
sea-worthy, not only at her departure from Hon/kur, but dso 
*when she sailed from Ansola, and when she sailed frtm 
St. Domif^o. The cases of Stevemon ▼. Snow, and Bond 
V. Nuttf were quite different from Uiis. They depended 
upon this ; that there was a contingency specified in die po- 
^ 790 ] licy, upon the not happening of which the insurance^ would 
cease. In Stevenson v. Snow, it depended on the contingency 
of the ship sailing %vith convoy from Portsmouth whedier 
there should be an insurance from that place. Thb necessarily 
divided the risk [fS], and made two voyages. In Bond 
V. Nidt, it was held, that there were two risks, upon the 
same principle. '' jit Jamaica,'^ was one, Tlie otiber, vix. 
the risk ^'from Jamaica,^ depended 00 the contingencv of the 
ship having sailed on or before the first of August : J%at was 
a condition precedent to the insurance on the voyi^yroM Jin- 
maica to London. The two cases of Tj/rie y. Fiddler, and 
Lorahie v. Thondinson, are very strong, for, if ]^oa could ap- 
portion ^e premium in any case, it would be in insunncet 
on time. Therefore, on very full consideration, we lUdc 
this one entire risk ; one voyi^ ; and that diere can be no ie» 
turn o( premium. 

The rule dischaiged (^f iGg^ 
After Lord Mansfield had delivered the opimon of die 
court, as above, he said he had foigot to mention thi case of 
Scott V. Rae ; that he had no recollection of it, but diat it 
appeared from the brief, whidi Lee had brought into conr^ 
that there had been a new agreement with die underwriten^ 
that the ship might go to (xoldsborough : that he must bave 
looked upon that as a new voyage. Lee took notice, that 
there were two agreements; one, that the diip should load 



[ t 169] Vide Plantamour v. Staphs, B. R. M. 22 Geo. 3. 



l? 2] See ace Rothwtl r. Cooke^ 
1 B. and P. 172, cit, supra^ 588. In 
J\It:i/ev V. Gregson. B, R, E. 24 G. 3. 
Marshall, Ins, 678, Park, Ins. 389. 
Upon an insurance at and from Ja-^ 
maica, with warranty to sail on or 
before the 1st oi August ; the ship did 
not sail till September, and was lost ; 
and it was held there, (in the absenco 
of evidence of usage,) that it was only 
one risk, and one premium, and that 
nothing could be recovered by the 
assured for the risk from Jamaica. 
«ut io Gale v. Machell, B. R. E. 25 



G. 3. Marshall, 659 p Park, 390, and 
Long V. Allan, B. R^ E. 25 G. 3. Marsh, 
660, Park, 390, where there was eri- 
dence of usage to estimate the risk at 
Jamaica separately from the risk oa 
the voyage /rom Jamaica, and (in cast 
I of the insurance on the vojrage being 
discharged) to return the premioni, 
deducting a certain sum for the mps^ 
rate risk at Jamaica; the eourt held 
the assured intitled to recover the 
balance which remained as premium 
for the voyage, according to the usags 
provedt 
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mt Golddforough, to which tlie defendant had acceded; an- 1781* 

other, that she should come directly from that port to Lotidon , \^^^,^j 

without returning to Grenada, to which the defendant had j^ekuom- 
not acceded; but Lord Mansfield said, the first agreement against 

was sufficient to support the deterotiuation. Wood- 

BaiDGS* 



The King against Gough. t,iSily| 

MJaly! 

^pHE defendant was tried before Perryn, Baron, al the Peijury being 
'■- Spring Assizes, in 1777, at Ghycester^ on an iMfict- JJJ'^^wiii 
ment for peijury. The indictment was found by ttie gmod wukm tke imia 
jury for the county of Gloucester. It stated, that on the trial ^j^^^ ^ 
of an action brought in the King^s Bench, in which tb^venwe ^h^ch u a'ocMui* 
was in the county of Gloucester, between Lord Dude and l^''^!^!^^^ 
Doctor Bosworth, at the assites holden at GUmc^der, for the cauMbtforA 
said county of Gloucester, the defendant was prod^red as juryortheoDinH 
a witness, and falsely, wilfidly, comiptly, and maliciously^ Sdkti^Viii^ 
did, among other things, depose in substance, as follows, i^c. be found mnd 
whereas in truth, ^c. ioA so the jwrors, aforesaid, i^c. say of ^e^^^^at 
that the 'defendant, i^c. at Uie said assizes held at the said Urge.--Tbe 
dty of Gloucester, in his evidence, committed false, wilfid, ^'"l^^^^. 
and corrupt peijury. Then another act of periunr was laid tborize tbe'titoi 
on the same occasion, and at the same tima una place. The ^J"^^^^ ^ 
record then stated, after the appearance of the defendant, vher« they wete 
and a plea of not guilty, that me sheriff of the said county committed.— a 
of Gloucester was commanded to summon a jury of the saia granted mtaay 
county of Gloucester, for die next assizes and general session Ij^nn^'* 
of oyer and terminer to be holden for the sidd county of ^"^ 
Gloucester, and that, diereupOn, sudi proceedings were had, 
that, at the assizes and general session of oyer and terminer 
holden at Gloucester, for the said county of Gloucester, on 
the 12th of March, 17 Geo. 3. a jury impannelled and re- 
turned by the sheriff of the said county of Gloucester^ was 
chosen, tried, and sworn to try the piisoner. 

Upon the trial, a special verdict was found, which stated : 
J. A diarter to the burgesses of Gloucester m the first year 
of Ric. S. whereby that King granted to them, and their sue- 
cessors, that the town of Gloucester should be ^' unus integer 
comitatus per se corporatus, distinctua, et penitus squsratus, 
a dicto comitatu Gloucestriensi, lo ^^rpetuum, et fum par* 
ceUum ipsius comitat&s Gloucestriensis: et mod idem eomi* 
iatus sic corporatus, et a dicto comitatu Gloucestriensi dis^ 
tinctus et separdtus, comitatus vilk Gloucestrie pro fsrpetuo 
Tiominetur; salris tamen et neservatis nobis, et ueredibus nos- 
trisi quod justitiarij ad assizas in comitatu QhucesUiasm 

caoieudai 
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1781 caplendas assignandi, justitiarij ad goalam in comitat|i Glow 

* cestriensi iibcrandura assignandi, nee non justitiarij ad pacem 

The Kino ^" dicto comitatu Gloucestriensi conservaiidam ass^aiidi^ ia 

against tenendas sessioiies suas, aC etiam vicecomites comitatus nostri 

GouGH. Gloucestriensis, in tenendos comitatus suos, libere possint, 
et eorum quilibet possit, ingredi villam pradictam, et easdem 
sessiones et comitatus tenere de quibuscunque rebus et ma- 
terijs extra dictum tomitatum ville Gloucestrie et infra comi- 
tatum Gloucestriensem emergentibus, sicut ante haec tempora 
tenere consueverunt, presenti concessione nostra in aliquo 
non obstante.-' The charter then declared, that the bailifis 
of the town of Gloucester should be sheriffs of the county of 
the town; that they should hold cotmty courts from month to 
month ; that they should exercise all the same powers, S^c. 
belonging to the office of shmff, within the limits of the 
town^ as other sheriffs exercise in their bailiwicks; that all 
writs, Sfc. which would have been directed to the sheriff of 
the county, if the town had not been made a county in itself, 
should be directed to them; and that no other sheriff or his 
bailiffs should enter the town to do any thing belonging to 
the office of a .sheriff, except the sheriff of the county of 
Gloucester to hold hb county courts as aforesaid: 2. That 
this charter had been accepted : 3. That it had been confirmed 
by a charter of 5 Hen. 7. and declared to be by authority of 
parliament : 4. A charter in the SSd year of Hen, 8. wider 
the privy seal, and declared to be by the authority of parlia- 
menty whereby Hen, 8. incorporateo the burgesses of Glou- 
cester, by the name of the mayor and burgesses of the dty 
of Gloucester, and city of the county of Gloucester, and 
made it a city, and confirmed to the said city the former 
grants, making it a county in itself: ^. That this charter was 
accepted : 6. A charter in the 24th year of Car, 2. confirm* 
ing all former privileges contained in prior charters which 
had been surrendered; and containing a clause in effect the 
same, and nearly in the same words, with that above set forth 
from the charter of Ric. 3.: 7* That this charter of Car, 2. 
was accepted: 8. That, during all the time aforesaid, com- 
missions of Nm PriuSf assize, oyer and terminer, and gene- 
ral gaol -delivery, had been, from time to time, granted to 
divers justices, to hear and determine, try and adjudge upon, 
the several matters and things to such commbsions beloi^ing, 
and arisine in the said city of Gloucester, and to deliver the 
gaols of the said city; and mat other, and separate, commis- 

[ 79^ ] sious, of the same sort, had, from time to time, during all the 
time aforesaid, been granted to divers justices, to try and de- 
termine, Sfc, upon the several matters and things to such last- 
mentioned commissions belonging, and arising in the said 
county of Gloucester, and to deliver the gaols of the said 
county: ^9* That the commissions both for the city and the 

coun^^ 
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county, had been executed at a place in the said city of 17S1. 
Gloucester, called the Booth-hall: 10. That, during all the \^^sr^ 
time aforesaid, the jurors for the city had enquired and made r^^^ Kin» 
Ipresentmeut of iBuch matters and thmgs belonging and given against 
m charge to the jurors for the city, and Arising in the said Qoucit. 
city of Gloucester in the saiJ place called the Bootltrhallf x 
and that such matters and things so presented by the said 
jurors, when tried, had been tried by a jury of the said city 
of Gloucester: 11. That the grand and petty juries for the 
county had exercised the same jurisdiction as to matters arising 
>vithin the county : 12. That, during all the time aforesaid, 
the sessions of the peace for the county had been held in the 
Booth-hall: 13. That the issue in the indictment mentioned 
had been tried by a jury of the county in the Booth-hall: 
14. That the defendant, being then and there sworn, did upon 
his oath, in the said place called the Booth-hall, commit wnfiil 
and corrupt perjury, in the several matters charged in the in- 
dictment. 

The objection to this indictment was, that the offence had 
been committed within the couit/y of the city,9Xid that the Ju- 
nes of the county at large had no jurisdiction to find or try an 
indictment for any crime not committed in the county at large. 

It came on to be argued, on Wednesday, the 2Sa of May, 
by Bearcrofi, for the prosecution^ and Baldwin, for the die- 
fendant. 

The court directed Baldnnn to begin. 

He said, the general position was clear, that offenders caa 
only be indicted and tried by juries of that county in which 
the offence was committed. This nicety was formerly carried 
so fan that, till the statute of Edw. 6. (a)^ if a person re- 
ceived a mortal wound in one county, and died in another^ 
the crime could not be tried in either; 2 Hale^s PL Cr. 163. 
2 Hawk. 220. § 34, 35, 36. 4 Blackst. Comm. 303. Sted- C 794» ] 
man^s Case, Cro. EL 137* Bichard Thomas's Case, ibid, (in 
which, the indictment being, that the defendant at the castle 
of Lfnro/it falsely deposed, without shewing in what coimty, 
he was (hscharged,) Sc 1 Salk. 288* Such being the general . 

Sirinciple, the counsel for the prosecutor must endeavour to 
istinguish this case, by some of the clauses in the charters 
found by the special verdict. They will probably rely on the. 
clause in the charter of Ric. 3. But, by that clause, the 
justices for the county at large are only authorised to enter 
into the town^ and to enquire of things ^ere which had arisen ^ 
out of the county of the town. Tne true meaning of this 
charter was, to ^ve the use of the Booth-hall to the Judges 
and juries for the county at large, and to auihorise their [^ro^ 
ceedmgs there, relative to matters with^ their jurisdiction. 

At 

r«-? 2 4^ 3 Edw. 6. c. 24. Vide 1 Hawk. PL Or. c. 31. § U. 



794 CASES IN TRINITY TERM 

1781. Atthe OU Bai&y, whk:h is withia the ciw of XiOiidbj^ joriei^ 
s^v^^ for the county of Middlesex sit to try ofTences cominitted in 
The Kino that county ; but, when perjury has been committed there od 
against a trial before a Middlesex yxri^ such penury is never tried by 
GouGu. a jury of the county of midaUseXf but by one of the city of 
Jjondon. In the celebrated case of Elizabeth Cannin^f after 
a prosecution at the Old Bailey for a crime committed in 
Middlesex^ the indictment of the witnesseii for perjury was 
laid in the city. In like manner, on a trial at bar ra fFesf- 
minUer^hall from Yorkshire for example, though Uie cause is 
tried by a Yorkshire jury ^ if peguiy be committed by a wit- 
ness, be must be indicted and tned by a Middlesex jury. In 
£ Hawk. c. 6. ^ 19- where this case of Gloucester is meatioiied, 
and in the authorities there cifed, all that is meant is, that 
juries of the coun^ »tting in die city may find and ti^ of- 
fences committed in the county. The case in Popham 16« 
(also reported in Afiderson 291*) which will probably be 
mentioned on the other side, seems to be in favour of the de- 
fendant, for the deckion only was, that tfie justices of assize 
and gaol-delivery might sit in the city, for things which hap- 
pened within die county ; and, in a note at the end of me 
case, it is said, that, by die commission for the county, a 
thing which happens in the town cakmot be determined, albeit 
it be felony committed in die hall during d)e sessions (a). 
I 799 J Considerable pains have been taken to enquire if diere is 
any precedent, or instance, in the city of Gloucester, like the 
present case, and none has been found. No inconvemeoce 
will arise, if the court diould hold, that this indictment cannot 
be supported, because the verdict states, _diat there are grand 
'uries m the city, who may find offences cominitted in the 
Booth-hall. 

Bearcrofi, for the prosecution, argued, that the perjury 
having been committed on the trial of a county cause, it must 
of necessity be taken, that, at the time, the spot where the 
offence took place was part of -the county at Ime, It is no 
uncommon thing for the same spot to be considered, for dif- 
ferent purposes, as being w'idiin different jurisdictions. The 
space between the high and low-water marks, when dry, is 
within the jurisdiction of the sheriff, but when it is over- 
flow^, the sheriff and Admiralty have diviium inq>eriitm 
over it [I]. Before the charter of Ric.S. this spot was 
cleariy pari of the comity at large. By the statute of 6 JRtc. 
£• 0. 5. the justices of assize and gaol-delivery are to sit in 
the countv towns of the different counties ; by 13 Edw. 1. 
c. SO. triau at Nisi Prius are to be held before the Jud^ies 
of Assize ; and the authorit]^ of the Ju^ge at Nid Prw$ 
is by die commission of Assize, as is laid down by Lord 

(a) Popk. 17. [I] Vide 5 Co. 107. 

Holt, 
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Ho LT, Salk. 454 [t 1 70]. By giving authority to the Justices 1 7 g 1 , 
for the county at large, to try county causes within the li- v^^^^i^^ 
fluits of the town, the charter of JRfc. S^ made the place jj^e Kix^ 
i/i^here they sat part of the county at large for that pur- against 
pose. The trial on which the peijury was committed was Gougb. 
at Nisi Prius. The whole proceedings were void, unless the 
Booth-hall be considered as being, at that time, part of th« 
county. All the Judges in Queen Elizabeth's tune, in the 
case reported by Popham, agreed, that they might sit in the 
city for county causes, and that the King might, in making 
a separate county, save and except part of the jurisdiction 
within it which the county from which it was taken had in 
it before. By the saving in the charter of Ric, 3. all that 
appertains to, and is connected with, the execution of com- 
missions for the county is necessarily saved. It is true, that 
a felony committed in the hall during the assises. for Uie 
county, must be tried in the city, because such ofience is 
entirely unconnected with the execution of the commis- [ jgg ] 
sions for the county. The case in Popham is more mate- 
rially reported by Anderson, and he states, that liie Judges 
were of opinion, that it waa the intent of the charter, that 
the town of Gloucester should continue, for the purj 
mentioned in the exception, to be part of the county at 
It may be true, that indictments for perjury before Mii 
sex juries, at tiie Old Bailey, are laid and tried in London, 
but no inference can be drawn from thence with regard to 
Gloucester. There may be some p&rticular provbions for 
that purpose n the charters of London^ which charters are 
confirmed by act of parliament. P^erhaps the prosecution, 
in the present case, might be in eUker oounty* in point of 
law, the Booth-hall was, at the tim^* in the county at large, 
and, in point of fact, and loeal aituation, in the comity of 
the city, and, therefore, the offence might be said to have 
been committed either in the one or other. 

Lord MAysFiP.LD,-^It seems to me, as at present ad- 
vised, to be the better opinibn, that the crime might be 
Jud in either county ; but the question now before us is. 
Whether it could be laid in the county at large. The doubt 
before the Judges, in the case in Popham^ was as Mr^ Bald^ 
win states it, (viz. whether the Judges could sit in the city 
\0 try matters arisir^ in die county at lar^.) But it is ma« 
terial to see how it was solved. In the time of Ric. 3. the 
town was part of the county at large. By his charter it 
was made a distinct county, but with an exception, that the 
Judges for the county at large might still try causes tliere. 
The King cannot by his charter give Judges a power to try 
in one county offences committed in another, lliat was ad- 
mitted in the case before the Judges as reported by Anderson. 
3ut, it was answered, that he had continued the city as part 

[t 170] 3 Bl0cht. Comm. 60. 

of 
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1781. ^f the county at large. If this is so, the cause in which the 
^^^^^^ Perjury was committed^ was tried in the county at largej and 
The King ^^ witness was examined^ and the crime committed in di^ 
against county at large. This distinguishes the present case from 
GouGH. ^^^^ ^f ^^ ^^^ Bailey, which struck me strongly at first* 
The city of London has many charters and customs confirmed 
by act of parliament, and the custom of trying offences 
committed in Middlesex, at the Old Bailey, has probably 
been confirmed by act of pariiament ; for otherwise it would 
be void- 
[ 797 ] WiLLEs, Justice, — If it had not been for the case of the 

Old Bailey, I should have had no doubt ; but, witli regard to 
that, there is no occasion to suppose a grant or custom con- 
firmed by act of parliament, because the whole court seems 
to think, that the indictment may be laid either way, and, at 
the Old Bailey, the usage has been, to lay the indictment in 
the city. 

AsHHURST, Justice, — No aipiment can be drawn fSrooi 
the practice at the Old Bailey, unless we knew more ex«< 
actly how the case stands ; tliere may be an act of parlia- 
ment enabling the Judges to trv matters there, which arise 
in the county of MidJUesex. Here, I ^link, the indictment 
would have been ffood either way. Th^ King cannot^ with- 
out an act of parliament, give the Jw^es a power to try in 
one county, facts arising in another. Therefore, the mean- 
ing of the charter must have been to continue the town as 
part of the county at large for the purpose of trying county 
causes. 

BuLLER, Justice, — I am of the same opinion. There b 
no way of supporting the judicial proceedings at Gloucester, 
firom die time pf Ric. 3. but by considering them as. having 
been had in the county at large ; because I take the law to 
be clearly as my Lord and my brothers have stated it. We 
have no authority to compel a jury to come, or to adminis- 
ter an oath, out of the county where the matter arises. 
Therefore, the meaiung of the charter must have been, to 
leave the place as part of the county at large. I am very 
strongly inclined to think the indictment might be laid in 
either, but, if there is a difference, I th^nk^ t!^ die most pro* 
per way r<t>]. 

The defendant w*as this day brought up for judgment, wheq 
BuLLER, Justice, read the report of the evidence, and Dufk* 
fling, was heard on his behalf; after which, the court observ* 
ed, that, from the state of the e^dence, the conviction ap- 
peared extraordinary, ^nd hinted that a new trial would be 

proper. 

[<l>|l In Bullock V. Barrowy B,R.E, enquiry. But the court held, that if 

27 Geo, 3. it vas objected that the there nvas a foundation for the objec«' 

Bootk'hall was not part of the county tion, .the party bad tfuved it by am 

for the purpoK of executing writs of pe^ng thei:c. 
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proper. Dunning said, he should have made a motion for 
that purpose, if he had thought it was competent, after such 
a long interval of time since the conviction. Upon this, 
Lord Mansfield declared, that it was still competent, be- 
cause the report of the evidence coming regularly now before 
the court, if enough appeared to raise an inclination in them 
to think the defendant ought not to have been convicted, 
they could only grant a new trial, or postpone for ever pro- 
nouncing judgment ; for that there would be an absurdity in 
a judgment on a conviction for perjury, where a fine of a 
ihilling should be imposed as the punishment. 

A new trial awarded (a) [f]« 

(a) Vide Biri v. Barlow, E, 19 Geo, 3. svpra, p. 171. 




The Kino 

against 
GouGU. 



[ 798 ] 



[f] In R. V. Ilolty 5 T. H. 436, and 
the cases there cited, it appears to be 
clearly established, that the party 
cannot claim of right to be heard on 
motion for a new trial, after the four 
first days of term ; but if, upon the 
case being brought before the court, 
ou motion in arrest of judgment, or 
p^crwiite, the court sec reason to be- 



lieve the defendant has been impro- 
perly convicted, they will interpose of 
themselves, and grant a new trial. So, 
if the court sec a ground for arresting 
the judgment, they will do so, though 
the defendant desire to waive any such 
objection. H. v. lyaddington, 1 Eastm 
146. 



The End of Tbinxty Term, 21 George III, 
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A. 



ABATEMENT. 

I.TF an atttrney is sued by ori- 
ginal, in any action he may 
plead his privilege in abatement ; 
Comerford v. Price, H. 20 G. 3. 

P«^r312to314 
I, Vide INDICTMENT, J?o. 2. In- 
formation, No. 1. t Attor- 
^'Ey, No. 14. 
Vol. n. 



ABANDONMENT. 1 

Vide Insurance, No. 10, 12. 

ACCEPTANCE, ACCEPTOR. 

Vide Bill of Exchange y No. 1, 2, 
3, 6, 7, 8, 9, 10, 15, 17,23. 

ACKNOWLEDGMENT. 

i. Evidence of the acknowledgment 
of the debt by an obligor, does 



DD 



not 
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not supersede the necessity of 
producing the subscribing witness 
to the bondf in an action on the 
bond. - . Page 2\6, 217 

2. Nor in an action by the assignees 
of a bankrvptf when the petition- 
ing creditor's debt arises on a 
bond; Abbot v. Plumbe, T, 19 
G. 3. - - 216,217 

3. An acknowledgment by one of 
several drawers of a joint and se- 
veral promissory note, will take it 
out' of the statute of limitations as 
against any of the other drawers, 
in a separate action on the note 
against him ; JFhitcomb v. IVkit- 
ingy £.« <^. 3. 652, 653 

ACT of Bankruptcy. 

Vide Bakkrupt, No, 3, 4, 5, 7f 
27 y 30. 

ACT of Parliament. 
Vide Statute. 

ACTIO non, ^c. 

1. Actio non goes, in every case, to 
the time of pleading, not to the 
commencement of the action ; Sul- 
liffan v. Montague^ H. 19 G. 3. 

112 

O" 2. But quere, as to that point, 

since Evans v. Prosser, B. R. E. 

29 G. 3. - 112, 113, n. [t47] 

ACTION. 

) . An action on the case will lie for 
suppressing material facts in a re- 
turn to a mandamus. 158, 159 

2. And if the return is false in sub- 
stance though it be true in words. 

159 

3. And against the Bank, &c. for 
refusing to transfer stock ; Bex v. 
The Bank of England, M. 21 G. 3. 

524 to 527 

4. An action will not lie for a malt-' 
cious prosecution, without shew- 



I 



ing, in the declaration, that the 
original suit is terminated ; Fisker 
V. Bristow, T. XQ G. 3. Page 215 

5. An action will not He, against a 
peace-officer, for arresting a per- 
son bond fide on a charge of fe* 
lony^ without a warrant, although 
it turn out that no felony was 

* committed ; Samuel v. Payne, E. 
20 G. 3. - . 359, 360 

6. Nor against the captor, for impri- 
sonment in consequence of a cap* 
ture as prize, although the cap- 
tured ship has been acquitted ; Lt 
Caux V. Eden, H. 21 G. 3. 

594 CO 613 

7. Nor for goods taken on shore as 
prize by the joint operation of a 
fleet and army ; Lindo v. Rodney, 
B. R. H, 22 Geo. 3.613 n. to 620 n. 

8. Nor against a sheriff or his t^cer 
for having arrested a certificated 
bankrupt, a discharged insolvent 
debtor, a peer, a party to a cause, 
or a witness, eundo vel redeundo; 
Tar It on v. Fisher, E. 21 G. 3. 

671 to 677 

t ACTUAL ENTRY. 

1. In what cases necessary. Vide 

KVTUY. 

2. Vide Assignment, No. 4, 5. 

t ACTUAL Possession, 
t Vide Assignment, No. 4, 5. 

ADMINISTRATION, ADMINIS- 
TRATOU. 

l.An administrator, having reco- 
vered a judgment for a debt doe 
to the intestate, need not declare 
as administrator in an action oa 
the judgment; Crawford v. Whit* 
tal, B. R.H.l$ G. 3. 4, n. [l], 5, n. 

2. If he does, it is surplusage; CroK- 
ford V. IKhittal, B. R. H. 13 G. 3. 

4, n. [1], 5, n. 

3. And it is no objection on a special 
demurrer^ in such case, that he 

has 
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has not made profert of the let- 
ters of administration; Craxcford 
V- HkiUtU, B. R. H. 13 G. 3. 

Page 4, n. [l], 5, n. 

4. The effects of an intestate having 
vested in the King^ by k forfeiture 
for felony^ if the ordinary grant 
letters of administration to A. in 
consequence of a warrant from 
the King, and they run in the 
usual form, viz, " to pay debts, &C." 
though with this additional clause, 
'* for the use and benefit of his 
Majesty," A. may be sued by the 
in testate's creditors, and shall not be 
permitted to impeach the validity 
of the letters of administration ; 
Megit V. Johnson, Af. 91 G. 3. 

542 to 548 

5. Fk/e Amendment, No. 4. Ap- 
prentice, No. 1. Costs, No. 
5, 6. Feme Covert ^ No. 5. Li- 
mitation of Actions f No. 5. 
Pleasing, No. 14. Settle- 
ment, No. 3, 4, 19, 20. Stock, 
No. 2. 

ADMIRALTY. 

l.Thc judge of a court of Admi- 
ralty in the Plantations may 
grant a certifcate that there was 
probable cause for the seizure of a 
ship as a smuggler, after the sen- 
tence; Sullivan v. Montague, H, 
196.3. - - 100 to 109 

2. Such certificate may be granted 
by the judge of an appellate court 
of Admiralty; Sullivan v. Mon- 
tague, H. 19 G. 3. - 106 to 109 

3. The sentence of a foreign court of 
Admiralty is conclusive against 
all the world, in all civil suits, as 
to all matters within its jurisdic- 
tion, and decided by the sen- 
tence; Bernardi v. Motteux, H. 
21 G. 3. - - 575 to 580 

4.11ie jurisdiction over all matters 
of priie^ and eveiy thing conse- 
quential to a capture as prize, be- 
longs exclusively to the court of 



Admiralty ; Lt Caux v« £den^ H. 
21 G. 3. Page 594 to 6IS. Undo 
V. Rodney^ B. R. H. 22 G. 3, 

613, n. to 620, n. 

5. The court of prize in the Admi« 
ralty is a diiSerent jurisdiction 
from the ordinary cour( of Admi* 
ralty, called the Instqf^t court, 
and is governed by difierent fulesi. 

6. Of the origin, nature, and juris- 
diction, of the court (ff fi^ze. 

613, n. to 62Q1 It 

7* Qu, Whether questions on r4fnwms 

do not belong excluaiyely to 'Are 

prize court. - 6^9, n. 650, n. 

a. Vide PttWE, No. 3, 4, 5, 6, ?. 

ADMISSIBILITY of Evidence. 
Vide Corporation, No. 6. Evx* 

DSNCE. 

ADMISSION of Corporators. 
Vide Stamps, No. 1. 

t ADMISSION of Parties. 

• • .... 

t Instances where such ai^mi^on i$ 
not sufficient €vi4ence. ^hU Ac- 

KNOWIEPOM^NT, No. 1, 2'. 

AFFIDAVIT. 

• 

l.Two or more defendants in dif- 
ferent actions cannot be held to 
bail on one affidavit; Gilbjf v. 
Locktfer, T. I9 G. 3. - 217, 218 

2. Q». If such afidavit is not good 
against the fii-st person mentioned 
in it. - - - .217 

t 3. The same defendant cannot be 
held to bail in an action of debt^ 
and an action of assumpsit on one 
affidavit. - 218, n. [tfi*] 

t 4. And if he has been so held to 
bail (No. 3). he will be discharged 
on common bail in both actions. 

218, n. [+64] 

5. A defect in an original affidavit 
0D2 to 
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to hold to hail cannot be cured by 
a supplemental one. Page 467, 

and n. [t 106] 

<33^ 6. But, by the present practice 
of C. B, it should secra that it 
may ; Hobson v. Campbell, C. B. 
T. 29 G. 3. 467, n. [t 106 <!t>] 

7. It is not sufficient, in an affidavit 
to hold to bail, for the plain tit!* to 
swear, that the defendant is in- 
debted to him, in so much, upon 
promises; Cope v. Cooke, M. 21 
G. 3. - - - 467, 468 

C^ 8. Nor in so much in trover; 
Hubbard v. Paclteco, C. B, E, 29 
G. 3. - - 46>, n. [<t> ♦] 

9. FiV/c Bail, No. 3, 6, 7. Bank- 
KUPT, No. 22. 

" AFORESAID.'' 

The word " aforesaid'* implies and 
binds the party to an exact re- 
cital. ' ' ' " 97 

« An'ER.'' 

If a statute limits a proceeding 
against a party to six months, a 
year, SfC. after an act done, the 
day on which the act was done is 
to be reckoned in the six months, 
year, &c. ; Rex v. Addcrlcy, M, 
21 G. 3» - - 463 to 465 

AGENT. 

i. An agent's bill to an attorney in 
tfie country may be taxed by the 
Master; Dixon v. Plant, M, 19 
G. 3. 199, n. [1], 200, n. ; Ex 
parte Bearcroft, C. B. E, 7 G. 3. 

200, n. 

5. Payment to the agent for the at- 
torney of a party, is not payment 
to the party ; Yates v. Frecklcton, 
H.Q\G,3, - - 623,624 
' <C^ 3. But if the agent in town 
take money out of couirt which 
the defendant has paid in under a 
judge's - order, but irregiilarly, 
that shall bind the plaintiff, and 
be a waver of the irregulariti/ ; 



Griffiths V. Williams, B. R. E. 27 
G. '3. - Page 624, n. [<t^] 
4. Vide Sheriff, No. 3. t Under 
Sheriff, No. 2. 

AGREEMENT. 

1. An agreement to accept a bill of 
exchange may amount to an ac- 
ceplanve. - - • 299 

2. Several owners of different ships 
having entered into a bond to a 
trustee, binding themselves and 
their assigns, to indemnify each 
other, to a certain amount, if any 
of their ships should be lost, and 
one of them having sold his ship, 
and she being afterwards lost, the 
others are not liable under the 
bond, unless the vendor has sold, 
together with the ship, his interest 
in the agreement of indemnity; 
Ayres v. Wilson, E. 20 G. 3. 

385, 386 

3. But, if the vendor had agreed 
with the vendee to pay him so 
much if the ship should be lost 
within a given time, .and the ship 
had been lost within that time, it 
should seem that the vendor 
might sue the others. 3S6, n. [17] 

4. Government having contracted to 
furnish forage for a certain num- 
ber of horses to be kept by a 
suttlcr, and the contractor for 
forage having agreed not to com- 
mute the forage for money, an 
agreement between the s«ttler and 
contractor for forage, that the lat- 
ter shall allow the former u sum 
of money for each ration of 
foraiie allowed for the whole 
number of horses, and shall retain 
the forage, is void; Willis v. Bald- 
ivin, M. 21 G. 3. - 450, 451 

5. An officer or sailor who has 
agreed to serve on board a letter 
of marque, for certain wages dur- 
ing the voyage, and a share of all 
prizes, is not entitled to any part 
of the wages, if the ship is taken 
before she complete her voyage, 

althouok 



^ 
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although hr shall have been sent 
from the ship, befpre the cap- 
ture, as prj^e-matter on board 
a prize, inkcn by her in the 
course <if the voyage j Abfrnethy 
V. Landale, M. 21 G. 3. 

Page 539 I" 542 

6. In an action on an agreement to 
(lelivLT possession of certain pre- 
mises, subject to the forfeiture of 
a stipulated sum on failure by 
cirhcr party, the person who was 
to deliver possession cannot sup- 
port an actiou for tbc forfeiture, 
iil[hi>ugh he aver that he was 
ready and willing to deliver the 
possession, ^c. without shewing 
iu his declaration a possessory 
title in himself; Luxlon v, Ro' 
binson, H. 21 G. 3. - 620, 621 

/. An agreement to pay a sum of 
money to the assignees of a 
bankrupt when his certificate shall 
be allowed, whcfcby a creditor is 
iiuluced to sigi{, (although the 
money to be paid i; fqr the be- 
nclit of all the creditors,) is void 
under 5 G. 2. c. 30^ § ] J ; funes 
V. Barkley, G. R. M. 22 G. 3. 
695, n. to'698, n, 

8. J'iile Annuity, No. 3. As- 
sjGSFK, Ni). S. Assumpsit, No. 
j(l. Bill of Ejcbange, No. 8. 
UoxD, No. 1, 2, Covenant, 
No. 2, 20, 21. Demavd, No. 
:). Hquity, No. 2. Option, 
UsuKY, No. 1, 4, 

ALDERMAN, 

1. Q«. Whether non-residence is a 
Joijiilure of the ojice 01 alderman. 

157 

2. An alderman of London it not 
compellable to serve the office of 
ciinstablr. - • - 538 

ALIEN Enemy. 
1. It has been held to be no de- 
fence in au action on a ransom 



bill, (at least on thcpica of.non 
assiimpiil,) that the plainiifT is an 
alien enrorv) Comu-v.Blarkintrnt, 
E. 21 G. ii. - Page 641 to G4S 

t2. But that point (No. 1.) wSs 
afterwards determined otherwise ; 
Fiiier v. Anthon, Cam, Scacc. M. 
25 G. 3. - - 650, n. [+ T32] 

t 3. An alien enemy cannot by the 
municipal law of this country sile 
for tlie recovery of a right claimed 
lobe acquired by him \n actual 
war; Pisier v. Anthon, Cam. 
Scacc. - - 65Q, n, [t 132] 

ALLEGATION. 

1. Allegations of fact* impertinent 
to the cause are tarpliuage, .-and 
need not be proved. - . - ■ 667 

2. Such allegations will be struck 
out, upon motion, and coits. al- 
lowed. - - ... 667 

3. Allegations of facts immaterial 
but relative to the title of the 
party, though not necessary, .yet, 
when introduced, must be proved, 
otherwis« the plaintiff, will be 
noiuuited; Bristow v. IfrigAt, E, 
ai e.3. - 665 10669, IHi&, n. 

<3y- 4. But that rule bolds only in 
cases of records, and written 
669, n. [t 138 <1>] 



ALTERNATIVE. 
Of timitatiotit which can onlv lake 
Tect in the alternative. 

504, n. 503, n. 

AMENDMENT. 

1. The name of the attorn^ in the 
plHiniiff's Karrent may be altered 
so as 10 make it correspond with 
that in his declaratiua, alter error 
brought, and the variance be- 
tween the warrajit and declara- 
tion assigned for error ; Richards 

. v.Broa;/!, £. I9G.3. II*, 115, 
<?■ n. [1] 

2. So, a misUke in the addition In 
DD3 ' th» 
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tbie iiarrani of attorney may be 
amended after error brought. 

S^ So, the simame of the attorney 
in the declaration may be amended 
and made to correspond with that 
in the warrant after error brought. 

115, i^n.[l] 

4. A Judgment may be amended by 
changing it from *' de bofiu pro- 
** prUs" to " de bonis testatoris 
^ ft, SfC** after error brought. 

115, n. [I]. 115, n. 

]f« SOy if Ae judgment do not say 
that the. damages qccasione deten^ 
tionis debiii were awarded ex as* 
9ensu tuo^ it may be amended 
thoTigh that has been assigned for 
trror, - - - I16, n. 

6. Amendments of omissions in 
.matters of form may be made 

. Rafter error brought. - •115 

4t^7' And even after the record 
has been sent back from the Ex- 
ekequer Chamber; Oreen v. Ben- 
nett, B. R. E. 27 G. 3. 1 1 5, n. [<l>] 

4>8. There is no difference be- 
tween civil and penal actions as to 
amendments at common law ; 
6e^ Cqui tam^ SfC.) v. Pqpple- 
mil, B. R. M. 29 O. 3. 114, 

n. [«>•] 

tiO 9. But the court will not per- 
mit the fums and dates in the 
declaration to be amended in 
such actions (No. 8.), as in actions 
for usury, after the time limited 
for trying the action is expired. 

114, n. [<»•] 

10. A clerical mistake in a return 
to a mandamus may be amended 
after the return has been filed; 
Rex v. Lyme RegiSf E. 19 G. 3. 

135 to 137 

} 1 . When there has been a general 
verdict and entire dotages on se- 
veral counts^ some of which are 
bad, and evidence was only giyeq 
that applied to the good counts, 
the verdict may be amended by 
the Judge's notes, and entered 



for the plaintiff only on the good 
counts; Eddoues v. Hopkins, E. 
20 G. 3. Page 376 to 378. 730, 
731. Taylor v. White, T. 21 
G. 3. - ... 746 

AMOTION. 

Fide ConTORATioir, No. 1, 2, 3, 
4, 5, 6. 

ANCIENT Demesne. 
Vide Tekakt. 

ANCIENT Mill. 
Vide DacLA&ATioN, No. 1. 

AN^JUITY. 

1. If an annuity is secured by a 
bond, and also by a deed of cote* 
nant, though the bond has been 

forfeited prior to the discharge of 
the grantor under an insoHfent 
act, he shall be liable to an action 
on the covenant, for payments 
accruing after the discharge; 
Cottrel v. Hooke, H, 19 G. 3. 

97 to 101 

2. But grantors of annuities dis» 
charged under the insolvent act 
of 18 Geo. 3. c. 52, are pro- 
tected from fnture payments by 
§ 30, of that act - - 100 

3. By an express agreement, the 
obligee of an annuity bond may 
loave a forfeiture for non-payment 
0(1 the day, so as to be entitled 
to recover future payments, al- 
though the obligor has been dis- 
charged under an insokent act, 
between the time of the forfei- 
ture, and the action brought; 
Webster v. Bannister, E. 20 G. S. 

393 to 397 

4* If an annuity bond has been for^ 

feited before a bankruptcy, the 

annuity may be valued, and the 

yalue proved under the commission. 

523 
5. I( 



^ 
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' 5. If an annuity bond has been for- 
feited by slipping; the day of pay- 
ment, the debt is completely ex- 
tinguished by a bankruptcy and 
certificate subsequent to the for- 
feiture, although the arrears shall 
have been p:iid previous to the 
bankruptcy ; IVillie v. Wilkc*^ M, 
21 G. 3. Page5\y to 524 

6. Qu. Whether a bond for securing 
an annuity is within 4 4* 5 Ann, 
c. l6. § 12, giving the plea of 
solvit post diem. 520 to 524 

7. f^ide Power, No. 2. 

APPARITOR. 

i 

1. An apparitor cannot sue in the 
spiritual court for his fees ; Fear- 
son V. Campion^ E. 21 Geo. 3. 

629 

2. Vide PRoniBiTiov, No. 3. 

APPEAL. 

1. The justices are bound to re- 
ceive an appeal from an order of 
removal^ if tendered at the next 
quarter sessions although no notice 
of an appeal has been given;; 
Rex V. The Justices of Gloucester- 
shire, E. 19 G. 3. - I9I 

2- if the parish to which a pauper 
has b(*en removed^ is bU such a 
distance, that there is not time to 
lodge an appeal at the quarter 
sessions immediately subsequent to 
the FcmovaH the Justices are bound 
to receive it at the sessions next 
ensuing, such being the true con- 
struction of 134- 14 dr. 2. c. 12; 
Rex V. The Justices of' the East 
Riding of Yorkshire, E. 19 G. 3. 

192 

3 . No appeal lies from an order of 
justices for the relief of a pauper ; 

' Rex V. North Shields, H. 20 G. a. 

33 1 to 333 

4. An appeal lies from the Inns of 
court, m matters relative to calls 
to Che bar, to the twelve Judges at 



Serjeant's Inn ; Rex v. Grafs fyn, 
E. 20 G. 3. Page 353 to 357, 

4- 357, n. [5] 

5. A judge of appeal from the Ad" 
miralttf jurisdictions in the Plan* 
tations may certify probable CffUSf 
of seizure. Vide Admiralty, 
No. 2. 

6. Appeals to the cov^tmissumers of 
appeals from judgments by the 
commissioners of excise, and ib 
the quarter sessions from judg- 
ments by justices, in causes and 
prosecutions for forfeitures and 
offences against the excise laws, 
jire saved by 1 G. 2. c. l6.'4 3. 

^51, 552 

» • 

APPORTIONMENT. . 

1. Apportionment of premium. Vide 
iNStTRAjrcBy No. 42, 43, .44, 45» 

46, 47. 

2. Of the produce of prizes taken 
by two or more prvvateers. Vide 
Privateer. 

APPRENTICE. APPRENTICE- 

SHIP. 

1. An apprentice is not astignable, 
nor transmissible to personal re- 
presentatives. - '- 70, 71 

2. Settlement by apprenticeship. Vide 
Sf.ttlemrnt, No. 3, 4. 

3. Ki(ff Covenant, No. 12. 

ARBITRARY Fine. 

Vide Fine on admission, ^c. 

ARREST. 

Vide Action, No. 5, 8. Pjiace- 
Officer. Practice, No. 8. -t 
Bail. 

ARTILLERY. 

Horses employed in drawing the 

artillery are biiletahle under the 

mutiny act, whether they belong 

to the ordnamce ox are furuiahed 

DD4 for 
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for the service by cotitract ; Read 
^. Willan, T. 20 G. 3. 

J^agc 422 to 426 

ASPORTAVIT. 

Vide Costs, No. ip. 

ASSIGNEE, ASSIGNOR, AS- 
SIGNMENT. 

1. An assignee of a bankrupt^ a de- 
visee, and a personal representative, 
are assignees in law to the pur- 
pose of being liable to actions on 
a covenant for rent in a ^ease to 
the bankrupt's devisor or intestate, 

184 

2. Qtf. If the transfer to them is an 

assignment which will occasion a 

forfeiture under a proviso not to 

assign. 184; Denn v. Skeggs, 

B.R, T.21 G.3, 184, n. [20] 

3. A lease may be assigned to a 
feme covert, and is good unless 

the husband disagree; Bamfather 
-v. Jordan, M, 21 G. 3, - 452 

4. If ^ term is assigned by way of 
mortgage, with a clause qf re- 
demption, the Icbsor cannot de- 
clare against the mortgagee in co- 
venant as assignee of all the es- 
tate, right, title, interest, SfC. of 
tlie mortgagor, even after the 
mortgage has been forfeited, un- 
less the mortgagee has taken 
actual possession; Eaton v. Jacques, 
M. 21 G. 3. - . 455 to 46l 

5. But under an absolute assign- 
ment of a term, the assignee may 
be sued on the covenants, before 
he has taken actual possession \ 
Walker v. Rttvcs, B. R. M. 22 
G, 3. 46l, n. [1], to 463, n. 

6. An assignee takes tlic thing as- 
signed, subject to all the equity 
to which the original party was 
subject. - - - 635 

7. Dificrcncc between an under-lease 
and an asbignment. Vide Lease, 
No. 5, 8, 10. 

8. The assignee of a term, declared 
against as such^ is not liable for 



rent accruing after he has as- 
signed over, though it be stated 
that the lessor was a party exe- 
cuting the assignment, and agreed, 
thereby, that the term, which 
was determinable at his option^ 
should be absolute; Chancellor v. 
I'oolc, T. 21 G. 3. Page 7^^ 

to 767 

t ASSIZE- 

t The authority of the judges at 
Nisi Prius is by the commissioi 
of assize. ... 7^5 

« 

ASSUMPSIT. 

1. Indebitatus assumpsit will lie on 
the judgment of a foreign court, 
without declaring upon, or prov- 
ing the grounds and cause of ac- 
tion on which the judgment went; 
Crawford v. IFhittal, B, R, H. IS 
G. 3. 4, n. [1], 5. n. Plaistov 
V. Van Uxem, Cam. Scacc. T. 18 
G. 3. 5, B. 

2. Assumpsit is a proper form of 
action, although there has been 
an express warranty; Stuart v. 
Wilkins, M. I9 G. 3. 18 to 21 

3. And although the watTonty is of 
something past or then existing. 

18 to 21 

4. Jisumpsit for money had and re- 
ceived, will not lie, when the 
money has been paid on a con* 
tract which the other party ijon- 
tends to be still open ; Weston v. 

-Doxvnes, M. I9 G. 3. 23, 24, & n. 

5. Indebitatus assumpsit lies upon 
an order to pay money made under 
the authority of an act of parliu' 
mcnt; Rann v. Qrecn% B. R* 17 
G. 3. 10, n. 402, 403, & n. (w), 
Brown v, Bullen, E. 20 G. 3. 

407 to 410 

6. Assumpsit for money had and re- 
ceived, will lie, if^. having ob- 
tained possession of goods on- 
trusted to B. by C. to be sold at a 
fixed price, refuses either to re- 

turn 
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torn tliem to B. or to pay the 
fixed price, and B, being threat- 
ened with an action by C. pays 
him the price, for A, shall be pre- 
sumed to have sold the goods; 
Longchainp v. Kenny ^ E. ip G. 3. 

Fage 137 to 139 

7. But, in such a case (No. 6.) the 
plaintiff must have given the de- 
fendant notice of the nature of his 
demand, because a party shall 
not be permitted to avail himself 
of the generality of a declaration 
for money had and received, to 
surprize the defendant. - 138 

8. Qu, If assumpsit for money laid 
out and expended would lie in 
the above case (No. 6.) 138, 139. 

9. Assumpsit will lie against the as- 
signees of a bankrupt for a credi- 
tors share under an order of 
the commissioners for a dividend ; 
Broun v. Bullen, E. 20 G. 3. 

407 to 410 

10. If the declaration contain a count 
on a special agreement^ and also 
general counts, thou<;h the plain- 
tiff fail in proving the special 
agreement, he may go into e^vi^ 
dence on the general counts ; 
rai/ne v. Bacomb, E. 20 G. 3. 

651 

11. Assumpsit will not lie for a fine 
assessed on admission to a copy- 
hold estate. - 728 & n. [3] 

12. In such action (No. 11.). you 
roust prove that the sum laid to 
have been assessed, does not ex- 
ceed two years value of the estate, 
("vide Fine on admission^ SfC, 
No. 1.) because you cannot re- 
cover a less sum than that laid in 
the declaration. 731, n. [4], 732, n. 

13. Qu, Whether, in such action 
(No, 11.) you may declare that 
two years value was assessed as 
a reasonable fine^ without specify- 
ing a particular sum. 73 1 , n. 732, n. 

t 14. The declaration in such ac- 
tion, (No. 11.) may state gene- 
rally, that the defendant was in- 



debted to the plaintiff in such & 
sum, {iriz. the amount of all the 
fines due,) for reasonable fines due 
and payable to him ; Whitehead v. 
Hunt, B. R, H. 24 G. 3. 

Page 727, n. [f 155 

<&• 15. So, a general indebitatus as- 

suntpsit wiWhe for tolls. 728,n[<50'] 

16. In assumpsit on a policy of in- 
surance, as for a total loss, an 
average loss may be recovered. 

732, n. & n. (kj 

17. Vide Bill of Exchange, No. 20. 
Consideration. Kansom,Nd. 1. 
Title, No. 4. 

ASSURANCE, ASSURED, AS- 
SURER. 

Vide Insurance. 

t " AT." 

t 1. Under (he words, " At and from 
** Jamaica," in a policy of insurance 
the ship is protected, (till her de- 
parture on her voyage,) in going 
all round the island. - 370, n. 

t 2. Qu. If " all my estate at such 
** a place," are words, in a vill, 
descriptive of local situation only, 
or of a fee-simple interest, 434 

t 3. Qu. If there is any difference 
in that respect betweep the words 
•* ar and '* in." - - 434 

ATTACHMENT, 

1. Attachment of money in theP/j/?- 
tations, Vide Bankrupt, No. 19. 

2. The custom of foreign attach* 
went in the city of Ijondon has 
been certified by the Recorder. 

379, 380 

t 3. And therefore the court must 

take notice of it. - - 384 

4. The form of proceeding on a 
foreign attachment. - 363 

5. In what cases the proceeding 
against a sheriff after he has gone 
out of office shall be by dttach- 
ment, and when by distringas. 46^4 

6. Vide 
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6. Vide Practicf, No. 9. She- 
Kirr, No. 4, 5. Witkms, No. 3. 

ATTORNEY. 

I. If an attorney has been struck off 
the roll^ (though at his own re- 
quest,) and called to the bar^ the 
court would not permit him to be 
put on the roll again ; at least not 
unless he has been disbarred upon 
application for that purpose to 
the Itm of Court where he was 
called ; Ex parte Cole, E. 19 G. 
3. - . Page 114 

f 2. The court wiH Jay an attorney 
who' has been struck otf the roll at 
his own instance, and applicv to be 
restored, under the terms of taking 
no advantage of his privilege in 
any action then depending. 1 14,n. 

[t49] 

5. A varrant of attorney may be 
entered at any time, pendente lite. 

115 
4. If an attorney's bill has been deli- 
vered a month and not referred for 
taxation, the defendant, (in an ac- 
tion brought upon it,) shall not be 
permitted to question the reason- 
ableness of the items at Nisi Priys, 
nor before the sheriff; fVilliama v. 
Trith, T. 19 G. 3. 19S. Hooper 
v.Till,T.\9G.3. 198,199 

•)> 5. It is not necessary that an at* 
tomey's bill should have been de- 
livered a month, to entitle him to 
set it off in an action brought 
against him, it being sufficient for 
that purpose, if it has been deli- 
vered long enough to have been 
taxed. - 199, n. [t63] 

6. If part of an attornfy*s bill is for 
business done in court, and tlie rest 
for convey ancing or parliamentary 
business, the MasterhK% po#er to 
tax the whole. 199, n. [1] 

7. But- not if the whole is for con- 
veyancing, 4-c. - 199, n. [ I ] 

•A. A party canhot change his at- 
torney without the leave of the 



court ; Macphers9n v. Jtortaon, T^ 

19 0. 3. - Pags 217 
.9* An attorney has a litn on his 

client's deeds, papers, or money, 
for his bill. - 104, 105, 238 

10. And may obtain an order to stop 
his client from receiving money re- 
covered in a suit in which he was 
employed for him, till his bill is 
paid. • . • 238 

1 1 . Qtf • If he give iio^^e to the other 
party not to pay the money over 
to his client, because he has no 
other security for his bill, whether 
he can recover against such other 
party, if he pay the money over 
after the notice. 238, 239 

12. Unless such notice is aiven, the 
parties may compromislF the debt 
and costs, and the plaintiff release 
the defendant, without the inter* 
vention of the plaintiff's attorney^ 
who in such case will have no 
remedy for his bill against the de« 
fendant; Welsh v. Bok, M. 80 
0. 3. - 238, 239 

13. An attorney cannot be sued by 
original; Comerford v. Price, H, 

20 G. 3. - 312 to 314 
1 14. But if he is, he is not entitled 

to be discharged on serving the 
sheriff with a writ of privilege^ 
but roust plead his privilege in 
abatement* 3 1 4, n. [f 85] 

15. The jurisdiction of the C9unt^ 
court of Middlesex y docs not ex* 
tend to attorneys ; Wiltshire v, 
IJoyd, E. 20 G,3. 381, 3S2 

f 16.' And a defendant who resides 
within the jurisdiction of that 
court, is not entitled to the benefit 
of the statute of 23 G. 2. c. 33, if 
the plain tiff is an attorney ; Hussey 
V. Jordan, B. R. T. 25 G. 3. 

382, n. [t 97] 

17. But the jwrisdiction of the court 
of conscience for IVestminster doo% 
extend to attorneys. - 381 

18. An attorney cannot be bai!. 

466, n. [1] 

19. Nor the clerk to be defendant's 

attorney ; 
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attorticy; Boulogne v. Vautrin, 
B. R,T. 18 G. 3. Page 467, n. 
O 20. But, in a criminal case, the 
attorney for the defendant may h% 
his bail ; Rix v. Bowes^ 467» n. 

21. An attorney cannot be lessee in 
an ejectment. 466, n. [l], 467, n. 

22. And is not compellable to senre 
2A const-able, - 53 S 

23. Payment to the attorney is pay- 
ment to the principal. 624 

24. Vide Agt.nt. Amekdmekt, 
No. 1, 2, 3. 

ATTORNEY Genera/. 
Vide IxFORMATiON ex officio. 



ATTORNMENT. 

1. Attornment is not necessary in 
any case since the statute of 4 Ann. 
c. 16. § 9. . 282, 283 

2. Vide Pleading, No. 8, 9. 



AVERAGE Loss. 
FtV/e Insurance, No. 10. 12. 20. 



AVERMENT. 

1. Averment of- facts. Vide Alle- 
gation. 

2k The conclusion of a plea by aver- 
ment or verification. Vide Veri- 
fication. 



AVOWANT. 
Vide Costs, No. 14, 15. 

AVOWRY. 
Ktife Pleading, No. 5. 



I 



B. 



BAIL. 

1. The bail nrill be discharged, upon 
motion, i/ the defendant become a 
Vipeer peiding the action ; Trinder 
V. Shirtej, M. 1^ G. 3. Page 45 

2. If notice of justification has been 
given b/ a new attorney, not al- 
lowed by the cou^t, the bail will 
not be permitted tO( justify ; Mac^ 
phersoB v. Rorison^ T. 19 G. 3. 

217 

3. Bail to the action are not liable 

beyond the sum sworn to, and the 

. costSy whatever the amount of the 

damages recovered inay be; Jack" 

son V. Hasscll, H. 20 G. 3. 330 

Oy 4. But bail to tbe skerif are 
liable to the extent of the pemalty 
in the hail4tondy to satisfy the full 
debt and' costs, although by 12 
G. 1. c. 29^ the bond cannot be 
taken in a penalty of more than 
double the sum sworn to ; Mitchell 
V. Gibbons^ C- jB. Jtf.. 29 G. 3. 

330. n. [<&-] 

<l> 5. To the sheriff on )an attach- 
ment for not bringing in the body, 
is liable to the whole debt and 
costs; Powlis V. Mackintosh, C. 
B. E, 29 G. 3. 330, 1. [<a>] 

6. In debt on a bond conditioned for 
an indemnification, 4*c. tae de- 
fendant ought not to bt leld to 
bail for the penalty^ butorly for 
the amount of the damag^ incur- 
red ; Kirk V. Strickland. K. 21 
^3. - - 4*9,450 

7. The court will never go intc the 
merits on a motion todiacha^e a 
party on filing common ktU but 
will take the fact a« sworn b in 
the affidavit to hold to ball. 450 

8. The keeper of a prison canno bo 
bail ; Hawkins v. Magwdl^ Jkf 21 
G. 3. . . 166 

9- Nor an attorney. • 4^, 167 

la "Aot 
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10. Nor the clerk to the defendant's 
attorney ; Boulognt v. Vautrin, 
B. R, f. 18 G. 3. Page 467, n. 

<t^ 11. But, in a criminal case, the 
defendant's attorney may be his 
bail ; Rex v. Bours, 467, n. [^&] 

12. But if a person disqualified from 
being 6/ii7( No. 6, 7, ^) is put in, 
and not excepted to, the plaintiff* 
cannot proceed on the hM-bond 
as if no bail had been put in ; 
Thomson v. Rouhell, B. R, E, 22 
G. 3. - - 466, n. 

13. The proper form of a replication 
to a scire facias against bail. Vide 
Verification, No. 1. 

<3> 14. Vide Affidavit. 



O BAIL iu Error. 
Q^ Vide Ikterest qf Money ^ No, 5. 

BAILIFf. 
Vide She BIFF. 

«> BANKER, 
<iy Vtdi Usury, No. 9. 

BANKRUPT. 

1. ThiJUgh a prior commission has 
beii superseded by consent, a 
cvr'ificate under a second bank- 
ruitcy does not protect future ef- 
fects, unless the bankrupt pay 155. 
in the pound under the second 
cnn mission ; Thornton v. Dallas ^ 
li. 19 G, 3. . 46 to 49 

f 2 If a trader draw a bill of ex* 
^ diange^ which is afterwards pro- 
tsted for non-acceptance, and be- 
come a bankrupt before the return 
af the bill, the debt is discharged 
by the bankruptcy (and certifi- 
cate). - 55, n. [28] 

3. An assignment, by deed, of a lease, 
pflr^ of a bankrupt's estate, in con- 



templation of a bankruptcy, is it- 
self an act of bankruptcy ; Devon 
v. JVatts, H. 19 0.3. 

Page 86 to 89 

4. So is an assignment of cdl a tra- 
der's stock, though only by way 
of security, and for valuable consi' 
deration, « . . 87 

5. So, though such assignment (No. 
4.) is only of one third of his 
stock. - - 87 

6. A parole assignment of only part 
of a trader's stock, and though by 
way of security y if c(o"c in con- 
templation of a bankruptcy,is void. 

87 
1 7. If a trader, owner of a copyhold, 
house worth £400, and personal 
estate worth upwards of ^806, 
having borrowed .£'200 on a joint 
bond of himself and A. — execute 
a deed purporting to be intended 
as an indemnity to A, and thereby, 
1. covenant to surrender the house 
three months after the dale there- 
of, to the use of A. and his ex^ 
cutors for 500 years ; and, 2. bar- 
gain and sell to A, all his house- 
hold furniture and effects enume- 
rated in a schedule, and all other 
his personal estate, the said deed 
to be void if the ^200 and interest 
should be paid when due by the 
bond, viz, six mouths afterwards, 
and formal possession of the pi'rsonal 
estate is givei\ by the delivery gf 
a silver spoon in the name of the 
whole, — tl\is is an act of bant- 
ruptcy under I Jac. 1. c. 15. §2.; 
altlioush such trader should be in 
• full credit at the time and so con- 
tinue for three years afterwards 
and although it do not appear 
whether he was or was not theh 
indebted in any farther sum than 
the £200 and £l00 to the peti- 
tioning creditor ; Hassells v. Simp' 
son, B. R. H. 24 G. 3. - 89 
n. [t 39] to 9^, [t] 
t 8. A trader may be insolvent with- 
out being a bankrupt. 92, n. [f] 

t 9. And 
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\ 9- And a trader may be a bankrupt 
though sol<vcnt. Page 9*2, n. [t] 

10. A demand against a bankrupt 
cannot be set of in an action by 
his assignees, lor tro<ver and con- 
version, subsequent to the bank- 
ruptcy, of effects belonging to the 
bankrupt estate; IVilkins \. Car- 
michael, H. 19 G. 3. 101 to 105 

t 11. A demand -in trover, if for a 
liquidated amount, may be proved 
under a commUsion of bankruptcy. 

168, n. [t] 

12. On a general plea of bankruptcy 
under 5 G. 2. c. 30, to an action 
on a boiidy the plaintiff may give in 
evidence the condition^ (without 
having set it out on the record,) 
to shew that the action is not 
barred by the certificate; AUop 
V. Price, E. 19 G. 3. l60 to l65 

13. Where a bond conditioned for the 
repayment of a sum of money, by 
a frincipal and surety, has not been 

forfeited till after the bankruptcy 
. of the surety, the debt cannot be 
proved under his commission^ and 
therefore he may be sued upon it 
notwithstanding his certificate, the 
debt as to him being contingent, 
and not within 7 G, 1. c. 31.; 
Alsop y. Price, E. 19 G.S. 

\60io l65 

"1-14. And if ^. at the instance of 
a trader, accepts a bill payable to 
his order, not having any effects 
of the trader in his hands, and the 
trader becomes a bankrupt before 
the bill becomes due, and A. pays 
it when due to 2^11 indorsee, it is 
not a debt against the trader till 
actually paid, and therefore is not 

' discharged by his certificate ; Hes- 
kuyson v. IVoodbridge, £. R, M. 
24 G. 3. 166, n. [t 55] 

<& 15. So, if a principal and surtty 
join in a bond for the payment of 
money by instalments, and the 
principal give the other, by way of 
counter-security, a bond condi- 
tioned for the payment of the 
amount of the instalments, on a 



day previous to that on wfiich t\\t 
first instalment is to be paTyable, 
and the principal becomes a bank- 
rupt on a day subsequent to that 

. in the condition of his bond to the 
surety, though previous to that on 
which the hrst instalment is pay- 
able, and after the bankruptcy the 
surety pays the instalments^ he 
may prove the debt under the 
commission, and cannot sue the 
principal after he obtains his cer- 
tificate ; Toussaint v. Martinttant,, 
B. jR. M. 28 G. 3. 

Page 168, n. [<l>] 

c3^ 16. And the same rule holds 
where a counter-bond is given, 
though the principal become a 
bankrupt previous to the day of 
payment in such counter-bond, 
and before the surety has been 
called upon to pay the original 
debt ; Martin v. Court, B. R. T. 
asG.3. l68,n. [<©*] 

f 17. If a /racffr underwrite a policy 
of insurance on a life, and after- 
wards, and before the loss by the 
death of the party, become a 
bankrupt, the demand is dis- 
charged by his certificate, under 
19 G. 2. c. 32. § 2.; Cox v. 
Loitard, B. R. H. 24 G. 3. 

166, n.[t 55], l66,n. [t] 

t 18. If -^. give his promissory note 
to a trader, and also an ordnance 
debenture as a collateral security, 
and the trader pledge the deben- 
ture, and the note, being indorsed 
by him, is paid by A. when due, 
and afterwards the trader becomes 
a bankrupt, and then A. redeems 
the debenture and brings an action 
against the bankrupt for what he 
pays f0r such redemption, the 
bankrupt's certijicate may be 
pleaded in bar to the action ; 
Johnson w, Spiller, B, R, H. 24 G. 

3. I67,n.[t], l6-8,[t] 

J 9. Bonds payable at a future day, 

are within J G. l. c. 31, though 

not given for goods sold bv a iradt'r. 

1()5, n. [9] 
20. Debts, 
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so. Debts f which at the time of the 
bankruptcy may never ' ^liacome 
due, (and which arc notlvithin 19 
G. 2. c. 32.) cannot bt proi'cd 
under the connnUsmiy Jand there- 
fore are not discharged by the or* 
tijicate. Page 165, n. [9] 

521. Money owing out of Englaml, 
(as in the Fhntations^/ to a bank- 
rupt, may be ait'acked by the law 
of the place, after the bankruptcy, 
for a debt due before it; LeChc" 
wUier v. Li/nch, £. 1 9 0.5. 1 70, 1 7 1 

22. Qu, If a bankrupt a£e«r his crr- 
iificaie pay interest on a bond con- 
ditioned for the repayment of mo* 
ney granted before thd' bankrupt- 
cy, whether this will amount to a 
uew contract for th6 principal in 
the bond, so as to make him liable. 

192 

S3. When the petitioning creditor's 
debt is by bond, it is not suflicicMit 
in an action by tlie assignees for 
them to prove an acknowledgment 

• of the debt by the bankrupt, but 
they must produce the subscribing 
fvituess to prove the execution of 
the bond; Jbbot v. Plumbe, T, 19 
G.3. • ^ 216,217 

.1?4. If some of the bankrupt's credit 
tors arc induced, by money, to tign 
the certificate f though the bank- 
rupt does not know of it at the 
time of their signing, nbr even 
when he makes the necessary affi- 
davit in order to obtain the allow- 
ance by the Chancellor, yet, if he 
knows it before the actual al- 
lowance, the certijicate is void; 
Robson V. Ctf/zf, 1\ 19 G. 3. 

228 to 231 

Its. If money is given without the 
bankrupt's priWty, to induce crc" 
ditors to sign, In order to deprive 
him of the effect of his certificate^ 
and suflficiei\t in Dumber and va- 
lue have signed, exclusive of 
those who have taken money, 
the certificate shall be valid. 

230 



26. But if, in such ease (Ne. 23.) 
the necessary number and value 
is not complete exclusive of thole 
who have taken money, it is void. 

Page 230 

27- The^/cponVtoii^of the act of' bank* 
rvptcjf^ when recorded according 
to 3 G. 2. c. 30. 5 41. (or copies 
thereof,) are erti^ce in an action 
at law, to prove the precise time 
of the act of bankruptcy, if such 
time is specified in them; Jan- 
son V. IVilisonj M. 20 G. 3. 

257 to 260 

28. An inaccuracy in 5 G. 2. 
c. 30. relative to the method of 
attesting the record of proceedings 
before commissumtrs of bankrupt. 

258, n. [1] 

29. A debt contracted before the 
party entered into trade may be 
the ground of a petition for a cooh 
mission of bankruptcy ; Butcher v. 
EastOy M. 20 G. 3. 295. 4* n. (6) 

30. If a trader execute a bill ofsak 
of all his stock and effects to pay 
certain creditors y the overplus, if 
any, to be accounted for to him- 
self, this is an act of bankrupta/ ; 
Butcher v. Easto^ M. 20 G. 3. 

295 to 297 

31. If a bankrupt, ailer he has ob- 
tained his certificate^ and who 
trades again for himself, is left for 
several years in possession of his 
house, household goods and fur- 
niture, in order to assist in settling 
the affairs of the bankrupt estate, 
the assignees repeatedly stating 
the goods, SfC. in their accounts 
with the creditors, as part of the 
estate, such possession does not 
full within 21 Jac. 1. c. 19. § 11. 
so as to vest the goods in assignees 
under a new commission ; IValker 
v. Burneil, H. 20 G. 3. 317 to 

320 

32. Assumpsit will lie for a creditors 
share under an order for a divi* 
dcnd; Brown v. Bullcn, E. 20 G.3. 

407 to 410 
33. And 
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33. And in such action (No. 30.) 
the proceedings uoder the commis- 
*ion are conclusive evidence of the 
debt ; Brown v. Bullen, E, 20 G. 3. 

Page 407 to 410 

34. And the assignees cannot, in 
such action (No. 30.) set offtL, 
debt due to the bankrupt estate 
by the plaintiff; Brown v. Bulletin 
E. 20 G. 3. - 407 to 410 

35. If a creditor has taken money 
for signing a bankrupt's certificate^ 
it shall be recovered back in an 
act ion for money had and receivedy 
because of the oppression, and 
that there is not par delictum; 
472. Smith V. Bromley^ N. Pr. 
cor. Ld. Mansfield^ £. 1 G. 3. 

69^ to 698, n. & n. (h) 

36. An agreement to pay money to 
the assignees of « bankrupt on his 
certificate being allowed, though 
for the benefit of aU the creditors^ 
is void under 5 G. 2. c. 30. § 1 1 . ; 
Jones V. Barkley^ B, R. 3/. ,22 G. 3. 

6*95, n. [3], to' 698, n. 

37. Bankruptcy is no plea in bar to 
an action of trespass for mesne pro- 

Jits'f because the damages are un- 
certain ; Goodtitle v. Norths H, 
21 G. 3. - 584,585 

<lt> 38. But whore a demand, though 
sounding in damages^ is such as 
can be liquidated and ascertained, 
without the intervention of a, Jury ^ 
it is a debt that may be proved ; 
Vtterson v. Vernon^ B. R, H. 30 
G. 3. . 584, n. [(& 1] 

39 Vide Excise, No. !• Extent, 
No. i. Lease, No. 15. Scot- 
land. 

BAR. 

Trial at bar. Ft^ff Tkea«ok,No. 3. 
Teial, No. 6, 7. 



O BARBADOES. 

<3> Vide Jamaica, No. 2. 



BARGAIN and SaU^ 
Vidt EviiTENCE, No. 5. 

BARON. 
Vide Husband. 



BARRISTER. 

1. A barrister cannot be admitted aa 
attorney ; Ef parte Cole^ £.19 
G. 3. - Page 114 

2. A mandamus will not lie to com* 
pel the admission to the degree of 
barrister ; Rex v. Gray's Inn^ B. 
20 G. 3. - 353 to 357 

3. The only remedy in case of an 
arbitrary refusal by the Inn of 
Court to which the party belongs, 
is by appeal to the twelve Judges; 
Rex V. Gray's Inn, E. 20 G. 3. 

353 to 357 



BASTARD. 

1. A bastard living with its mother 
for nurture at the place 'of her 5f/* 
tlement roust be maintained by its 
own parish, and not by the mo-» 
ther's; Simpson v. Johnson, M, 
19 G. 3. - 7 to 9 

2. When a bastard dies intestate the 
king takes his effects, subject to 
his debts. - - 548 

3. An original order of bastardy may 
be made at the Quarter Sessions; 
Rex V. Greaves, E, 21 G. 3. 

632, 633, & n. [2] 

4. An order of bastardy, stating, 
** whereas it hath appeared to us, 
•* Sfc*' without an express adjudi- 
cation, that the person charged is 
the putative father, is 1^02^; Rex 
V, Pitts, E. 21 G. 3. 662 to 664 

5.* An action will lie on a bas- 
tardy bond, at the suit of parish 
officers, who have advanced mo- 
ney for the bastard, if settled in 
their parish, though no order for 

that 
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that purpose lias been tnadc upon 
them : Hayi v. •Bryant, C. U. T. 
59 G. 3. Page 6. n. [<0] 

BILL. 

•(■ I. Whore there is no special me- 
morandum, ihc bill, hy fiction, is 
held lo be of the first Uuy of the 
term. - (>3, n. [fSO] 

+ C. The bill, not the /o/(V< is, in 
general, considered as (he com- 
mencement of tbu suit in B. R. 

ti2, n. & [t 30] 

1 3. But where one of the slatulfx of 
limilatiom is pleaded, the plaintiff 
may reply a latitat sued out of (he 
preceding term, and the defendant 
may rejoin., that the latitat was 
not, in fact, sued out tiil tlic vr.- 
cadon after such ]ireceding Icrni, 
and after the expiration of the 
time limited fur brinjjiug the ac- 
tioD. - 62, n.[t30] 

1-4. So, if the defendant pffnt/ a fi-H- 
der before the cxbibilinf; of the 
bill, and the plaiiitifT reply a. lati- 
tat previous to the tender, (he de- 
fendant may njoin that there was 
no cause of action when the lati- 
tat issued. - 6a, n. [tSO] 

t5. So, if there is no ipedal memo- 
randum, and the cause uf action 
arose after the first day of the 
term, a/a(i(a( sued out after the 
first day may be given in evidence 
to shew ihut the commencement 
of the suit was subsequent to the 
cause of action ; P"gk v. Mai tin, 
li. R. H. 21 G. 3. 

6C, n.[t30] 

6. An attorney must be sued by bill ; 
CtHoer/ord V. Frice, li. CO. G. 3. 

312 loan. 

7. A bill ngainst anatlorney maybt^ 
filed in vacation to save the sta- 
tute o( limi/atitias; Lanc\. Wheat, 
B. R. M. 23fi.;i. 313. n. 

[tS4j, 314, n.[-lj 



t BILL of Coitt. 

t yidc Attorket, No. *, 5, 6, 7, 
9,10, 11, 12. 

BILL of Exchange. 

1. If a bill of exchange is uot ac- 
crpteit, an action will immediately 
lie against the drawer, before the 
time when It is made payable ; 
Alilford V. Mayor, H. ig G. 3. 

Page 55 

2. Nothing but an express declara- 
tion by the holder will discharge 
the aecrpfur ; Dingti^all v. Dan- 
star, M. 20 G. 3. 2+7 to 350 

t 3. 'Ihouph the payee receives part 
of tlie money from the drawer 
when the bill becomes due, and 
takes an undertaking froth hira in- 
dorsed on the bill, by which At 
drawer promises to pay the re- 
mainder at a future time, that 
does not discharge (he acceptor i 
Ellis V. Galindo, B. R. M. 24 G. 3. 
250,11. [t 71] 

t *. Nor although the payee in such 
cose (No. 3.) should suffer several 
yeara to elapse before he sue the 
acceptor ; Ellis v. Galindo, B. R. 
M. 24 G. 3. 250, n. [t7l] 

5. A bill of exchange given for mo- 
ney won at play is xoid even in the 
hands of an indorsee for vatuahle 
consideration without notice, 247, 

n. [1],636, 741 to 744 

6. An agreement to accept may 
amount to an acceptance. 399 

7. Such agreement (No. 6.) may be 
so expressed a" to put an indorsie 
in a better situation than the 
drmcrr. - 299 

8. An agreement to aecfpt on certain 
conditions is discharged if the 
conditions are not complied with ; 
Maion V. Uiinl, M. 20 C 3. 

297 to SOO 
9- If there is a tirtual acceptance in . 
consideration that goods shall be 
consigni-d 
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consigned to the acceptor to an- 
swer the bill, together with a po- 
lic^ on them, the holder of the 
bill, by taking to the goods and 
selling there himself, discharges 
the acceptor ; Mason v. Hunt, M. 
20 G. 3. Pagt 297 to 300 

C^ 10. The parole acceptance of ii^ 
land bills of exchange is good, (as 
well as o(foreignJf notwithstand* 
ing 9 & 10 /F. 3. c. 17. § 1. and 
3 6c 4- Ann* c. 9> § 5. ; LumUy v. 
Palmer, B. R. M. 8 G. 2. 

299, n. [(»>] 

11. An attorney sued by original on 
a bill of exchange, and declared 
against as having accepted it ac- 
cording to the custom of mer- 
chants, may plead his privilege in 
abatement ; Comerford v, Price^ H, 
20 G. 3. - 312 to 314 

12. A bill of exchange given upon 
an usurious contract is void in the 
hands of an indorsee, though for 
valuable consideration, and without 
notice of the usury ; Lowe v. JFal' 
ler,T. 21 G. 3. 736 to 744 

13. An indorsement written on a 
blank note or check in the form 
of a bill of exchange or promissoKif 
note, will bind the indorsor for any 
sum and time of payment which 
the person to whom he entrusts the 
note so indorsed shall insert in it ; 
Rusacll v. Langstaffe, 3/. 21 G. 3. 

514 10 5J6, & n. [1] 

14. And the holder may declare 
against such an indorsor, as in- 
dorsor of a bill of exchange or 
promissory note ; Russell v. Lang' 
staffe, M. 21 G. 3. 514 to 5l6 

15. What shall be reasonable notice 
to the indorsor of non-payment by 
the acceptor of a bill of exchange, 
or drawer of a promissory note, 
is for the decision of the jury, 

515 

16. A bill of exchange with a blank 
indorsement being stolen and ne- 
gociated, an innocent indorsee fo^ 
^valuable consideration shall recover 

Vol. II. 



upon it against the drawer; Pea* 
cock V. Rhodes, S. 21 G. 3. 

Page 633 to 636 
17* So, the innocent holder of a 
forged bill of exchange for which 
he has given valuable cansidera^ 
tion, shall recover against the irc* 
ceptor who accepted it, not know* 
ing of the forgery. 635 

18. A bill of exchange being drawn 
by ^. on B. payable to C. or or- 
der, and indorsed by C. in these 
words, '^ the within must be ere* 
dited to D. value in account,'^ and 
D. being indebted to B. and the 
bill sent to B. and accepted by him, 
and he having given D, notice that 
he had received it and placed it to 
D.'s account, this is such a spe- 
cial indorsement as restrains the 
negotiability of the bill ; Ancher v. 
The Bank of England, £. 21 G. 3. 

637 to 641 

19. And if afterwards a forged in* 
dorsement, purporting to be by D. 
to pay to £• or order, is written 
upon such bill (No. 17«) and the 
bill discounted, the person dis- 
counting it shall stand to the loss ; 
Ancher v. The Bank of England^ 
£. 2 1 G. 3. - 637 to 641 

20. And if an agent of A. (B. hav- 
ing become insolvent), pay the 
money for A. and take up such 
bill (No. 17.) A. may recover back 
the money in an action for momey 
had and received; Ancher v. The 
Bank of England, £. 2 1 G. 3. 

637 to 641 
t21. If a bill is drav^n by two, pay- 
able to " us or our order,** and sub« 
scribed by both, though not in 
partnership, they make themselves 
partners by the form of the bill, to 
the effect of making an indorse* 
went by one of them valid ; Car* 
vick v. Vickery, B. R. H, 23 G. 3. 
653, n. [tl34], 654, n.[t] 
f 22. But an universal usage and 
understanding of merchants and 
bankers may render such an in- 
V» e dorscment 



A Table of the Principal Matters. 



dorscmcnt (No. 20.) void; Car- 
vie k V. Vkkerjfy JV. Pr, after U. 
533 G. 3. Page 6j4. n. [t] 

S3. In an action against an indorsory 
if the declaration do not alledge a 
demand on the acceptor, and re- 
fusal by him on the day when the 
bill became payable, it is error^ 
and not cured by verdict ; Rush- 
ton V. Aspinall^ 3'. 21 C 3. 

679 to 684 

fti. So, if the declaration do not al- 
ledge notice to the defendant of 
such demand, and refusal (No. 22.) 
by the acceptor; Rmhton v. Aspi* 
vail, T.21G. 3. 679 to 684 

BILL of Middlesex. 
Fi(/c Practice, No. 8. 

BILL of Ransom, 
rWt Ransom. 

t BILL o/* iJ/^//^^. 

t VidcTABLii of Statutes after Title 
Statvte. 

BILL of Sale. 
Vide Bankrupt, No. 30. 

BLACK Act. 

If the offender under this act (9 G. 1 . 
c.22.)i'*couvicled within mwow/^5, 
the Hundred is not liable. 704 

BOND, 

1. A bond for performance of cove- 
nants or agreements is only a secu- 
rity (under 8 & 9 W, 3. c. 11.) to 
the extent of the penalty ; White v. 
Scaly, M, 19 G. 3. 49, 50 

(33' 2. But *v/We Lord Lonsdale v. 
Pwrc>^, /?. /C. £. 28 G. 3. 

50, u. [20], [<»] 



3. If the condition of a bond is that 
a servant shall not embezzle any 
money that shall come to his hands 
on account of his master, it is ne- 
cessary for the obligee, in an ac- 
tion on the bond, to shew in his 
replication^ some particular sum or 

•sums embezzled, and how or from 
whom received; Jonesv. Williams^ 
T. 19 G. 3. P<7ge2l4, 215 

4. Evidaice of the acknoxcledgment of 
the debt by the obligor is not suf- 
ficient to support an action on a 
bond conditioned for the payment 
of money, but the execution must 
be proved ; Jbbot v. Plumbe^ T. 
\9G.3. - 216,217 

5. llie condition of a bond being to 
render a fair, just, and perfect ac' 
count, in writing, of all sums re* 
ceived, if the obligor neglect to pay 
ovtr such sums it is a breach of 
the condition ; Bache v. Proctor, 
E. 20. G. 3. 382 to 384 

6. Vide Annuity, No. 1, 2, 4, 5, 6. 
Bail, No. 4, 5. Bankruft, 
No. 12, 13, 14, 15, 16, 22, 23. 
Insolvent Debtor, No. 6. 

t BOYS, 

t 1. Where a certain number of " sea* 
men besides passengers,** is speci- 
fied in a warranty in a policy of 
insurance, the warranty is com- 
plied with, if there is the specified 
number including; boys ; scan v. 
Stupart, M. I9 G. 3. 11 to 14 

f 2. i4 fortiori, this seems to hold 
(No.l.) in the case of a representO" 
tion. - - 12, n. 

t BRIDGES. 

f 1. Construction of § 4. of the sta- 
tute of bridges and highways. 

189, 190 
t 2. Vide Table of Statutes after 
Title Statute. 

<ijr BRIBERY. 
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<& BRIBERY. 
<& Vide Mis-recital, No. 4. 



C. 



t CAPIAS. 

f 1 . The plaint^ not the capias, is the 
commencement of the suit in the 
Marshalsca court ; IVard v. Ho- 
net/wood, H. J9G. 3. Page 6l, 62 

•f 2. But the capias is now considered 
as the commencement of the suit 
\uC.B, - 62, n. [t3l] 

f 3. And though the declaration state 
an original sued out, the capias is 
sufficient evidence thereof. 

62, n.[i 31] 

CAPITAL Burgess, 

1. Qu, Whether non-iosidence is a 
forftiture of the ojice of a capital 

burgess. • 157 

CAPTOR, CAPTURE. 

f^Vf/f Insurance, No. 10, 12, 15, 
41, 42, 43, 50. Prize. 

CASE. 

i. Action on the case. Vide Action, 
No. 1, 2, 3, 4. Assumpsit. 

2. A case cannot be sent by the com- 
mittee of appeals of the privj/ coun- 
cil for the opinion of a court of 
law. - - 344, n. 

S. Nor by the Master of jhe Rolls, 

^ 344, n. • 

+ 4. Though in the case of Coulson 
V. Coulson, that (No. 3.) seems to 
have been done. 344, n. [f go] 

t CAUSE of Action. 

Vide Bill, No. 4, 5. Latitat. 
Plea pleaded, No. 3, 4. 



CERTAINTY. 

1. The different sorts of certainty. 

Page 158 to 159, 158,n. [t63] 

2. Certainty to a certain intent in ge* 
ncral is all that is requisite in 
counts, replications J and indictments^ 
and returns to writs of mandamus 
and habeas corpus, - 159 

3. Such certainty (No. 2.) means 
what, upon a fair and reasonable 
construction, may be called cer- 
tain, without recurring to possible 
facts. - • 159 

4. Certainty to a common intent is 
sufficient iu pleas in bar. 158 

5. Certainty /o a cer^<i2;i intent in eeay 
particular is accessary in estoppels. 

159 

CERTIFICATE bjf a Judge. 

1. The certificate of the Judge or 
court that there was probable cause 
ibr seizing a ship or goods as con* 
traband, shall protect the person 
making the seizure and prosecut- 
ing for a condemnation, although 
the ship or goods should be ac- 
quitted. - 107, 108 

2. Or, when an action is brought for 
seizing a ship or goods^ although 
there is a verdict for the plaintiff, 
if the Judge or court grant such 
certificate (No. I.) the plaintiff 
shall not have more than nominal 
damages, besides his ship or goods, 
and shall not hare costs, 107 

3. Such certificate (No. 1.) may be 
granted after the trial or sentence; 
Sullivan v. Montague ^ H, 19 G. 3. 

106* to 109 
f 4. And although no suit has 
been commenced in the Exche^ 
quer for the condemnation of the 
ship or goods ; Renalls v. Cooper, 
B. JR. E. 22 G. 3. 

108, n. [f45] 

5. And by a court of appeal from 

thf^dmiralty juhsdicUon in the 

E e 2 Plantations ; 
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Plantationt ; SuUhnm v. Mon- 
tague, H. 19 G. 3. 

Pag^e 106 to 109 
6. F/t/e Costs, No, 2, 7, 8, 19. 

CERTIFICATE o/a Bankr^f. 
Vide Bavkiiuft, Nn. 1, 3, i3, 13, 
1*, 15, 16", 20, 24, 24, 26, 31, 
35, 36, 3?, 38. 

■ CERTIFICATE of a Pauptr. 

1. InsUncc mlicre it shnll not op» 
rah: to provent the pavper'% ton 
from gaining a telUenunt in the 
certifying parUh ; Rts v. i'ramp- 
ion, r.20G. 3. 418,419 

3. A residence on the pauper'i own 
e$tate, whatever iho <feluc is, dis- 
cliargcs a certificate. 

770, Ben. [I] 

CERTIFICATE o/a Cuttom. 

]. If the Recorder of ix)n(/(Ui has cer- 
tified a ciutom as part of the cua- 
tpnu of London, the court must 
take notice of it. - 380 

S> And it cannot be certified again. 
380 

CERTIORARI. 

1. A certiorori will not lie to remove 
a conviction by commUnoner* of 
txeise for the double duties on 
beer; Rex v. Whitbread, M. 21 
G.3. - 54910553 

t 2. But a ctrtiorari will lie to \q- 
movc conviclion under st. II G. I. 
c. 30. § 16. for harbouring tea and 
Bpirits, either by jutticcs of peace 
or comniiuioner4 of exrise ; Hex v. 
Mbol, B. R H. 23 G. 3. 553 n. 
[t 113], to Si5, n. [+] 

+ 3; But Buch certiorari will nut be 

granted on an objection to the con- 

i/iclion founded on the merits ; 

Met V. AUut, B. R. H. 23 G. 3. 

553n.[tll3l,loi55,ii.[t] 



4. A certiorari cannot be sued oat 
as of course, and without laying a 
special ground before the court, to 
remove proceedings in an actioKin 
the courts oi thecountiet palatiiui 
Zinck V. Langtoa, T. 21 G. 3. 

Page 749 to 752 

5. Nor to remove such proceedings 
(No. 4.) in the courts of Grtat 
Session* in Ifatet; IfiUiaiiu ». 
TAomai, B. R. E. 23 G. 3. 

751, n. [3] 
<t> 6. In all cases where a defend- 
ant applies for a certiorari, he 
must state a special ground by 
q^davit; Rex v. Eaton, M. 28 
G.3. - 751,n. [2«>] 

7. Ftt/fCoSVlCTIONiKo.S. 

CESTUI que Tnut. 

Vide Equitabls Etfale. EjecI* 
M£1IT, No. 3. 

CESTUI ^e Uit. 
VideVts.. 



Vide Exchequer Ciamier, No. 9. 
PRjtCTICE, No. 10. Lusi, 
No. 2. 

CHARTER. 

1. A charter creating a new corpora- 
Hon must be accepted in toto if at 
all. - 535, n. [l] 

2. Qu. Whether a charter granted to 
an existing corporation may not be 
accepted in part, 535, & n. [l] 

3. Vide CoRFORATiOH, No. 1. 
Counts, No. 1. 

CHARTER-Pflr/y. 

1. FmyAfer* of ships nnder the char- 
tet-parties of the Eatt-India Com- 
pany are not auswciiable tor do- 
mage 
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tnage or loss to the cargo happen- 
ing by the act of God ; Hotkam v. 
The East'India Company, M. 20 
G.3. Page 272 to 27S 

2. *' S/iip-'damagef*' in those charter- 
parties means damage from negli- 
gence, insufficiency, or bad stow- 
age in the ship, exclusive of what 
is occasioned by storm or other 
sea-hazard ; Hot ham v. The East- 
India Company J M. 20 G. 3. 

272 to 278 

CHILDREN. 

1» Children, whether legitimate or 
bastard, living with their mother 
for nurture, but having a different 
settlement from her, are to be main' 
tained by their own, not their mo- 
ther's parish ; Simpson v. Johnson^ 
3f. 19 G. 3. 7 to 9. Rex v. Hem" 
lington, H. 17 G. 3. 

9, n. [1], 10, n. 

2. Operation of the word " children,** 
in a will. Vide Will, No. 19, 
21. 

CLERGYMAN. 

1. A clergyman is not liable to serve 
on juries. - 19O, & n. (w) 
52. Vide Marriage, No. 4. 



t COMMENCEMENT of Action. 

-fVide Bill, No. 2, 3,4, 5. Capias. 
Latitat. Marshalsea Court. 
Plea pleaded y No. 3, 4. 



COMMISSION. 

1. What debts are provable under 
a commission of bankrupt. Vide 
Bankrupt, No. 2, 11, 15, 17- 

2. What debts are not. Vide Bakk- 
RUPT, No 13, 14, 16, 18. 

3i Fw/e Assize. Nisi Prm. flOU- 

SURTyNo. 9« 



t COMMISSIONERS of Exche. 

f 1. Their powers as to the excise 
laws within the bills of mortality, 
and those o( justices of the peace 
\n all other places are co-e.\ten«. 
sive. - Page 55, n. [t] 

t 2. Vide Certiorari, No. 1, 5| 
3. 



+ COMMON BAII 



i* 



f Vide Affidavit, No. 4. Bail^ 
No. 7. 

COMMON PLEAS. 

Vide Oyer, No. 2. Trial, No. 3, 
f Capias, No. 2, 3. 

«?* COMMONS. 
<iy Vide House or Commons. 

COMPETENCY* 
Competency of evidence. Fide Evi« 

CONCLUSION. 

When the conclusion of a plea should 
be to the court, and when to the 
country. Vide Pleading, No. 2.^ 
13, 14. Traverse. Verifi* 
catiox. 

CONCLUSIVE. , 

What evidence shall be conclusive, 
and in what cases. Vide Admi« 
RALTT, No. 3. Bankrupt, No, 
S3. <& FoREiOK Judgmetitf 
No. 2, 3. 

CONCURRENT. 

1. What remainders are said fo be- 

concurrent. il65j 487, n. 488, n. 

£ e 3 2. The 
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t. The inaccuracy of that expres- 
sion. - - Page 488 n. 

CONDEMNATION. 

Conclcnination in a foreign court of 
^dm iralty . Fide Admiralty, 
No.3. Insurance, No. 41. 

CONDITION. 

Vide Agreement. Bail, No. 6. 
BoNDy No. 1, 2, 3, 4, 5. 



CONDITION Precedent. 

1. Instance whore the vesting of a 
prior limitation is not a condition 
precedent in a will ; Bradford v. 
Foley, //. 19 G. 3. 6'3 to G6 

2. Instance where it is ; Doe v. Shipp' 
hard, H. 19 G. 3. 75 to 79 

3. Where the performance of one 
covenant is ^condition precedent to 
anotiier ; Kingston v. Preston, B. 
R,E. 13 G.3. 689 to 691 

4. Instances of conditions precedent 
in policies of insurance. Vide In- 
surance, No. 45, 46. Lease, 
No. 6. 



CONDITIONAL Limitation. 

In »///!f conditional limitations arc all 
either contingent remainders ovexc' 
cutory devices, 755, n. [1], 756 

t CONFESSION of Parries. 
f Vide Acknowledgment. 

CONSCIENCE. 
Vide Court, No. 1. 

Cy- CONSIDERATION. 

(S^ 1 . There is a sufficient considera- 
tion, in conscience, to support an 



* action for a promise to pay a deitf 
discharged by an insolvent debtors' 
act ; Best v. Barber, B. R. M. 23 
G. 3. Page 101, n. [t ^2] 

O 2 5. P. (No. 1 .) as to a debt dis- 
charged by bankruptcy ; Tnteman 
V. Fenton. B. R.H, 17 G. 3. Cock- 
shott V. Bennett, B. R. M, 29 G. 3. 

101,n. [t42<0'] 

CONSTABLE. 

1. When entitled to double co9ts. 
Vide Costs, No. 7« 

2. When a constable may plead the 
general issue, and give matter of 
justification in e*vidence. 307 

3. Qu, Whether an inhabitant of the 
city of Oxford^ but entitled to the 
privileges of the Uni*versity, is 
liable to serve the office of con- 
stable for the city. 531 to 338' 

4. An attorney is not compellable to 
serve as a constable. 538 

5. Nor an alderman of London, 538 

6. Vide Indictment, No. 7. Leet, 
No. 1. Pe A CE-0//?ccr. 



CONSTRUCTION. 

1. All mercantile contracts ought (0 
have a liberal construction. 277 

2. Subsequent words in au?i//ordeed 
may qualify the extent of prior ge- 
neral words. - 323 

3. Instances where they have been 
held to do so. - 323 

5. The palpable mistake of a word in 
a deed shall not defeat the mani* 
fest intent of the parties. 384 

5. When the computation of time is 
from or mfter an act done, the day 

when the act was done is to be ui- 
eluded; Rex v. Adderley, jtf. 21 
G. 3. . 403 to 465 

6. OI)servations on the rule in 
Shelly* s case. 489, 49 1 , 497r 

501,506, n. 508 

7. That rule does not hold where the 
estate for life is in one conveyance, 

andi 
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and the Umitgtion to the heirs in 
another ; Doe v. FonnercaUy M. 2 1 
G. 3. Page 487 to 509 

8. Vide Equity, No. 2. Maxims, 
No. 2, 9, 10, 11, 17, IS. Power, 
No. 3, 8. 

CONTEMPT. 

Vide Attachment, No* 4. Wit- 
JJESS, No. 3. 

CONTINGENCY. 

The meaning of the terms " double 

contingency^'' or " contingency with 

a doiiOle aspect.*' 66, 494, 499, 

502, 503, 504, & n. [2], 505, n. 

CONTINGENT Debt. 

Vide Bankrupt, No. 13, 14, 15, 
16', 17, 18,19,20. 

CONTINGENT Remainder. 

Vide Remainder, No. 6, Will, 
No. 36. 

CONTRABAND. 
Vide Smuoolino. 

CONTRACT. 

1. Mercantile contracts ought to have 
a liberal construction. 277 

2. Vide Agreement. Allega- 
tion, No. 4. Artillery. As- 
sumpsit, No. 4. Bankrupt, 
No. 22. Court, No. 5. Exe- 
cutory, No. 1. Gaming, No.4, 
2. Indemnity. Insurance, 
Ko. 41, 42, 43, 45, 46. 47. 
Partner, No. 1. Privity. 
Usury, No. 4. 

t CONVEYANCE, 
t A fine and the deed to lead the 



vses, are to be considered as one 
conveyance. - P<tgf 45 

CONUSEE, CONUSOR. 
Vide Fine, No. 1. 

CONVICTION. 

1 . A conviction by n justice of peace 
is void, unless it set foilh the eii- 
dencc; Rex v. Read, M. 21 G. 3. 

486, 487 

2. Dificronce bdtween convictions 
and orders oi' justices, 1 16, 663 

3. Pi very conviction may be re- 
moved into the court of Kind's 
Bench by certiorari, unless where 
the power is expressly taken 
away by statute. - 549 

4. A conviction by the, commis- 
sioners of excise under 12 Car. 2. 
c. 24. § ^3, cannot be removed by 
certiorari ; Rex v. Whitbread, M. 

!• 21 G. 3. - 549 to 553 

5. A conviction for using a gun, 
" being an engine for the destruc- 
tion of gajncy* without adding 
that the party used it for the de- 
struction of game, is void ; Rex v. 
Hunt, £. 15 G. 3. 682, n. [1], 

6. The inf'ormatiofi in a conviction 
for killing game must negative all 
the qualifications in 22 & 23 Car, 
2. r. 25.; Rex v. Wheatman, E.' 
20 G. 3. - - 345,346 

7. Vide Order, No. 2. 

CONVOY. 

Vide Insurance, No. 8, 9, 20, 21, 
33, 34, 46. 

COPE. 

Cope and lot, in lead n>ine5, are 
rateable to the poor; Roxclls v. 
Cell, B. R. E. l6 G. 3. 30*, n. [l] 

COPY. 

1. The copy of a marriage register 

is good evidence. - J 74, 594, n. 

Ec4 2. And 



-r^^ff 
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f. And of ifpositiont before commis- 
sioners of bankrupt, when recorded 
according to 5 G. 2 c. 30. § 41. 

Page 25S, n, [I] 

3. And of entries in the journals of 
parliament; Rex v. Lord George 
trordon, H.2iG. 3. 593, & n. [3], 

594, n. 

4« And of the transfer books of the 

East'IndiM Company. 593, n. [l], 

& 594, n. 

5. And wherever the original is of a 

public nature, though not a rc^ 

cord. . - - 594, n, 

COPYHOLD. 

1. Qtf. If copyhold estates are in" 
eluded in the word hereditaments 
in 27 -E/iz. c. 4. § 2. 7l6, n. [l] 

2. One gross ^fine cannot be assessed 
on the admission to several copy- 
hold tenements ; Grant v. J^fle^ 
T. 21 G. 3. - 722 to 731 

8. And if it is so stated (No. 2.) in 
the declaration in an action for 
the ^fincy (Vide Assumpsit, No. 
11.) it is error y and not cured by 
zerdict ; Grant y.Astle^ T. 21 G. 3. 

722,731 

4. Qm. Whether copyhold tenures arose 
out ofvillenage, 724, n. 725, n. 

5. Vide Fink on admission, &c. 
No. 1. Hereditament. Mort- 
gage, No. 14. Que Estate. 
Will, No. 34, 35. 

CORONER. 

A coroner is not liable to serve on 
juries, ... 190 

CORPORATION. 

1. The power of amotion is inciden 
tal to the body at large in every 
corporation, unless where it is ex- 
pressly confined to a select part, 
by charter, hye4aw, &c. Rex v. 
Lyme Regis, £. 19 G. 3. 149 to 16O 

2* Therefore, in a return to a man- 
damus to restore, if it is stated 



that the party was amoved by the 
body at large, it is unnecessary to 
aver that the power is vested in 
them ; Rex v. Lyme Regis, E. 19 
G. 3. - Page 149 to 16O 

3. If the party means to contend 
that it is confined to a select part, 
he must alledge it in reply to the 
return. - - - 159 

4. Where non-residence is a good 
ground of amotion^ it is unneces- 
sary, before proceeding to amove 
the party, to summon him to 
come and reside; Rex v. Lyme 
Regis, £. 19 G. 3. - 149 to I6O 

<3>* 5. Cut the non-residence does 
not actually determine the ofiice, 
till a judgment of amoival has 
been pronounced by the corpora- 
tion ; Rex r. Heaven, B. H. M. 29 
G.3. - - 157,n.[<l>l] 

6. Qu. If the same nicety is re- 
quired in a charge to ground a 
disfranchisement as in an indict" 
ment. - - . - 132 

7. To prove the existence of an ag- 
gregate corporation consisting of 
different incorporated trades, en- 
tries of admission into the dif- 
ferent trades, as into the company 
of carpenters, the company of 
plasterers, he. are admissible eti^ 
dence ; The Company of Carpemters 
v. Hayuard, E; 20 G. 3. 374, 375 

8. The court will not decide the va- 
lidity of the election of a corpora- 
tor if the question is new or doubt^ 
fill, on a rule to shew cause for 
an information in the nature of 
quo warranto ; Rex v. Godwin^ E. 
20 G. 3. - - 397 to 401 

9. Vide Charter. Custom, No. 1. 
Information, No. 4* Stamps, 
No. 1. 

CORPORATOR. 

Vide Corporation. 

COSTS. 

1* The plaintiff in an action for tak- 
ing 
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ing his ship or goods^ shall not 
have costs, although a verdict 
should pass for him, if the judge 
or court ccrt'ifj/ that there was 
probable cause of seizure as cow- 
trahand. - - Page 107 

-f 2. A certificate that a trespass 
was tcilful and malicious under 8 
^c 9 /K 3. c. 1 1. § 4, made out of 
court is voidf and docs not entitle 
the plaintitr to full costs. 108, n. 

[t46] 

3. To entitle a defendant to costs 
under 3 Jac, 1. c. 15. § 2. & 4, 
M'hcn the damages are under 40.f. 
he must shew that he is rcsiant in 
tlie city of London. 245, & n. [2] 

4. Qu. If he must not also shew that 
the plaintiff is. - 245, n. [2] 

5. If the damages are under 40«. in 
assumpsit against an inhabitant of 
Middlesex^ the defendant shall have 
flouble costs, whether the plaintiff 
sue in his own right, or as per* 
sonal representative ; !P^ase\, JVy^ 
burd, M. ^0 G. 3. - 246,247. 

6. But a persoiuil representative 
cannot be sued in the county 
court of Middlesex, and shall 
therefore pay costs, though the 
damages are under 40s.; A'llway 
V. Burrovs, M. 20 G. 3. 263, 264 

7. To entitle a constable^ justice of 
peace, &c. to double costs under 
7 Jac. I.e. 5, it must be certified 
by the judge who tried the cause, 
that the defendant acted by virtue 
or reason of his office ; Grindley 
Y. Hollovay, H. 20 G. 3. 307, 308 

t 8. Unless (No. 7*) upon a special 
^verdict, it appears by the facts 
there found, that the defendant 
was acting by virtue of his office ; 
Rann v. Vickin, B. R. M. 23 G. 3. 

308, n. [t 82] 

p. On a rule for an information, 
though the court may think a 
ground is laid, yet, if under the 
circumstances the payment of the 
prosecutor's costs appears an ade- 
quate puubhment, ttiey will dis- 



charge the rule, on the defen* 
dant*s undertaking so to do; Rex 
V. Morgan, H. 20 G. 3. Page 31^ 

10. In taxing costs, the contingent 
losses which witnesses may have 
suffered by obeying the subpoena 
cannot be allowed ; 'llielluson v. 
Staples, T. 20 G. 3. 438, 439 

11. If there is a plea of tender as to 
part and non assumpsit as to the 
residue, and, the issue on the ten- 
der being found for the defendant, 
the balance proved is under 40*. 
yet the defendant, though within 
the jurisdiction of the county 
court of Middlesex, is not entitled 
to costs under 23 G, 2- c. 33. 
§ ID; Heaward v. Hopkins, 3/. 
21 G. 3. . - 448,449 

12< Nor if the debt is reduced under 
40*. by a set-qf. - 448, 449 

13. Where there are issues joined on 
several counts, and on some a 
'verdict is found for the plaintiff, 
and on others for the defendant, 
the defendant shall not have costs 
on the part of the record oa 
which the verdict is found for 
him ; Butcher v. Green, £. 21 G. 3. 

677, 678 

14. Where the issue is found for the 
plaintiff on a special plea, or he 
has judgment on demurrer to 
such plea, he is to have costs, by 
4 Ann. c. l6. § 5. - 6*78, n. [2] 

15. Qu. If that clause of 4 Ann. 
(No. 14.) extends to cases where 
there is judgment for the plaintiff 
on a demurrer to a special pleUi 
and afterwards a verdict for the 
defendant on the general issue. 

6/8, n. [2] 
f3y l6. If there are several issuer 
on several special pleas of justifi^ 
cation, and, on the general plea 
of not guilt I/, all are found for 
the plaintiff, except one of thc^ 
special justifications, which is 
found for the defendant, but af- 
terwards held insufficient in point 
of law, so that the plaintiff ba« 

judgment, 
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COUNTY. 



judgmont, the plaintiff shall not 
have the costs on such issuo 
found for the defendant ; Kirk v. 
h'o-wlU, B. R. E, 26 G, 3. 

Page 67 s, u. [2<S>] 

17. An avoicant shall pay costs on 
the special avowries found against 
him; Stone v. Forsyth j IL R» T. 
22 G. 3. . - 709, n. [2] 

IS And shall not have costs on the 
affirmance of a judgment in his 
favour on a xvrit of error. 

709,n.[2] 

19. On trespass for breaking the 
plaintiff's close, and dipginj; up 
the soil upon the place in which, 
&c. and taking and carrt/wg auay 
the same, if the defendant plead 
not gnilty^ and a verdict is lourd 
for the plaintift', but with daniagcs 
under 40*. and the judge docs 
not certify^ he shall have no more 
costs than datnagcs; Clegg v. 
Molyneux, T. 2\ G.3. 780^781 

20. F/r/f AoFNT, No. 1. Alleca- 

TlOX, No. 2. llVSBAXD, No. 4. 

Prohibition, No. 2. Tuial, 
No. 7, 8. 

COUNCIL. 

The law committee of the Privy Conn- 
cil cannot send a case to a court 
of law for their opinion. 344, n. 

COUNSEL. 
Vide Baruister. 



COUNT. 

1. What ceriainttf is necessary in a 
count. Fide Certainty, No. 2. 

2. Vide Costs, No. 13. Verdict, 
No. 6, 7. 

COUNTRY. 

When a plea, &c. should conclude to 
the country. Vide Pleading, 
No, 12. 1'raverse. 



1, The King cannot by charter au- 
thorize tlie trial of crimes out of 
the count y where they were com- 
mitted ; Rex V. Cough, T. 21 G, 3. 

Page 791 to 798 

2. yide Wales, No. 4. 

COUNTY Pfl/ufintf. 

A certiorari does not lie to remove 
civil proceedings from ti.e couiu 
of the counties palatine without 
s|>ecinl cause ; Zinck v. Ijongtan^ 
T. 21 G. 3. - 749 to 7^2 

COURT. 

t 1. Instances of what the court 
will take notice of. Vide Crs- 
TOM, No. 10. Parliament, 
No. 1, 2. 

t 2. What they will not. Vide 
Custom, No. 11. Private .S/o- 
tute. No. 2. 

t 3. Instances of what iswithih the 
province of the court, and what 
within the province of the jury. 
Fide Damages, No. 5. Insur- 
ance, No. 28. Interest of 
Money, No. 1, 2. Jury, No. 3, 
Witness, No. 1. 

4. An action for use and occupation 
does not lie in the court of con- 
science for the city of London; 
Woolley v. Cloutman^ AL 20 G. 3. 

244 to 246 

5. Nor any action for rent, or any 
real contract^ or for any debt aris- 
ing by reason of any cause con- 
cerning a testament, matrimony, 
or any thing concerning or be- 
longing to the ecclesiastical court. 

245 

6. Nor for any such matters (No. 5.) 
in the court of requests for the 
Tower Hamlets. - 245 

7. An inferior court cannot grant a 
new trial. - - 380 

i 8. A court of error may award a 

venirt 
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'Venire de novo ; Grant v. AstUy 
T.<2\G,S, - Page 722, 7^1 
(&- 9. But not, It should seem, to 
an inferior court ; Trevor v. /Fa//, 
D. R. E. 26 G. 3. 732, n. [t 15? <i^'] 

10. Court Leet. Vide Leet. 

11. Vide Attorney, No. J5, 17. 

COVENANT. 

1. No set form of words is necessary 
to constitute a covenant. 27? 7^^ 

2. Any words amounting to an 
agreement f if under seal, are suffi- 
cient. - - 766 

3. If there is a poxccr for husband 
and wife jointly to declare the 
vses of a Jine of the wife's estate, 
and the husband covenants with 
a lessee for quiet possession against 
any person claiming vndir the hus- 
band, his executors shall be liable 
if the lessee is evicted by a re- 
mainder-man claiming under a 
jornt execution of the power; 
Burd V. Fletcher, M. 19 G, 3. 

43 to 45 

4. A covenant for rent in a lease 
does not bind an under-tenant; 
Holford V. Ilatchy E. 19 G. 3. 

183 to 187 
t 5. If the whole of a term is made 
over by the lessee^ although in 
the deed he reserves the rent and 
a power of entry for non-payment 
to himself and not to the original 
lessor, and although he introduce 
new covenants, the person to 
whom it is made over mav sue 
the original lessor or his assign(»e 
of the reversion, or be sued by 
them, as assignee of the term, on. 
the respective covenants in the 
original lease ; Palmer v. Edwards, 
B. R. E, 23 G. 3. 187, n. [+ 5.9], 

188, n. [t] 

t 6. Qu. If such new covenants 

(No. 5.) are good. - 1 88, n. [t] 

7. If one covenant to do a certain 

act in consideration of a reward, 

and the other party prevent the 



stipulated thing from being li- 
terally done, and. accept some- 
thing else as an equivalent, he 
may be sued for the reward, and 
the reason of the non-compliance 
with the literal terms averred in 
the declaration; Hot ham v. The 
East India Company, M, 20 G. 3. 
Page 272 to 278. ()84 to 695 

8. Covenant will lie against an ori- 
ginal lessee before he takes actual 
possession. - - - 45 1 

9. And against an assignee under an 
absolute indefeasible assignment 
of the whole interest in the term ; 
Walker \, Reeves, D. R. M, 22 
G. 3. - 46'l,n. [1], to463, n. 

10. But not against a mortgagee of 
the term, even after the mortgage 
is forfeited till he takes actual 
possession ; Eaton v. Jaques, Mm 
20 G. 3. - 455 to 46 1 

11. In a common indenture of ap- 
prcttticeship under 5 Elix. c. 4, be- 
tween the father, the son, and the 
master; the father is answerable 
in covenant for what is to be per- 
formed by the son; Branch v. 
Ewington, M. 21 G.3. 

518 to 519, * n. [^] 

12. In a declaration in covenant, it 
is only necessary to state as muck 
of the deed as will shew the plain- 
tiff's title. - - 667 

13. And that need not be done t» 
//arc verba y but according to the 
legal effect. 6i}7 to 669 

14. Where something is covenanted 
or agreed to be done by each of 
two parties at the same time, he 
who was ready and offered to per- 
form his part, but was discharged 
by the other, may maintain an ac- 
tion against the 01 her f«)r non- 
performance of his part ; Jones v. 
Barkley, T. 21 G. 3. 684 to 695 

<& 15. So, if he was prevented by 
the neglect and default of the 
other party; Hothamx. The East 
India Company, i>. R. JL 27 G. 3. 

694, n. [<t>'l 
16. NVhere 
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16. MTiere there arc mutual and in- 
dependent covenants, either party 
may recover damages for a breach 
bv the other, and it is no excuse 
for the defendant to alledge a 
breach by the plaintiff of the co- 
venants to be performed by him. 

Page 690 

17. Where covenants are conditional 
and dependant, the performance 
of the one is a condition precedent 
to the performance of the other ; 
Kingston v. Preston, B, R. E, 13 
G. 3. 689 to 691 

18. Instances where covenants or 
agreements arc conditions precedent, 
and where not. 684 to 695 

<l> 19. Where a covenant goes to 
the whole of the consideration on 
both sides, it is a condition prece- 
dent I jynkc of St. Alton's v. 
iSV/oif, C. B.T. 29 G. 3. 

690, n. [«>] 

20. Instances where a party has done 
enough to entitle himself to an ac- 
tion of covenant, or upon an 
agreement, 685 to 6S9 

SI. Instances where he has not. 

685 to 693 

22. Vide Equity, No. 2. Hus- 
band, No. I, 2. 

COVENTRY. 
VideVoo^-rate, No. 10, lU 

COVERT, COVERTURE. 
Ffc/e Husband. 

CREDITOR. 
Vide Bajtkrupt. Decree, No. 1. 

CRIMINAL Conversation. 

1. An action for criminal conversa- 
tion is the only civil case, where 
the actual celebration of a wor- 
riage must be proved. 1 74 

2. Fi(^ Evidence, No. 17* 



CROSS Remainder. 
Vide Remainder, No. 1, 2. 

CROWN. 

Vide Administratioit, No. 4. 
Bastard, No. 2. Excise, Ex« 
TEXT, Forfeiture, No. 1. Na- 
vigable lii<ver. 

CRUISE. 

Sense of the word " cruise," in /»/i- 
cics of insurance. Page 62S 

CUSTOM. 

1. A corporation being entitled to a 
customary duty on corn imported, 
a custom that factors, (ti^ of the 
corporation, shall receive to their 
own use, that part of the duty 
which arises from corn consigned 
to them as factors, is good in law; 
Cocksedge v. Fanshaw^ E.19G. 3. 

119 to 134 

2» Instances of customs good in law. 

126. 203 

3. Of customs void in law. 

204 to 206 

4. A custom that tenants, whether 
by parole or deed, shall have the 
Tva^'going crop after the expira- 
tion of their term, is good in law ; 
Wiggksuorth \. Daliisony T. 19 
G. 3. 

201 to 207, & n. [7], n. [8] 

5. So is a custom that the inhabit- 
ants of a manor shall grind — all 
their corn, grain, and malt« which 
by them, or any of them, shall be 
used or spent, ground within the 
manoi^— at certain mills ; Cart v. 
Birkbeck, T. 29 G. 3. 

218 to 225 

6. But if it were, that they shall 
grind— 'rU their grain whatsoever 

by 
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by them spent or sold — at certain 
mills, it would be void. Page 2'21 

7. A decree to establish a custom 
binds all persons in the same cir> 
cumstances with the otiginal de- 
fendants ; the case of Manchester 
MiilSf Due. Lane. E, 36 G. 2. 

222, & n. [13] 

A, In case of a direct breach of the 
custom, such decree (No, 7.) way 
be revived by scire facias, 

222, n. [13] 

9. But where it is only evaded^ the 
proceeding must bo by supple- 
mental bill. 222, n. [13] 

10. The court takes notice of such 
customs of London as have been 
certified by the recorder ; Blaquiere 
V. Hawkins, E, 20 G. 3. 

37s to 380 

11. But will not take notice of the 
custom in London^ that an action 
shall lie for calling a woman 
** whore," because it has not been 
certified, 330, n. [14]. Staunton 
V. JoncSy N, Pr, after M, 23 G, 3. 

380, n. [t 96], 381, n. [f] 
t 12. But the city court takes notice 
of the customs of the city. 

381,n.[t] 
33. Fide Evidence, No. 18. 20. 



D. 



DAMAGES. 

1. The plaintiff in an action for tak* 
ing his ship or goodjs, shall not 
recover more than two-pence da- 
mages, if the judge or court cer^ 
tify that there was probable cause 
of seizure for smvggling. 107 

2. A Jury may give interest on book- 
debts in name of damages. 37 6 

d» A court of error may give interest 
as damages on the sum recovered 
by the 6rigina] judgment, on the 



afRrtnance thereof ; Zinek v. 
Langton, B. R. T. 22 G. 3. 

Page 7S2y n. [3], to 753, n. 

4. Where there are entire damages 
on several counts^ some of which 
are bad in law, it is error, 

377, 730. 731 

5. Qti. If the court may not assess 
the damages in all cases where 
there is judgment by default. 

3l6,n.[l] 
0^ 6. Instance where this was done 

in an action on a promissory note ; 

Raskleigh v. Salmon, C. jB. T. 29 

G.3. 3l6,n.[«>l] 

7. Vide Bankruptcy, No. 37, 38. 

Demurrer to Evidence, No. 3. 

Prize, No. 4. Verdict, No. 

2, 3. 

DEBT. 

1. An action of debt will lie on hjb^ 
reign judgment, and without stat« 
ing in the declaration, or proving 
the ground of the judgment; 
JValker v. Whitter, M. 19 G. 3. 

I to 7 

2. Debt will lie wherever indebitatus 
assumpsit will. ~ 6 

3. Instances of actions of debt, in 
which it is not necessary to prove 
the exact sum laid in the declara* 
tion. 6, 732, n. 

4. What evidence is sufficient in debt 
upon a bond, where the subscribe 
ing witness cannot be produced ; 
Coghlan v. JViliiamson, H.19G. 3. 

9S 

5. What debts are proveable under a 
commission of bankrupt, and dis- 
charged by the ccrt^cate. Vide 
Bankruft, No. 2. 11. 15, l6« 
19.38. 

6. What arc ncit. Vide Bankrupt^ 
No. 13, 14. 17. 20. 

7. Vide Witness, No. 2. 

DECLARATION. 

1 . In a declaration in case for bre&ch 
of a custom for inhsMants to grind 

at 



A Table of ike Principal Matters. 



at tlic i>1aintttf's itiilT, it is not 
iMCvsEuiy to <>t:itr ihni llic inha- 
liit.iiils " hud iind ouglit, from 
limp whereof, &c." nor that the 
mill is un aacieiif mill. 

i;e,n».„.[u] 

a. I idt Ar.Lr.OATiDX. Amksii- 

MENT, No. 1. 3. AsSL-MPsIT, 

Ko. 7. 13. Bill »f Exchange, 
No. l-l. 23. 2+. CoPviioLD, 
No. 3. Covenant, No. 5. 7. 
12. Debt, No. 1.3. IIusb.avd, 
No, 1,2. Malicious Projffu/(cn, 
NuL (iV/fiffrtrf/, Pleadino, No. 
6,7,8. 20, 21,22. <& Mis-he- 

CiTAL, No. 4. bllEHIFF, No, 6. 

DECHEE. 

1. If any one Afloiti'wg of & decree 
purchase, though for a ■caluahte 
cotiiideratiott, the purchase is/raw 
dulenl and void as against ihc 
creditor under the decree. 88 

2. Decree to establiiih a custom. 
Vide Custom, No. 7, 8. 

3. A decree wLich only recites pari 
of the proceedings cannot be read 
in evidence nithout the biti and 
answer. • - 580 

•t DEED, 
t I- A deed to lead the uses of a 
fine, and the Hue arc to be consi- 
dered as the same conveyance. 4i 
f 2. A mere truster may prove the 
execution of the deed to himself. 
141,n.[t5ll 



«3> DEFAULT. 

CtJ* 1. Where there is Judgment by 
default on n bill of exchange, or 
promissory note, they must be pro- 
duced before the inqniryjury. 

316, n. [2] 

C7 Z, But need not be proicd. 

3iti, n. [^iy-^l 

05- 3. Vide Damages, No. 5, 6. 
NoN-Paos, No. 3. 



DELIVERY. 
Vide MoRTC.tGE, No. 8. 

DEMAND. 

1. A demand is necessary before a 
landlord can enter for non-psY- 
nient of rent. Page 183. 4Sfi 

2. Unless where six months' rent is 
in arrcar, aiul there is not a suffi< 
cient diitre** on the premises. 

483. 4S6 

3. Or unless the necessity of a de- 
mand is waved by the tenant, I^ 
express agreement. 4So 

iiy- 4. In the case of land the de- 
mand may be on the most noto- 
rious part of the land, un<l, of a 
bouse, in the house. 

485, n. [e<&\ 

S. A demand must be made on the 
accepliir before an indorsor can be 
sued ou a mi of exchange ; RiUk- 
Ion V. Aspinall, T. 21 G. 3. 

679 to 684 

DEMESNE. 



DEMURRER. 

1. Examples of good causes for tpe- 

94 to 97, 329to330.683,n.[l] 

2. Instance of what is not a cause 
{ur special demurrer, 

4, n. [1], S.n. 

■f 3. Qu. How far it is good cause 

that the special pita amnunti to 

the general issue. Gig, n, [l] 

DEMURRER to Evidence. • 

1, A demnrrcrtoiTiWnice admits th* 

truth of every conclusion of fact 

which the jury could hate iaferred 

froa 
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from tlie evidence rlomurrcd to ; 
Cockscda^e v. Fanshaw, E. 19^3. 
Page 119 to 134., 224 
i. Oil a d^muirei to evidence the 
party cannot take advantaiie of 
any objection to the p/eading.^ ; 
Cart \.Birkhecky T, 19 G. 3. 

218 to 225 

3. When evidence is demurred to, the 
jury may assess the damages con- 
ditionally. - 222, n. [14.] 

4. If they do not, and judgment on 
the (lemnrrcr is given forthc plain- 
tiff, there shall be a writ of in- 
quiry ; Cort V. Blrkbeck, T. 19 
G. 3. - 222 to 224 

5> And after the execution thereof 
the party must move in arrest of 
the final judgment, on any objtfc^ 
tion to the pleadings ; Cort v. Birk- 
heck, T. 19 O, 3. 222 to 225 

DEPUTATION/or killing Game. 
Vide Game f No. 1. 



DEPOSITION. 

Depositions before commissioners of 
bankrupt y when recorded, or copies 
thereof, are evidence to prove the 
time of the act of bankruptcy if 
• cpecilied in them ; Janson \..Will' 
$on, M, 20 G. 3. 257 to 260 



DEVIATION. 

Vide Pnsurance, No. 7. 22, 23, 24, 
25, 26. 



DEVISE, DEVISEE. 

• 

1. A devise is not a purchase within 
the meaning of 9 6. 1. c.7 \ Rex 
. V. IVivelingham, T, 21 G. 3. 

7G7 to 770. 
$. FiWe Executory Dei wc. Mokt- 
GAGE, No. 16*. Will. 



DISCONTINUANCE. 
Vide Ve^s AL Action, No. 1. 

<K> DISCOUNT. 
(&- Vide Usury, No. 9. 

DISCRETION. 

Instances of the exercise of the dis- 
cretionary power of the court. Vide 
Allegatjon, No. 2. Costs, 
No. 9. Information. Over- 
SEER. Practice. Release. 
Trial. 

DISFRANCHISEMENT. 

Vide Corporation, No. 1, 2, 3, 
4, 5, 6. 

DISTRESS. 

1 . In the notice for the sale of a dis- 
tress under 2 /P. & 31. c. 5, it is 
Dot necessary to mention when the 
rent became due, for which the 
distress has been made; Moss v. 
Gallimorcy M. 20 G. 3. 

Page 279 to 283 

2. A grantee or mortgagee, since 4 
Ann, c. 16. § 9, may distrain be- 
fore he has turned his right into 
actual possession by the attorn^ 
mcnt of the tenant ; Moss v. GaU 
limore, M. 20 G. 3. Q79 to 283 

3. If a candle-maker or maltsterybr- 
feit the single duties, and then be- 
come a bankrupt, and is convicted 
after the assignment of his estate, 
the double duties may be distrain- 
ed for, on the candies, malt, uten- 

. sils, and materials in the hands of 
the assignees ; Stracey v: Hulse^ 
T. 20 G. 3. 41 1 10 416\ The At* 
torney 'General v. Senior, Scacc, 
1739. 415, 41^, n. [1]. Rex v. 
Fouler f Scacc. 19 G. 3. 

415, 416, n. [2], 417, n. 
4. Distress 
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4. Distress is not incident to a /ee- 

%■' 

Jann rent as such, unl'»ss the case 
is brought within 4 G. 2. r. 2S. 
f 5. Bradbury V. Wright, IL 21 
G. 3. - rage 0'24 to 628 

5. r/(/e Demand, No. 2. Plead- 
ing, No. 9, 10. Poou-rfl/f, No. 
14. 

DISTRINGAS. 

When the proceeding against the for- 
mer sheriff' is by distritigaSy and 
\^-hen by attachment, - 464 

DIVIDEND. 
Vide Bankrupt, No. 32, 33. 

DIVIDING Point. 
Vide Insurance, No. 60 

DOWER. 
Kidir SxTTLZMBNTy No. 19. 

DRAWEE, DRAWER. 
Vide Bill ofExchangt. 



I 



E. 



/ 



EAST INDIA Company. 

1. Several resolutions on the con- 
struction of the charter-parties of 
the East India Company. 

272 to 278 

2. Copies of the transfer books of the 
East India Company are evidence. 

593, n. [3], 594, n. 

ECCLESIASTICAL Court. 

Vide Apparitor. Probate. Proc- 
tor. Prohibition. Register. 



ECCLESIASTICAL Uast. 

Ecclesiastical leases can only be of 
lands formerly lettcn. Poge 573 



EJECTMENT. 

L Ejectment will lie for a mine. 

305 

2. An attorney cannot be lessee in an 
ejectment. - 466, n. [l] 

3. Where it is clear that the person 
in whom the legal estate is vested, 
is a mere trustee, he shall not 
avail himself of his title to defeat 
his cestui que trust from recover- 
ing in ejectment. 721, 722. 777 

<33r 4. But quare as to that point ; 

vide Doe, Lessee of Uoddesden, v. 

Staple, B. R. M. 29 G. 3. 

721,n. [t 154<a>l 
5. Vide Mortgage, No. 1, 2, 3, 

4, 5. Notice, No. 1. 

ELECTION. 

1. Vide Corporation, No. 8. In- 
formation, No. 4. Mayor. 

2. Vide Option. 

ELEGIT. 

L The sheriff on an elegit is not 
bound to deliver a moiety of each 
particular tenement and farm, but 
only certain tenements and farms 
making, in value, a moiety of the 
whole; Den v. The Earl rfAlnng" 
don, M. 21 G. 3. 473 to 476 

2. The land extended under an elegit 
must be set out by metes and 
bounds. - 476, & n. [1] 

EMBARGO. 

The effect of an embargo oa policies 
of insurance. Vide Imsuramcb, 
No. 30. 32, 33, 34, 35, 36- 

EMBLEMENTS. 

Vide Mortgage, No. 11. 

ENEMY. 
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ENEMY. 
Vide Alien Enemy. Prizb. 

ENQUIRY. 

1. A writ of enquiry is not necessary 
where the action is on a covenant 
for the payment of a liquidated 
sum. - Page 3\6 

2. On the execution of a writ of en- 
quiry in an action on a written 
instrument, the instrument must 
be produced. 31 6, & n. [2] 

3. Vide Damages, N^5, 6\ De- 
murrer to Evidence, No. 4« 

ENROLMENT. 

1. What is evidence of the enrolment 
of a bargain and sale. Vide Evi- 
DENCE, No. 4. 

2. Of leases in the Duchy of Lancas^ 
tcr. Vide Evidence, No. 5. 

ENTRY. 

1, Actual entry is necessary to avoid 
Sijine. 483, & n. [l], 485, 486 

2. Qu. If it is not necessary to pre- 
vent the operation of the statute of 
limitations? • 485, n. [l] 

<0* 3. So held, on a trial ^at bar, 
unless there be some special rea- 
son to the contrary; Ford v. 
G'rey, B. R. H. 2 Ann. 

48, n. [1 <0^] 
<©■ 4. Actual cwixy is also necessary 
to support trespass for mesne pro- 
Jits against one who was occupier 
when the title accrued, but not at 
the time of the ejectment, 

485, D. [1 <D^] 

EQUITABLE Estate. 

1. Residence for forty days on an 
equitable estate gains a settlement; 
631, 632. Rex v. IVivelingham, T. 
21 G. 3. - 7(>7 to 770 

Vol. II. 



2. A devisee of the surplus arising 
from the sale of land after pay- 
ment of debts and legacies, has an 
equitable interest in the land, and 
may keep the land, paying the 
debts and legacies. Page 770 

3. If the legal interest in land de- 
scend in tee-simple ex parte ma- 
terndf and the equitable interest 
in fee-simple tx parte paternal or 
wee 'uersdf the equitable shall 
merge in the legal estate, and both 
follow the line through which the 
legal estate descended ; Goodright 
V. IVells, T. 21 G. 3. 771 to 780 

4. Fic/e Ejectment, No. 3. 



EQUITY. 

1. In all cases of a purchase for 
'valuable consideration , eq ui ty m u s t 
follow, not lead the law. 22 

2. The construction of covenants and 
agreements must be the same in 
equity and at law. - 277 

3. So must thft construction of powers. 

* . 293 

f 4. In the case of an usurious con* 

tract equity will assist the debtor 

to retain all above legal interest if 

not paid. - 697^ n. 

f 5. Or to recover back what has 

been paid above the principal and 

le^al interest. - 6^3, n, 

6. Fu/e Assignee, No.%6. Lease, 

No. 2. 

EQUITY of Redemption. 

Instance where a court of law takes 
notice of the equity of redemption 
of a mortgagor, after the mortgage 
has been JorJ'eited, Vide Assig- 
nee, No. 4. ^lOKTGAOE, No. l6« 

ERROR. 

1 . If error is assigned on a mistake in 

form, the mistake may be amended 

in the court below, pending the 

F f urii 
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tvrit of error ; Rickards v. Brovn, 
E. 19 G. S. 
Page 114 to 115, & n. [l], II6, n. 

2. And in thisapentz/ action; Richards 
\. Brown, E. 19 G. 3. 114 to 115 

3. An avoxsant is not a plaintiff 
within 3 Hen. 7- c, 10, and is not 
t^ntitled to costs or damages on the 
aflirmance by a court of error of 
« judgment in his favour. 

709, n. 12] 

4. Vide Amendment, No. 1.3, 4, 
6,6, Court, No. 8. Damages, 
No. 3, 4. Exchequer Chamber. 
t NoN-Proj. No. 8. 

ESTATE. 

1 . When general words in a uill pass 
an estate for life, and when an 
estate in fee. 

417, 418. 759 to 764 

2. A devise of " all my estate," or 
** ail my interest," passes an 
estate in fee-simple. - 7^3 

3. But " all my lands in (or at) A/* 
are words descriptive of locality, 
and pass only a /i/e-estate. 

. 434, 763 

4. And this, although the testator 
should have marked his disappro- 
bation of bis heir at law by a 
legacy of 1*. ; Right v, Sidebothaniy 
T. 2 1 G. 3. - 759 to 764 

5. In general, if an estate is given 
indefinitely without words of limi- 
tation, an interest for life passes. 

756, n. 

6. Settlement by estate. Vide Set- 
tlement, No. 18, 19, 20, 21, 22, 

23.26*,27, 28, 29. 

7. Vide Equitablz Estate. Legal 
Estate. Limitation. 

ESTOPPEL. 

What certainty is necessary in estop- 
pels. Vide Certainty, No. 5. 

EVIDENCE. 
1. Parole evidence is admissible to 



rebut the resulting use to the co* 
nusor of a fine ; Roe v. Popham, 
M. 19 G. 3. Page 25 to 2G 

2. An imjdied revocation of a will 
may be rebutted by every sort of 
evidence. - - 39 

3. The writ of execution is not evi- 
dence of the judgment, unless 
against the party to the action in 
which the judgment was given. 

41 & n. (m) 

4. The certificate of the auditor of 
the Duchy of Lancaster is sufii* 
cicnt evidence of the enrolment of 
a Duchy lease ; Kinnerslty v.Orpe^ 
H.19G.3. - 56.53 

5. So the indorsement by the proper 
officer is sufficient evidence of the 
enrolment of a bargain and sale. 

57, 58 

6. In debt on a bond, if it is pro>'ed 
that the defendant admitted the 
debt, and that the attendance of 
the subscribing witness could not be 
procured, it is sufficient to prove 
the hand-writing of the defendant, 
and of the witness ; Coghlan v. 
Williamson, H.19G.3. 93 

<iy 7. By Stat. 26 G. 3. c. 57. 5 38. 
deeds executed in the East Indks, 
when the subscribing witnesses re- 
side there, are made evidence in 
Great Britain on proof of the 
hand-writing of the parties and of 
the witnesses. 92, n. [O] 

t 8. In an action by the assignees of 
a bankrupt, \( tho petitioning credi- 
tor's debt arises by bond, proof of 
the acknowledgment of the bank'- 
rupt, (the obligor) 'that he owed 
that debt, does not supersede the 
necessity of calling or accounting 
for the absence of the subscribing 
witness; Abbots. Plumbc, T. 19 
G.3. - 216, 217 

t 9* Nor is such acknowledgment 
sufficient in the case of an action 
on the bond against the obligor. 

216, 217 

10. Matter of defence happening 
after the action brought, but be- 
fore 
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fore ptea pleaded, may be given in 
evidence, in those actions where 
special matter may he proved on 
the general issue; Sullivan v. Mon- 
tagucy U. \9 G. 3. 

Page 106 to 113 

11. An executor who takes no bene- 
Jicial interest, is a competent tDit- 
neas to prove the testator's sanity; 
Goodtitle v. fVelford, E. 19 G. 3. 

139 to 14J 

<©• 1 2. Or any other matter concern- 
ing the will, 141, n. [151 <©•] 

+ 13. So is a bare trustee to prove 
the execution of the deed to him- 
self. - 141 [+51] 

14. If a person interested execute a 
surrender or release, he is an ad' 
missible witness , although the sur- 
renderee, &c. should refuse to 
accept the surrender or release; 
Goodtitle v. Welford, E.19G. 3. 

;i39 to 141 

15. It is no objection to an executors 
testimony, that he may be liable 
to actions as executor de $on tort. 

141 

16. When copies are evidence. Vide 
Copy. 

17. The minister a^d subscribing 
witnesses to the register 9fe not 
the only competent witnesses to 
prove the identity of the persons 
worried.; Birt v. Bmrlow, £.19 
G. 3.. . 171 to \7^ 

18. One who has acted in breach of 
an alleged custom is not a compe" 
tent witness to disprove the cus- 
tom; The Company of Carpenters 
V. Hapwwd, E. 20 G. 5. 

374, 375 

19. To prove the munner of .con- 
ducting a particular branch of 
trade at one place, evidence may 
be given of the manner gf con- 
ducting the same branch at an- 
other place ; Noble v. Kennoway, 
M.2\G.3. - 510 to 513 

SO. Evidence of the custom of one 
manor is not admissible to prove 
the custom of another manor. 513 






*2U Instance where, evidence of opt' 
nion is not admissible; Syers v. 
Bridge, M.nG. 3. 

Page 5?7 to 531 

2?. A witness is not bound to an- 
swer whether he is a papist ; Rex 
v. Lord George Gordon, H. 21 
G.3. - - 59s 

23. The acknowledgment of one out 
of several drawers of a joint and 
several promissory note may be 
given iii evidence on a separate 
action against any of the otliers, 
and will take the case out of the 

• 

statute of limitations; Whit comb 
V. Whiting, £.21 G. 3. 

652,653, & n.[l] 

24. Instance where a party offering 
what is not the best evidence, it 
shall be read if it make against 
hin;i; Bermon v. JFoodbndge, T. 2^ 
G. 3. - 7^1 to 788 

25. Vide B^nkhupt, No. 13. .27. 
Capias, No. 3. Corporation-, 
No. 7- Decrek, No. 3. De- 
murrer to Evidence, Tem e Co' 
vert, No. 3. Game, No. 3. In- 
dictment, No. 4. Opinio^. 

JEXCHANGE. 
yi4e BiM. ^Exchange. 

EXC«^QiUER Chamber. 

1. A writ of error from the Kin^$ 
Bench to the Exchequer Cbari»ber, 
cannot be quashed in the King's 
Bench ; Lloyd v. $cjtUt, E. 20 G. 3. 

350 to 353 
t 2. Nor in the court of Chancery ; 
Lloyd V. Skutt, Cane. 

353, n. [tjl] 
3. Qu. If a writ of error lies from 
the King's Bench to the* lilxchoquer 
Chamber in a qni tarn action of 
debt. - 351, 352 

t4. Resolved; that it does; Lloyd 
V. Skutt, Cam. Scacc, 

353, n. [t 91] 

5. Qu. If in any case when the action 

is by original. 352, & n. [3] 

F f 2 6. It 
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6. It does not lie in actions de scan* 
dalis magnatum, Pog^ 3d 1 

7* On a writ of error from the King*s 
Bencky only a transcript of the 
record is sent into the Exchequer 
Chamber. - 352, n. [3] 

8. The statute of 3 Hen, 7 c. 10. 
extends to the covrt of error from 
the King's Bench to the Exchequer 
Chamber. -, 752, n. [3] 

9* Yet the practice of that court has 
been not to allow interest on the 
money recovered by the judgment 
below, when affirmed. 752, n. [3] 

1 10. Rut such practice has been de- 
parted from, and interest allowed 
there, in some late cases. 

753, n.[t*] 

EXCISE. 

1 • A penalty for not paying the ex- 
cise duties upon candles, incurred 
before a bankrvptcy^ but not sub- 
stantiated by conviction till after, 
continues a lien upon the estate 
in the hands of the assignees^ and 
may be distrained for; Stracy v. 
Hulse, T. 20 G. 3. 411 to 4l6 

2. So in the case of malt ; Attorney' 
General v. Senior; Scacc. 1739- 
415, 416, n. [1]. Rex v. Fowler, 
Scacc. 19 G. 3. 

415, 416, n. [2], 417, n. 

S. Ftcff Certiorari, No. 5. Com- 
missioners of Excise. 

EXCLUSIVE. 

■ 

When a time specified is to be ex- 
clusive, and when inclusive. Vide 
*' After." "From," Uvz and 
Cry. 

EXECUTION. 

1. If a plaintiff cannot find sufficient 
effects to satisfy his judgment, the 
court will order the sheriff" to re- 
tain for his use money which he 
has levied in an action at the suit 



of the defendant; Armistead r, 
Philpot, r. 19 G. 3. Page 231 
2. FtWe Elegit. Evideuce, No. 3. 
Extent. Husband, No. 3. In- 
solvent Debtor, No. 7* Judg- 
ment, No. 8, 9. NoN-Pro*. No. 
6, 9' Partner, No. 2. She- 
riff, No. 1, 4, 6, 7. 

EXECUTOR. 

1. An executor cannot be sued in 
the county court of Middlesex; 
Ailway v. Burrows, M. 20 G. 3. 

263, 264 

2. Fi(/e Administration. <©• Evi- 
dence, No. 11, 12. 

EXECUTORY. 

If money is paid on an illegal 
contract, while the contract re- 
mains executory the money may 
be recovered back, in an actio!^ 
for money had and received. 471 

EXECUTORY Devise. 

1. An executory devise of a real 
estate to B. after one to the heirs 
of the body of A. is not too re- 
mote, because it must vest either 
ill possession or as a remainder on 
the death o(A.; Doe v. Fonnereau, 
M,2l G. 3. - 487 to 509 

2. Vide Remainder, No. 3, 4, 5. 
Will, No. 27, 28, 29. 

EXEMPTION. 

1. Prescriptive exemptions from serv- 
ing on juries are not taken away 
by any of the statutes concerning 
juries ; Rex v. Pvgh, E. 19 G. 3. 

188 to 191 

2. Vide Constable, No. 3, 4, 5. 

* 

EXTENT. 

1. An extent of the Crown in case of 
a bankruptcy does not attach if 
issued after the assignment. 415 

2. Nor 
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2, Nor in the case of actions, if after 
judgment. - , Page 415 



FEE-FARM. 

1. A fee-farm rent is a rent granted 
iu foe, of at least one-fourth the 
value of the land at the time of 
the grant. - 627 ^ n. [ 1 ] 

2. It may either be a re«^scrvice, 
rent-seek, or rent-charge. 

6'27,n.[l] 
t 3. Though some think the lerm is 
properly only applicable to rents- 
service. . 627, n. [t 128] 

FELON, FELONY. 

Vide Forfeiture, No. 1. Peace- 
OJictr. Riot, No. 4, 6. 

FEME Covert. 

1 . A ferae covert is capable of p<ir- 
chasing of others, without the con- 
currence of her husband, subject 
to disagreement, which will divest 
the estate ; Bamfather v. Jordan, 
M. 21 G.3. - 452 

2. Hence, in covenant for rent against 
an assignee, an 43tssignment over be- 
fore the rent accrued is a good 
plea though thejplaintiff reply that 
the assignee over is a feme covert ; 
Bamfather \\ Jordan, M.21 G. 3. 

452 

3. A feme covert's will of personal 
estate, authorized by a power in 
a marriage settlement, cannot be 
given in evidaice till proved iu the 
ecclesiastical court; Stone v. For- 
syth, T.21 G. 3. 707 to 709 

C3^ 4. But the regular course in such 
cases is for the spiritual court ;iot 
to grant jtroibate of the will, but 
cdministration with the will (as a 
testamentary paper) annexed. 

709, n. [t 150 <J>] 

5. Vide Husband. 



FEOFFMENT. 

• 

If tenant ex parte matemd make a 
feoflinent to the use of his maternal 
heirs, and the feoffee re-enfeoif him 
expressly to the use of those heirs, 
yet the re-infeoffment shall enure 
to the paternal heirs ; Doe v. Putt^ 
C. B. Y. S G, 3 

Page 773, 4- n. [l], 775, 
4- n. [2]. 776, iU 

FICTION 0/ Law. 
^liffBiLL, No. 1. Maxims, No. 5. 

FINE. 

1. Parole evidence is admissible to 
rebut the resulting use to the ro- 
nusor in favour of the convsee; 
Roe v. Popham, M. 19 G. 3. 

25 to 25 

2. The fine and deed to lead the 
uses are to be considered as one 
conveyance. - 45 

3. Actual jentry is necessary to avoid 
afiue. 483, 4<n^[l], 485 

FINE on Admission to a Copyhold* 

1. Two years rent, without any de- 
duction for the land-tax, is fixed 
as the sum assessable for an arbi* 
trary fine on admission to a copy^ 
hold estate ; Astle v. Grant, C. B» 

724, n.f^], to 727, n. 

2. Fide Assumpsit, No. 11, 12, 1*. 

FISHERY. 

1. Qtf. Whether there can be a se* 
'^eral fishery without the owner- 
ship of the soil. - 56 

2. A person who fishes in the fishery 
of another for the avowed purpose 
of giving rise to aa action to try 
the right, is not liable to a penalty 
under 5 G. 3. c 14 ;- Kinnersley 
v. William Orpe, M, 21 G. 3. 

517^518. 
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FOREIGN Attaehmenf. 
tide Attachment, No. 2, 3, 4. 

<{> FOREIGN Bill of Exchange. 
€> Fide Bill of Exchange^ No. 10. 

FOREIGN Judgment. 

<£^ 1. Vidt Assumpsit, No. 1. 
Debt. No. 1. 

<3^ 2. Qm. Whether foreign judg- 
inents are not conclusive^ in this 
country, on the parties ? Galbraith 
V. Neville, B. R. E. 29 O. 3. 

Page 5, n. [Q^ 2] 

<3!^ 3. Judgments of a foreign court 
of admiralty certainly are; Ber- 
nardi v. Mutitux, H. 21 G. 3. 

5, n. [<t> 1] 

FOREIGN Ships and Property. 
/7(fe In BUAANCE, No. 31,41,50,51. 

FORFEITURE. 

1. The goods of a felon vesting in 
the Crown by forfeiture or nut 
subject to the debts of the felon. 

545, 546 

2. Forfeiture of h penalty in an agree- 
ment , bond, &c. Fide Agree- 

. ment, No. 6. Annuity, No. 1, 
8,4,5. Bail, No 6. Insolvent 
Debtor, No. 1. Lease, No. 6, 8. 

^. Forfeiture of an o^ice. Fide Al- 
derman, No. 1. Capital Bur- 
gess. 

4. Forfeiture under the excise 
lam* Fide Distress. No. 3. 

FORGERY. 

Vide Bill of Exchange, No. 17, 19. 
Indictment, No 4. Limita- 
TioN of Actions, No. 4. 

FRAUD. 

1. There may be cases viluch fraud 
will take out of the statute of /trnt- 
tqiions. • - 656 



2. Fide Bankrupt, No. 3, 4, 5, 6, 
24, 25, 26, 30, 35, 36. Decree, 
No. 1. Insurance, No. 13t 
Judgment, No. 7* Limitation 
of Actions, No. 5, 6. Maxims, 
No. 6. Pleading, No. 18. 
Power, No. 9* Ransom, No. 5. 
Release, No. 2. Settlement^ 
No. 18. 

1 3. The statute of frauds and ptrju^ 
ties. Fide the Table of Statutes 
after title Statute. 

FREIGHT. 

1. The freight is a lien on the cargo 
of the ship. - Page 104 

2. No freight is due unless the ship 
arrive. - - 541, 542 



»p 



" FROM. 



1. Instance when '' from such a 
day" includes the day ; Pugh v. 
The Duke of Leeds, B. R M. 18 
G. 3. 53, n.[l5]4'[«>'] 

<C^ 2. Instance where '* from a 
place" is exclusive'. Rex v. Gawf' 
lingay,B.R.H. 30 G. 3. 

53, n.[l5][<J>] 






G. 



GAME. 

1 . A lord of a hundred or wapentaie 
cannot grant a deputation to kill 
game ; The Earl of Aylesbury v. 
Pattison, M, 19 G. 3. 28 to 30 

2. In a conviction for killing game 
the information must negative 
every one of the qualifications 
mentioned in 22 & 23 Car. 2. 
c. 25 ; Rex v. Wheatman^ R. 20 
G. 3. - 345, 346 

<X>3. But the evidence needs not; 
Rex V. Crowther, H. 26 G. 3. 

346, n. [<I>] 
4.. A cofivtc/uHi 
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4. A cnri'viction for using a gun, 
" being an engine for the destruc- 
tion of game," is void^ unless it 
add that the party used it for the 
destruction of game ; Rex v. Hunt, 
E. 15 G. 3. Pfl^e683, n. [l] 

GAMING. 

• 

1. Contracts as well as securities for 
money lost at play are void, 74-3 

2. Securities but not contracts for 
money lent to play with >ire void, 

741,743 

3. A bill of exchange or promissory 
note for money lost at play is void 
in the hands of an indorsee, thou^^h 
for valuable consideration, and with- 
out notice, - 635, 743 

GENERAL Issue. 

• 

Vide Constable, No. 2. Costs, 
No. 15, 19. Mis-recital, No. 2. 
Pleading, No. 10, 11, 12. 

GLOUCESTER. 

Perjury being committed in the booth- 
hall within the limits of x\iQCOuntj/ 
of jhe city of Gloucester, on the 
trial of a cause before a jury of 
the county at large, the indict- 
7nent may be found and tried by 
juries of the county at large ; Rex 
V. Govgk, T. 21 G. 3. 791 to 797 



GRACE. 

Qu, Whether the drawer of a pro- 
missory note is entitled to days of 
grace ? - - 63, & n. [2] 

GREAT Sessions. 
Vide Wales, No. 1, 3, 5, 

GROATS. 
Vide Lord's Act. 



t GROSSE ^r«i/wre. 

t What is a contract a la grosse 
aventurCy explained. 

^og€29hn,[l] 



II 

HABEAS Corpus. 

1. The court will not grant a habeas 
corpus ad testificandum to bring 
up a prisoner of war ; Furly v. 
Ncunha?n, 1\ 20 G. 3. 419, 420 

2. What certainty is requii-ed in re- 
turns to writs of habeas corpus. 
Vide Certainty, No. 2, 

HEIR. 

Words in a will tending to disinherit 
an heir at law, will not have that 
effect unless the estate is com- 
pletely devised to another. 763 

HEIRS. 

1. Instances where the word " heiiV 
shall be construed to mean heirs 
of the body. 266, 267, & n. [l] 

<0 2. They may be so restrained, 
by subsequent words, in the case 
of a deed as well as of a will. 

266, n. [<!t^] 

3. When " heirs of the body' are 
words of limitation. 340 to 345 

4. When words of purchase. 

5. Where maternal shall be pre- 
ferred to paternal heirs. Vide 
Equitable Estate, No. 3. 

6. Where the pattrnal heirs shall be 
preferred. Vide Feoffmlnt. 

HERBAGE and Pannage. 

1. What passes by a grant of herb- 
age and pannage. , 303 

2. Qu. Whether lierbage and pan- 
nage are rateable to the poor. 

^ 3. The ran<i;er of a royal park 
is not rateable for herbage ih • 
^ ^* paniiuj 



s 
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pannagjp; Lord Bute v. Grin- 
dally B. R, T. 26 G. 3. 

Page 305, n. [d <5>] 

4. Ejectment or trespass will not lie 

for herbage and pannage. 304 

HEREDITAMENT. 

Qu, If copyholds are included in the 
word " hereditaments" in 27 Elh. 
c.4.§2. - . 716, n. [I] 

' HIGH Treason. 
Vide TuEASON. 

HIGHWAY. 

1. J( SLparishy consisting of two dis- 
tricts which arc bound to repair 
separately, be convicted for not 
repairing the road in one of the 
districts, the other having notice 
of the indictment y the court will 
consider it as being substantially 
the conviction of the district which 
ought to have repaired, and, if 
the ^fine has been levied on an in- 
habitant of the other, will grant a 
special mandamus for a rate on 
the district bound to repair; Rex 
V. ToTvnshend, T.20G. 3. 

421, 422 

2. When a highway is overflowed 
or out of repair, passengers may 
justify going on the adjoining 

'land. . . 74S, 7^7^749 
t 3. Statute of bridges and high- 
ways. Vide Table of Statutes 
after title Statute. 

HIRING. 

Settlement by hiring and service. 
Vide Settlement, No. 8, 9, 10, 
Jl, 12, 13, 14, 15, 24. 

HORSES. 

1. itnsound horses. Vide Wart 

RANTY. 

2. IIorsc2f employed in drawing the 



artillery are billetablc under the 
mutiny act, whether they belong 
to the ordnance or are furnished 
by contract ; Read v. WilUaiy T. 
20 G. 3 - Page 422 to 426 

HOSTAGE. 
Vide Raksom, No. 1, 4. 

<t> HOUSE o/Cammont. 
C^ Vide JovRVAhBp 

HOUSES. 

How to be rated for the poor. Vide 
PooR-ra/e, No. 15. 

HOVERING. 
Hovering act, - 609, & n. (a) 

HUE and Cry. 

Proceedings against the hundred on 
the statutes of hue itnd cry pQust 
be commenced within a year after 
the robbery committed, and the 
day on which it was committed is 
to be included in computing the 
year. - • • 46S 

HUNDRED. 

1. A lord of a hundred cannot ap- 
point a game- keeper ; The Earl of 
Aylesbury v. Pattison^ M. I9 G. 3. 

28 to 30 

2. The hundred is not liable if the 
robber is taken within 40 days 
aji^r the crime was x^ommitted. 

704 

3. Vide Black Act, Hve andCry, 
Riot, No. 1, 2, 3, 5. 

HUSBAND. 

1. In an action of coxtenant by the 
husband of tenant in fee, he roust 
declare on a seisin in their de- 
mesne as of fee, in himself and 

his 
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his w//e, in right of his wife; 
Folyblank v. Hawkins, H. 20 G. 3. 

Page 329, 330 

2. If he declare on a seisin in his 
demesne, as of freehold, in right 
of his wife, it will be had on spe- 
cial demurrer ; Folyblank v. Haw- 
kins, H. 20 G. 3. - 329, 330 

3. The husband cannot have execu- 
tion for the costs, on a plea of co- 
verture found for the defendant, 
without a scire facias; Wortlcy v. 
Rayner, E. 21 G. 3. - 637 

4. Vide Covenant, No. 3. Set- 
tlement, No. 1, 2. 



I.J. 

JAMAICA. 

1. Qu. Whether the statute of/rflMc?f 
extends to Jamaica, 38 

<& 2. It does not to Barbadoes, 

38, n. [<&»] 

IDENTITY. 

What shall be evidence of identity 
in a question of actual marriage. 
Fi(/e Evidence, No. 15. 

t IMMATERIAL. 

Immaterial allegations in pleading. 
Vide Allegation^ No. 3. 

IMPERTINENT. 

Impertinent allegations in pleading. 
Vide Allegation, No. ] , 2. 

IMPLICATION. 

1. When an estate shall be raised 
by implication, in a will, 

492,498,501,507, n.[3] 

2. Vide PaRSUMPTioN. Remain^ 
D|iR, No. ly 2. Retuan, No. 
4,5, 



INCLUSIVE. 

When a time specified is to be in« 
elusive and when exclusive. Vide 
" After." ** From." Hue and 
Cry, 

INDEBITATUS Atswnpsit. 

Vide Assumpsit, No. I, 4, 5, 6, 7, 
8, 9, 11, 12, 13, 14, 15, 10. 
Bankrupt, No. 32, 33, 34, 35. 

INDEMNITY. 

A mercantile policy of insurance is 
a mere contract of indemnity. 

Fage 470, 786 

INDENTURE. 

Indenture of apprenticeship. Vide 
Covenant, No. 11. 

• INDICTMENT. 

1. An indictment is insufficient whcre- 
ever all the facts charged may be 
true, and yet the party be inncv 
cent. • - - 153 

2. Another* prosecution depending 
for the same crime cannot be 
pleaded in abatement to an indict- 
ment. - 240, & n. [l] 

3. The court will not quash an in- 
dictment on the motion of the 
prosecutor unless on the ground 
o( insufficiency. - 240,241 

4. The words " purporting to be a 
bank-note," in an indictment, mean 
that the note, upon the face of it, 
appears to be a bank-note, and 
the want of such appearance can- 
not be supplied by evidence of re- 
prtscntations of the party when 
he disposed of it; Rex v. Jones^ 
M. 20 G, 3. - 300 to 302 

5. An indictment for obstructing 
the execution of a power granted 
by statute, lies at common law, 
and ought not to conclude '^ con- 
tra 
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tra formam statuii ;'' Rex v. Smithy 
T. 20 G. 3. Page 441 to 446 

6. But an indictment for an offence 
created by statute, is bad, unless 
it Mnclude " contra formam si a- 
tvtir . - - 445 

7. An indictment for not serving 
the office of constable under an 
appointment by a corporation^ 
without shewing a right in the 
corporation to appoint by grant 
or prescription, is bad. 

534, 536, 538 

8. Vide Certainty, No. 2. Glou- 
cester. Murder, No. 2. Trea- 
son, No. 1. Variance, No. 1. 
Verdict, No. 7. 

INDORSEE, INDORSEMENT, 
INDORSOR. 

Vide Bill of Exchange, No. 5, 12, 
13, 14, 15, l6, 17, 19,20,21,22. 

INFORMATION. 

1. Another prosecution depending 
cannot be pleaded in abatement to 
any other but qui tarn informa- 
tions. - ' 240, & n. [1] 

2. It is a general rule, thai in order 
to obtain an information for a 
private libel, charging a specific 
offence, the party libelled must 
deny the charge upon oath ; Rex 
V. Milles, M, 20 G. 3. 284 

3. The above rule (No. 2.) is invari- 
able, unless the party is abroad 
at a great distance, or the charge 
is of criminal language held in 
parliament; Rex v. Ilaswell, and v. 
Bate, E. 20 G. 3. 387 to 391 

4. In \vhat cases the court will 
grant an information against jus- 
fives of peace or magistrates of a 
corporation, on a charge of abus- 
ing their office to serve election 
purposes. - 588 to 590 

5. ritle Costs, No. 9« Overseer, 
No. 0. 



INFORMATION ex oficia. 

1. The court will not give leave to 
quash one filed by the Attorne^^ 
General; Rex v. Strattun^ M. -^0 
G. 3. - Page 2Z9 to 241 

^. Rut he may enter a noli prosequi 
upon it, and file another ; Rex v. 
Stratton, M. 20 G. 3, 239 to 241 

INFORMATION in ths Nature af 
Quo IVearranto. 

Vide Corporation, No. 8. 

INFORMATION for killing Game. 
Vide Game, No. 2. 

INHABITANT. 

1. Inhabitants of marA-ef towns. Vide 
Market Towns. 

2. Fi(/€ Highway, No. 1. f Set- 
tlement, No. 6. 

INJUNCTION. 
Vide Trial, No. 2. 

Q^ INLAND BUI of Exchange. 
<I3* Vide Bill of Exchangc,'No. 10. 

INN ofPourt. 
Vide Barrister, No. 2, 3. 

INQUIRY. 
Vide Enquiry. 

INROLMENT. 
Vide Enrolment. 

INSOLVENCY. 

1. The insolvency of a defendant, 
since the action brought, is good 
cause against judgment as in case 
of a nonsuit ; Bailljf v; Wilkinson, 
£. 21 G. 3. - - 671 

2. Fide 
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2. Vide Bill o/* Exchange, No. Sq. 
Seittlement, No. 18. 

INSOLVENT Debtor. 

1. A discharge under the insolvent 
act of 16' G. 3. c. 38. does not 
protect the party agaitist a cove- 
nant for payment of an annuity^ 
as to payments accruing after his 
discharge, although a bond to se- 
cure the annuity was forfeited 
before the discharge ; Cotterel v. 
Hooke, H. 19 G 3. 

Page 07 to 101 

2. But a discharge under 18 G. 3. 
c. 52. does (by § 30.) protect the 
grantor of an annuity from pay- 
ments accruing after his discharge. 

100 
t 3. A trader may be insolvent with- 
out being a bankrupt. 92, n. [t] 
+ 4. If a person who has been dis- 
charged by an insolvent act, give 
a note for a debt which accrued 
before his discharge, there is a 
sufficient consideration to support 
an action on the new promise ; 
Btst V. Barber, D, R ili. 23 G 3. 

101, n. [t42] 
5* If a person who has been dis- 
charged by an insolvent act, 
brings an action and recovers on 
a promissory note made to him 
before his imprisonment, but not 
due till after his discharge, and 
which was not inserted in his 
schedule, he shall hold the money 
as a trustee fur his assignees ; 
Bro-ijcn v. Rivers, M, 21 G. 3. 

472, 473 

6. By 18 G. 3. c. 52. the insolvent 
is protected against bonds exe- 
cuted before, though not payable 
till after, the day in the act ; 
Paget V. Whcatc, E. ^\ G. 3, 

66910671 

7. An action will not lie against the 
sheriff'^ or his officer, for taking a 
discharged insolvent in execution ; 
Tarlton v. Fishr, E. 21 G. 3. 

6*71 to 677 



«a> INSTALMENTS. 
<2^ Vide Baxkrupt, No. 15. 

INSTANCE Court. 

Difference between the instance court 
and the prize court of Admiralty* 
Vide Admiralty, No. 5. 

INSURANCE, INSURED. IN- 
SURER. 

1. A stipulation, though written on 
the margin of the policy, is a 
varranty ; Bean v. Stupart, M, 1 9 
G. 3. 11 to 14. Kcnyon y, Bcr- 
thon, N, Pr, 19 G. 3. 

Page 12, n. [4] 

2. But if on a s(>parate paper, 
though pinned or wafcred to the 
policy, it is only a representation 2 
Pau'son V. Barnevclt, N. Pr. 71 
18 G. 3. 12 n. 4. Bizc y. Fletcher, 
N.Pr.\9G.3. - 13,11. 

3. Difference between representationg 
and 'warranties. 11 to 1 4, 26*0, 

261, 262, 285, 28.9 

4. Tf Warranties in policies must bo 
strictly' complied with, but reprv^ 
sent at ions need only be fair and 
substantially true. 11 to 14,, II, 

n. [3], 12, n. 

5. The word seamen, in a policy, ex- 
tends to all the crew, including 
boys, cook, &c. Bean v, Slupart^ 
M. 19 G. 3. 11 to 14, II, n. [3\ 

12, n. [4] 

6. If a ship sail on a voyage d li- 
ferent from, although coinciding 
in part wiih, that insured, the po^ 
licy is dischnrjied, although the 
loss happ(*n before the dividing 
point; IVooldridgey. Boydell, M. 
190.3. - . 16 to 18 

7. A deviation intended, if the loss 
happen before it take effect, does 
not discharge the po/iVy, 18. Thel- 
lusson V. Fergusson, E. 19 G. 3. 

36i to 366 

8. A uarranty " to sail with <o«- 

xoy"* 
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n^y^ moans the usual convoy for 
ibe voyage^ and not a mnv de- , 
partuiv with convoy ; LHltf v. 
£ii;er, H, 19 C. 3. Page 72 to 7+, 

& n. [7], 73^, 736' 

9« But in such a case (No. 8.) an 
unfort'seen separation is no breach 
of the uarranty. 74, 27 1 , 7S6 

10. A ship and p;oods being insured 
for a voyage, if the ship is lakc-n 
and re-capturrdy and, after the re- 
capture, the captain, acting fairly 
for the benefit of his employers, 
sells the ship and cargo, and 
thereby puts an end to the \oy- 
age, the insured may abandon, 
and recover as for a total loss; 
Milks V. FUtchery T. 19 G, 3. 

231 to 235 

t 11. An insurance upon a life h 
wkhin the statute of \9 G. 2. c. 
32. § 2. and therefore proveable 
under a commission of bankrupt, 
though the loss happen after the 
lankruptcy ; Cox v. Liotard, B, R. 

" H. 24 G. 3. 166, n. [+ 55], I67, 

n- [t] 
J 2. If the voyage is lost, or not 

worth pursuing, if the salvage is 
Iiigh, if further ex pence is neces- 
sary, if the under-writcr will not 
at all events undertake to pay 
that cxpence, the insured may 
abandon, notwithstanding a re- 
capture ; Milks v. Fletcher, T. 19 
G. 3. - - 23 1 to 235 

13. If goods are insured on board a 
ship from London to Nantz, with 
liberty to call at Ostcnd, and she 
is cleared only for Ostcnd, but 
sails directly for Nantz, that be- 
ing the known course of the trade, 
in order to save certain duties 
both here and in France, there is 
no fraud on the under-writer, so 
as to discharge the poltoy ; Planchi 
V. Fletcher, M. 20 G. 3. 

25 1 to 254 

14. If an insurance is made before 
the commencement of hostilities, 
but when an immediate war is 



universally expected, the intnretf 
is not bound to give the vs^er- 
xcriter notice though the ship does 
not sail till after the war com- 
mences; Blanche v. Fletcher,, M, 
20 G. 3. - Page 251 to 25i 

15. In such case (No. 14.) upon 
a policy in the usual form, the 
vnder-'writer will be liable for 
a loss by capture; Planche v. 
Fletcher, M. 20 G. 3. 251 to 254 

16. An insurance on a 'uoyage eX' 
pressfy prohibited by the laws of 
this country is void; Johnston v, 
Sutton, M. 20 G. 3. 254, 255 

17. On a representation that a ship 
was seen safe on such a day, at a 
certain latitude or point in the 
'''oyage, if it turn out that slie had 
got safe to the point represented, 
but was lost two clays before 
the day mentioned, the difference 
(though by mistake) is materid, 
and discharges the policy i Mac- 
dowell V. Fraser, M. 20 G. 3. 

260^to 262 

18. If the insured represents mate' 
rial facts, without knowing them 
to be true, he takes the risk of 
their being so on himself. 26l 

<a> 19. So, if the agent of the 
under-writer docs so, bis principal 
is liable; Fitzherbert v. Mather, 
B. R, M. 26 G, 3. 261, n. [<»] 

20. In a policy on goods shipped on 
board a certain ship, to return 
part of the premium '* if sails with 
convoy and arrives," the arriral of 
the ship is what is meant, and the 
full return is to be made on the 
whole sum insured, though there 
should be an coverage loss on the 
goods ; Simond v. Boy dell, M. 20 
G. 3. . - 268 to 272 

21. It is not necessary under such a 
policy (No. 20.) that the ship 
should arrive in company with 
the con*voy ; Simond v. Boydell, 
M. 20 G. 3. - 268 to 272 

22. If an insured ship quit the 
course described in the policy 

from 
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from necessity, she must punsue 
the new voyage of necessity, in 
the direct course, and in the 
shortest time, otherwise the policy 
will be discharged; Lavabrt v. 
Wilson; Bize v. Fletcher; Lava- 
bre V. Walter^ M. 20 G. 3. 

Page 284 to 291 

23. On an East-India *voyage^ upder 
a policy — *' At and from Port 
VOnent to Pondtcherry, Madras, 
and China, and at and from 
thence back to the ship's port or 
ports of discharge in France, with 
liberty to touch, in the outward or 
homevmrd bound *voyage, at the 
Isles of France aud Bourboti, and 
at all or any other place or 
places, what or wheresoever^ and 
that it shall be lawful for the said 
ship, in this voyage, to proceed 
and sail to, and touc^ and stay at 
any ports or places whatsoever, as 

. well on this side as on the other 
side of the Cape of Good Hope, 
without being deemed a devia- 
tion** — The general words are qua- 
lified and restrained, by the expres- 
sions, ^* in the outward or home 
ward bound voyage,'* and, *' in 
this voyage** lo mean all places 
in the usual course of the voyage 
to and from the places mentioned 
in the policy ; Lavabre v. Wilson ; 
Lavubre v. Walter, M, 20 G, 3. 

284 to 286 

24. Under such a policy (No. 23.) 
it is a deviation to go to Bengal ; 
Lavabre v. Wilson ; Lavabre v. 
Walter, M.20G. 3. 284 to 291 

25. A policy being—*' At and from 
LOrient, to the isles of France 
and Bourbon, and to all or any 
ports and places, where and what- 
soever, in the East-Indies, China, 
Persia, or elsewhere, beyoncf the 
Cape of Good Hope, from place to 
place, and during the ship's stay 
and trade, backwards and for- 
wards, at all ports and places, 
and until her safe arrival in 



France** — although the insured, 
by a represaitution, wafered to 
the policy at the time of under- 
writing, state — *• that the ship 
intends to sail in September or 
October, and to go to Madeira^ 
the isles of France, Pondicherry^ 
China, the isles of France, and 
L'Orient'' — if the insured really 
intended that the ship should sail 
as early as represented, and that 
she should go to China, the policy 
is not discharged, though he af- 
terwards change his intention, 
and the ship does not sail till Dc^ 
cember, and goes to Bengal, and 
not to China -y Bize v. Fletcher^ 
N. Pr. after £. 20 G. 3. 

Page 284 to 289 

26. A deviation from necessity must 
be justified, both as to substance 
and manner. - - 291 

27- A representation made to the 
first u/tdcr^writer extends to all 
the others ; Barber v. Fletctter, M. 
20 G. 3. - - 30,5, aotf 

28. A representation, that a ship h 
expected to sail on such a day 
from the coast of Africa, is not 
material so as to discharge the jdo- 
licy, though it turn out, that she 
actually sailed six months before; 
Barber v. Fletcher, M, 20 G. 3. 

305,306 

t 29- If facts noi disclosed by the 
broker for the insured, in a reprc'^ 
saltation of the state of the ship, 
appear ma^er/tf/ to xYiejury, though, 
they did not to the broker, who, 
merely on that account, abstained 
from mentioning them, the insur- 
ance is void', Shirley v. Wilkin'- 
son, B. R. M. 22 G, 3. 

306, n. [t 81] 

30. Where there is a stipulation in a 
policy, on ^foreign ship, that the 
policy shall be sufHcieut proof of 
interest, and there is judgment by 
default, the plaintifi*, on the writ 
of enquiry, need only prove the 
defendant's subscription, without 

giving 
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giving any evidence of interest ; 
Theliusson v. Fletcher. IL 20 G. 3. 

Page 315, S\6 
31 • Policies on foreign ships and pro- 
perty are not within the statute of 

196. 2. c. 37. - 316 

32. Ou a 'warranty to sail from Ja» 
maicUf on or before a day certain 
if the ship departs from her port 
of loading on that day, with all 
her cargo and clearances on board, 
ftnd proceeds to the place of ren- 
dezvous m the island, expecting to 
l^nd a convoif and proceed imme- 
diately, but is detained there by 
an embargo till after the day, the 

. departure is a compliance with 
the warranty, though the captain 
knew of the ombargo when he 
sailed, the embargo being only till 
convoy should be ready ; Earle v. 
Harris, E. 20 G. 3. 357 to 359 

33. So, a French ship being •war- 
ranted to sail from Guadaloupe on 
or before a day certain, if she take 
in all her cargo and clearances, 
aud leave her port of loading be- 
fore the day, and sail to another 
part of the island, in the direct 
course of her 'voyage^ merely in 
the hopes of joining con<voy, and to 
take the governor's dispatches for 
France, the warranty is complied 
with, though the governor there 
should detain her beyond the day, 
and although it should be a Con- 
dition inserted in one of her clear- 
ances, " that she should pass that 
** way to take the orders of go- 
" vernmcnt;" Theliusson v. Jer- 
gusson, E. 20 G. 3. 36'1 to 366 
Theliusson v. Staples, N, Pr. after 
E. 20 G. 3. 366, n. [9], 367, n. 

34. So, if a ship is insured at and 
from Jamaica^ 'warranted to sail, 
or to have sailed, on or before a 
day certain, if she sail on the day, 
from her port of loading, with all 
her cargo and clearances on board, 
to another pari of the island, for 
the sake of joining convoy, that 



being the usual place of reudez* 
vous, the warranty is complied 
with, although such place be out 
of the direct course of the voyage, 
and the ship is detained there, by 
an embargo, till afler the day; 
Bond V. Nutt, B. R. £. 17 G. 3. 
Page 366, n [9], to 370, n. 

35. Yet the ship in such case (No. 
34.) would be protected under the 
words ** at Jamaica," in sailing 
between the two places. 370, n. 

36. If a ship, warranted to sail on a 
day certain, gets under sail on the 
day, with intent to pursue her 
voyage, the warranty is complied 
with, though she should be obliged 
to put back instantly by an tm* 
largo, before she gets out of the 
harbour ; 2'hellusson v. Ftrgusson, 
N, Pr. 369, n. 370, if D. • 

37. An insurance being made with- 
out interest, and the 'premium paid, 
the insured shall not recover it 
back ; Lorvry v. Dourdieu, M. 21 
G. 3. - 468 to 472 

(^ 38. So, in the case of a re- 
assurofice^ void, by 19 G. 2. c. 37; 
Andree v. Fktcher, jB. R. E. 29 
G. 3. ' . - , 471, n. [<l>] 

39. An vtider^writtr is preamtmei to 
know the nature and peculiar cir- 
cumstances of the branch of trade 
to which the insurance relates; 
NMt V. Kain&way, M,2\ G. 3. 

510 to 513 

40. An insurance, *^ with liberty to 
cruise six weeks," means six weeks 
successively, from the commence- 
ment of the cruise ; Sytrs v. Bridge, 
M. 21G.3. - 527to5Sl 

41. The ship and goods being nor* 
ranted neutral, a condemnatkm by 
9l foreign court of Admiralty is not 
conclusive evidence that they were 
not neutral, unless it appear that 
the condemnation went on that 
ground ; Bcmardi ¥. Mottemx, H. 
21 (t. 3. - 675 to 583 

42. When a ship is insured against 
capture for twelve months, at the 

rate 
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rate of so much /F^nnonth, making 
a specified gross sum^ though the 
risk cease before the end of two 
months, by the loss of the ship in 
^ storm, there shall be no appor- 
tionment nor return of premium, 
the contract being entire ; Loraine 
V. TkomlinsoMf H,^\ G. 3. 

Page 585 to 588 

43. So, if a ship is insured lor twelve 
months, at a gross sum, toarranted 
free from captures^ there shall be no 
apportionment fior return^ though 
the risk cease, by the capture of 
the ship, before the expiration of 
the twelve months. 587, 784, 7S5 

44. So, if there is an insurance on a 
ship and goods— at and from A, 
to B., during her stay and trade 
there, at and from thence to her 
port or ports of discharge in C, 
and at and from thence back to 
i<^.— it is an entire contract ^ and, if 
the loss happen at any time after 
the commencement of the risk, 
tliere shall be no apportionment nor 
return; Bermond v. IVoodbridge^ 
r.21 G.3. . 781 to 789 

45. So, if there is an insurance upon 
a life for a year, with an exception 
as to suicide and the hands of jus- 
tice, if the party die in either of 
those ways within the year, there 
shall be no apporiionmeni nor re- 
turn. - 785, 789 

46. But if the policy is — ** at and 
from London to Halifax in Nova 
Scotia, toarranted to depart with 
con<voy from Portsmouth'* — the risk 
and contract are diviseable, and, 
if the ship depart from Portsmouth 
without convoy, there shall be an 
opportionnient and return of so 
much as was paid for the *uoyage 
from Portsmouth to Halif'dx, to be 
ascertained by the jury, the com- 
mencement of any risk from Ports^ 
mouth depending on the' condition 
precedent of a departure from thence 
with cim'voy, 587, 786, 790 

47« So, if the policy is—*** at and 



from A. warranted to sail on a day 
certain,'*— the risk and contract 
are diviseable, the risk from A. de- 
pending on the condition precedent 
of a departure on the day, and, if 
there is no departure on the day» 
there shall be an apportionment and 
return. Pa^ 785, S^ n. [l], 790 

48. It is a general principle, that, 
where the risk has begun, though 
it should cease immediately, there 
shall be no return of premium. 

588, 789 

49> And, in all cases, when the risk 
never has begun, there shall be a 
return. - - 588, 789 

50. Under a warranty, that the ship 
and cargo are neutral property, it 
is sufficient if they are so when the 
risk commences; Edtn v. Parkisan^ 
T.21G.S. - 732 to 7SG 

51. If such a warranty is false, though 
the loss should not happen in con- 
sequence of the property not being 
neutral, the policy is ^oid, 

733, n. [I] 

52. In assumpsit for a total lass, an 
average loss may be given in ew-*^ 
dence. - 732, n. 4* n. [i] 

53. Where there has only been an 
average loss, if the account is so 
•complicated that it cannot be ad* 
justed in court, thejur^, by con- 
sent of the parties, may £nd for a 
total loss, the plaintiff entering into 
a rule to account to the under » 
writers for what part of the insured 
property he shall recover; Barber 
V. French, M. 20 G. 3. 29i 

INTENDMENT, 

Firfe Implication. PnnsuMmow. 
Order. Remainder, No. 1, 2. 
Return, No. 4, 5. 

INTEREST. 

Vide Evidence, No. 6, 7, 8, 9t 10, 
11, 12, 13, 14, 15^ 18, 22. In- 
surance, No. 30, 31, 37. 

INTEREST 
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INTEREST of Money. 

1. The jury may allow intereft on 
book debts, in name of damages. 

Page 376 

2. Interest may be allowed by the 
courts upon the aBirmance of a 
Judgment for the plaintiff, on the 

sum for which the original judg- 
ment was given, from the date 
thereof to the time of the taxation 
of costs; Zink v. Langton, B. R. 
T. 22 G. 3. 752, n. [3], 753, n. 

3. But this is not of course in all 
cases. - - 753, n. 

C^ 4. If by the course of the court 
of error ^ interest is not computed 
in the allowance of costs, on the 
affirmance of the judgment, the 
jury may give interest, by way of 
damages, from the time of signing 
the original judgment; Entwistle 
V. Shepherd, b,R.M.2SG.S. 

753, n. [a c3>] 

C^ 5. In debt on a recognizance 
against bail in error in Cam. Scacc. 
the bail are not liable to interest 
for the time intervening between 
the original judgment and the 
affirmance. 753, n. [a <©•] 

<l^ 6. But the bail in error in JB. R. 
are (No. 4); Frith v. Leroux, B. 
R. M. 28 G. 3. 75S, n. [a <»•] 

7. Vide ExCHEQVZK Chamber fl^o.Sy 
10. 



INTESTATE. 

Vide Administrator. Bastard^ 
No. 2. 



JOURNALS. 

1. Copies of entries in the journals 
ot parliament are evidence ; Rex v. 
Lord George Gordon, H. 21 G. 3. 

593, 4' n. [3] n. [4] 
COr* 2. The journals of the House of 
Commons are records. 

593, n. [<»] 



IRREGULARITY. 

Vide Agent, No. 3. Practice, 
No. 1,2,7,8, 11. 

ISSUE. 

1. When the special matter may be 
given in evidence under the general 
issue. Vide Constable,^ No. 2. 
Evidence, No. 10. Judgment, 
No. 4. Pleading, No. 10, 11, 
12. 

2. Qtt. Whether the court will ever 
award a repleader on the applica- 
tion of the party who bus taken an 
immaterial issue. Page 396, 7^7 

JUDGMENT. 

1. Indebitatus assumpsit will lie on a 
foreign judgment; Crawford v. 

IVhittal, B. R. H. 13 G. 3. 4, 
n. [1]. 5, n. Plauftow v. Van Uxem^ 
Cam. Scacc. T. 18 G. 3. 5, n. 

2. So will debt; Walker v. Witter, 
M, 19 G. 3. . 1 to 7 

3. In declaring on a foreign judg- 
menty it is not necessary to shew 
the ground of the judgment ; WaU 
her V. Witter, M. ip G. 3. 1 to 7. 
Crawford v. Whittal, H. 13 G. S. 
4, n. [1], 5, n. Plaistow v. Van 
Uxem, Cam. Scacc. T. 18 G. 3. 

9, n. g 

4. But the defendant may give etn- 
dence to impeach it under the plea 
of nil debet ; Walker v. Witter, M. 
19 G. 3. - - 1 to 7 

^l^* 5. But qucere as to that point 
(No. 4). Vide Foreign Judg- 
ment. No. 2. 

6. If A foreign judgment is called a 
record in the declaration, and the 
conclusion is prout patet per re- 
cordum, it is surplusage, and not 
traversable by a plea of nul tiel 
record; Walker v. Witter^ M. 19 
G. 3. - - 1 to 7 

7. If one, knowing of a judgment, 
purchase, though for a <wluabU 

considcratiottf 
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consf deration, the purchase isfrtiu^ 
dulent and *void against the judg- 
inipTit creditor, - Page 88 

5. The urit of execution is not evi- 
dence of the judgment, except 
against the parties to such judg- 
ment. - 41, 42. & n. 

9. A judgment entered before an 
extent is sued out shall be pre- 
ferred. - - 415 

10. Vide Amendment, No. 4, 5. 
Default. Demurreh to Evi- 
dence^ No. 4, 5. ExTEliT, No. 

2. Practice, No. 1. t Non- 
Fros. 

JURY. 

1. If the inhabitants of a district 
have enjoyed a prescriptive exemp- 
tion from serving on juries, ihey 
are not liable to serve under any 
of the statutes relative to juries ; 
Rex V. Pughy E. 19 G. 3. 

188 to 1.91 

2. Instances of persons exempted 
from serving on juries. 19O 

3. Instances of what the jury is to 
judge of. 

515, t 555, n. ft], 681 

4. Vide Demurrer to Evidence, 
No. 3. Gloucester. Middle- 
sex, No. 3, 

JUS Iclli. 

yide Prize, No. 7. Ransom, No. 
52, 3, 6. ~ 

JUSTICE of Peace. 

J. "When a justice of peace is entitled 
to double costs under 7 Jac, 1. c. 
5. Vide Costs, No. 7- 

2. In what cases he may plead the 
general issue, and give the special 
matter in e<;^iife^c^. - 307 

X The court will not grant an in/or* 
tnation agp.inst a justice of peace 

' who has erred merely from igno- 
jriuice. - - 427 



t 4. The jurisdiction of justice? of 
the peace and commissioners of 
excise, are, as to the excise laws, 
exactly the same, within their re- 
spective jurisdictions. 

Page 555, n. [f] 

5. FtV/c Bast>»rd, No. 3, 4. Con- 
viction, No. 1, 2, 3, 5, 6. In- 
formation, No. 4. Order. 
Relief, No. 4. 

JUSTIFICATION. 

Flic Constable, No. 2. Costs, 
No. \6. Highway, No. 2. Jus- 
tice of Peace, No. 2. Way, No. 
2. Trespass vi ^ armis. No. 7. 

JUSTIFICATION of BaU. 
Vide Bail, No. 2» 



K. 



KIJ^G. 

Vide Administration, No. 4. 
Bastard, No. 2. Excise. Ex-* 
tent. Forfeiture, No*,1. Na- 
vigable Jiiver. Officer. 

KING'S BENCH. 

1. The court of King^s Bench has 
power to remove every conviction 
by certiorari, unless where that 
authority is taken away by statute, 

2. Vide Exchequer Chamber, , 



I 



L. 

LANDLORD* 

<l> 1. The statute of 8 Ann. c. U, 
§ 1, exteads only to the imme* 



4 T4Mt ef t-ke.^nng^iiia Muit^rs. 



4Mdai ^nd «oi to a superior, or 
ground iandbrd ; HfmHr Benmit's 
0§K^ B.R.M. 1 G. ^. 

O 2. The effect of that statute may 
^ obtained by motion ; Darling 

V. Hta; a. B. JE. 9 G. 2. 

665,n. [<l>2] 
5, JJ^ Driiaxd, No. 1, 2, 3, 4. 
Land-Tax, No. 1. Li^ask. Poqr- 
Rate, No. 14. Release, No. 2. 
Settlrment, No. 5, 6, 7. Vaei- 
A>-CE, No. 8, 9. 

LAND-rflx. 

+ 1. The 1and*tax is not peculiarly 
a landlord's tax with respect to 
the public. - 227, n. [t] 

2. A grantee of a fre-farm rent — 
" without any deduction, defulca- 
** tion, or abatement, for or in 
" any respect whatsoever," — is en- 
titled to the full rent, without de- 
ducting the land-tax ; Bradbury 
V. IVright, //. 21 G. 3. 

624 to 628 

3. Theland-ta.x is not to be deducted 
out of the two years* value pay- 
able as an arbitrary jint for ad- 
ftttssion /o% copyhold estate; Astlc 
V. Gmnt, C. B. 

724, n. [2], to 727, n. 

4. Vide Settlement, No. 5, 6, 7. 

LATITAT. 

1. A latitat may be taken out before 
the cause of action accrues. 62 

2. A writ of latitat runs into Wales: 
Fenry v. JoneSy T. 19 G. 3. 213 ; 
Lloyd V. Jones, B.K.T. 9 G. 3. 

213, n. [10] 

LEASE. 

1. A lease void in its creation as | 
against a rcmainder-mnUy does not 
become valid by his accepting rent 
and suffering the lessee to make 
improvements after his remainder 



vest^ in possessipi) ; Doe v. Birf- 
Ci4er> Af. 191 G. 3. Page 50 to 5^ 

i 2. B^t Qu, Whether equity would 
i)otv relic v(i io sucjb a case. 

54, n. [t 26] 

3. A le^se by the husband of a^iwe 
covert* s estate (though not withio 
32 lien. 8. c. 28.) is only voidable. 

53, Q. [17]* 54,D. 

4.' But a mortgage of a feme cacerfi 
estate, though in form of a Irttc^ 
is void; Goodright v. StratkoM, 
B. R. jtf. 15 G. 3. 

53,n, [17], 54vD. 

5. Under a proviso, that all as^gih 
matts of a ledse shall be void if not 
enrolled, vnder-leases are not in- 
cluded ; Kinnersley v. Orpe, H, 
19^G. 3. - dtfto53 

1 6. Where f^ lea^e is ifiso^facto void, 
by the condition or limitation^ do 
acceptance of rent aftcrMrards caa 
make it have continuance as be- 
tween the grantor and grantee. 

57, n. [t 29], 58, n. [t] 

t 7- Otherwise it. is of a lease vonh 
able only. 57i n. [t 29], 58, n. [t] 

8. An underlease is not an assign* 
mentf to the effect of working i 
forfeiture under a proviso not to 
assign. • 57; 184 

<Sjt 9.. But under a proviso'^** that 
'* the lease shall become void, in 
^* case the lessee, his executors or 
** administrators, shall, at and 
** during the said term, set, let, 
<* or assign over, the said hereby 
*' demised messuage or dwelling- 
** house, or any part thereof,**—* 
demise by the lessee's administrsh 
trix for a term a day shojt of the 
expiration of the original lease, is 
bad ; Roe, lessee cf Gregson r. 
Harrison, B. R. E. 28 G. 3. 

57, n. [C^l 
10. The landlord cannot sue an »- 

der-tenant on the covenant for 
rent; Uolford v. Hatch, E. IJ 
G. 3. . 183 to 187 

til. When the whole term is made 
over by the lessee^ although in the 

deed 
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(toed by n'hich Aiat is Aonc, flie 
rtnt and s petrtr of nif f^ for AOq- 
fiBytncnt, H i^irrv^it to hiM, and 
not to (he oyi|inal leisot, this is 
sn aasigmnent, and not nn uniir- 
Uttst ; Palmer v. £dt-4f^, S. R.. 
£. 23 C. 3. 
Page isr.n. [+59], 188, n. [f] 

1 12. And in such case, (No. 10.) 
the original kttor, or his inigiue 
'of the rcvoraion, Itiny lue or be 
su«d, on ih? rc!!poctive covenants 
in the original lease; Palmer v. 
Edvard*, B. R. £. 23 C. 3. 

187, n. [+59], 188, n. [+] 

t 13. And this (No. 11.) althongh 

• titvt corenants are introduced in 
(he auignmcnt ; Palmer y, £d- 
■aards, B. R. E. 23 G. S. 

187, n.If 59], 188.n.[t] 

f 14. What cnnnot be supported as 
an aitignmenl, shall be good as an 
vntfer-lease, iiguinst the party 
granting it. 188. n[t] 

CCT^ 15. A provifo— that alcasc shall 
■ become Toid upon the lesMf's 
comiiiilting an act of banhvptcy, 
And being found a bankrupt — is 
good ; Roe, ttitte of Hunter, v. 
Galliers, B. R. M. 38 G. 3. 

184, n. [iSJ-] 

i6. Vide Covzv.^TiT, No. 4, 5, 6, 
8, 9, 10. Ecclesiastical Lease, 
WoftTOAGE,No. 2, 3, 4, 5, 6, 10. 
ifoHER.No. 1, 2,5,6,7,9. 

LEET. 

\, The appoifitnicnl of amstaitet is 
. incidenta.) to a eotirt leet. 537 
31 No man can be of two ieets. 537 



1. Land miiy pass under the word 
" legacy." 40, & n, [tt?-] 

LEGAL Esiatt. 

^dt ^vitAMt-tEifatft No.' 3. 
MovroAOE, No. 3, 17. 



yiif Ei$ctiHil1, Vl6. a. . ,1aaA. 

<» ride OyKk,^o. I. 

LftFX. 
Wrfrf I*roBrflTroir, N«.2, 3. 

LIEN. 

1. T}ie captain of a tJiip has no lien 
on (he ship for tcagei,- ttorA, or 
re/iajrj done in England -f WiUdni 
v.Curmitiaei, H. 19 ff. 3.' . 

fage 1 01 to 105 

2. Freight is alieli on ihe cargo. 

l04 

3. An attorney lias a lien dti bit 
ctient's deeds, papers, and mofiey, 
forhisii//. . 104, 105, 23S 

4. Q«. ^Vhether an offieer of a cMirt 
of justice has a lien on ibo record* 
of the court for bis fees. 

194, n.[?(t],195 

5. If a candle-maker, being in arrear 
for' the single dutit*; become » 
bankrupt, and is coavicted' aftef 
the auignment of his estate, itkC 
double duties 'are a lien on th^ 
candles, utensils, and m a ten a U in 
the hands of the assignees; 5fnKj) 
y.lIulse,r.20G.3. 393to4l6 

6. So, in the cata of mall ; Tke At- 
torney-General V. Senior, Scacc, 
1737. 415, 41<?, n. [I], Rex v. 
Fottler, Scacc. 19 G. 3. 

4ie,n. [5),417, B* 

LIFE. 

1. AVliet words shall pass an ettate 
for life. Vide Estatk, No. 1. 3, 
*' 5^, 

2. Peaert to tenants for life. Vide 
, Power, No. I, 2, 4, 5, 6, ?. 

3. Insurance on a life. KiJe lNSi;tf 
Aiici, N9>li,45. 

G«2 UMI. 
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IIMITATION- 

l*. Wken a limitation over can only 
take effect on the event of a prior 
limitation first taking effect; Doe 
yr, Slkippard^ H. 19 G. 3. 

Page 75 to 79, 505, n. 

t* When it can only take effect on 
the> alternative of a prior limita- 
tion not taking effect. 

264 to 268. i04, n. 505, n. 

3. Of the different classes of limita- 
tions over. . 504, n. 505, n. 

tlMITATIO!^ of Actions. 

t» All qvi iam actions on any statute 
made or to be made (except th^ 
ttatute of tillage) shall be brought 
within one year after the offence 
committed. 235, n. [15] 

S. A hill may be filed in vacation 
against an attorney^ to prevent the 
Siainies of limitation from attach-. 
xng. • - 313 

fl. Qu. If actual entry is necessary to 
prevent thfe statute from attaching, 
90 as to bar a possessory right. 

, 485,n. [1] 

fS> 4. So hdid, on a trial at bar, 
unless there be some special reason 
to the contrary ; Ford v. Grey, 
B. R. U. 2 Ann, 485, n. [1 <&] 

S» A personal represent at ite having 
found among the papers of the de- 
ceased a mortgage deed, and hav- 
ing assigned it for the mortgage 
money more than six years ago, 
affirming, and reciting in the deed 
of assignment, that it was a mort- 
gage deed made, or mcnlioned Jp 
be made, between the mortgagor 
and mortgagee for that sum, the 
assignee shall not recover back the 
mortgage money, although it shall 
turn out that the mortgage was a 
forgery, and that the assignee did 
not discover the forgery till within 
six years before he brings his ac- 
tion, unless the 4Usignor knew of 



the forgery ; Bree v. Holhech. ^. 
21 G. 3. Page 6.U to 657 

6. There may be cases which fraud 
will take out of the staiuie of li- 
mitations. - 656 

7. Vide Bill, No. 3. 

LONDON. 

VIA Alderna)^, No. 2. Attach* 
M£NT, No. 2, 3. Custom, No. 
10, 11, 12. Costs, No. 3» 4. 

LORD'S ACT. 

t . The groats allowed under 32 G. 2. 
c. 2b. (called the Lord's Act) must 
be made payable and be paid on 
every Monday^ whatever may be 
the day on which the defendant is 
brought up to be discharged, and 
is remanded at the instance of the 
plaintiff; Lcnch v. Pargiter^ H, 
19 G.3. - 68, 69 

2* An order of a Judge under that 
act, made out of term, is 6nal; 
Lench v. Pargitxr, JEf. 19 G. 3. 

^ 68, €9 

LOSS. 

VidelssvKAVCi^, 

LOT. 

Lot and Cope. Vide Cor^, 

LOTTERY. 

Construction of 17 G, 3. c. 46, lela^ 
tivc to the lottery; Laytom ▼• 
Pcarccy M. 19 G. 3. 15, 16 



M. • 

MAGISTRATE. 

Vide Costs, No. 7. iKFORMATtoir, 
No, 4, Jvmcifif Peace. Matox. 

t BIAGNA 



■^ 
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t MAGNA Charth. 

t Vide Table of Statutes after title 
Statute. 



MAINTENANCE of f^e Poor. 
Vide Relief. 

MAUCIOUS Prosecntion. 

In an action for a malicious prose- 
cution, the plaintiff must shew in 
his dedaratiQU that the original 
suit (wherever instituted), is at 
an end ; Fisher v. Bristoiv^ T. 1 9 
G.3. Page 215 

MANDAMUS. 

h V Not duly elected, admitted, 
and sworn," is not ia good return 
to a mandamus to restore ; Rex v« 
Lyme RegiSf H. 19 O. 3. 

79 to 86 

2. " Not duly elected, admitted, or 
sworn," perhaps is. 86 

3. " Not duly elected," is a good 
return to a mandamus to admit. 

80 

4. What certainty is required in a 
return to a mandamus. Vide Cer- 

. TAINTY, No. 2. 

5. On a mandamus to restore to the 
office of a capital burgess, in a re-. 
tuniy — that the cause of amotion 
was non-atiendance at a meeting 
to which the party was summoned 
for the election of a capital bur- 
gess,— an averment, that the right 
of election is — ** in the capital 
** burgesses being fhe common 
** coi/wn7,"— does not assert with 
sufficient certainty that he had a 
right to concur in the election, 
because it does not necessarily 
appear, that' all the capital bur- 
eesses are of the commpn council ; 
fUx V. Lyme Regis^ E, 19 G. 3. 

m to 182 



6. A mandaptus wi,n not lie to com* 
pel admission to tlie degree of 
barrister; Rejf v. Gray*s Inuj Bi 

.20 G. 3.. ' Page 353 to 357 

7. The court wijl not ^rant a man* 
damus to the Bank, &c. to transfer 
stock; Rf^r V. The Bank of[ F-ng* 
land, M. 521 G. 3. 52* to 526 

8. FideK^T^KVy No. 1, 2, 3, 5. 

MANOR. 

Vide Copyhold. Custom, No.' 5, 
6. Evidence, No. 20. Moult 

OAOE, No. 15y l6. 

MARKET Twsfi. 

The inhabitants of a market towTii ot, 
of a city, borough, or town cor- 
porate, are not prohibited by 
\tit2 Pk. U M^ c. 7, Irom selling 
woollen cloth, ^c. in other mar* 
ket towns, cities, 6c£. by retailf 
and not m open fair; Lh v. 
White^ M. 20 G. 3. • 266 

MARRIAGE. 

1.' The actual celebration of a mar^ 
riage; need not be proved in any 
civil case except in actions for 
criminal conversation, 174 

2. What shall be evidence of an ac- 
tual marriage. Fic/eCoPT, No. i. 
Evidence, No. if. 

3. A marriage is *void if celebrated 
in thcv chapel erected since 26 
Geo, 2. although marriages may 
have been frequently celebrated 
de facto there ; Rex v. Northfield^ 
£. 2lG. 3. - 659 to 6&1' 

4. But by 21 G. 3. c. 53. such 
marriages, if previous to that act, 
are iua<lc valid, and the cltrgf^ 
man exempted trom the penalties 
pf 26 G. 2. c. .33. 66l, n. [ij 

5. Marriage 6V^^/e79ieii^ Vide Mo vlt* 
GAGE, No. l6. Power, No. 4, 7, 
t Will, No. 1, 2, 3, 4, 6, 7, 31, 
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MARSHAI^EA Qo«^- 

The pldinty not the capias^ is tibe 
*• coriim^cemeht of the "action in 

the Marshalsea court ; Ward v.. 

Ue^evwood^ H. 19 G. 3. 

MASTER. 

1. The Master raay.tafc costs on an 
agent^s bill to his client the attor- 
' tug in the* country. 

189, n- 190, n. 
f. Vide CosrSf Np. IQ. PAKiVKRy 
No. 2. 

MASTER of tke Rotti. 
Vtdt CjLSfy Nq. 3. 

MJ^'i^^S qpplied Of cjfplained. 

1« Qttj )»*tor est tempore potior est 
jUtre^ \ - -• - 23 

3. All^acts tn parimaterid arp to be 
'- taken together. - - 36 
9. In pleadings *^ia trita via tuta, 60 

4. Communis error f cat jus, 

. - " 102, n. [1] 

5* Lecat Jictions shall not be con<« 
tfadickMi to let in objections of 
iontt. • - - - 112 

£t A third person shall neither suf- 
fer noip profit by the fraud of an« 
other. - - - 529 

7* In pari delicto potior est conditio 

dsfendentis. 255, 468, 470, 

695, n.,[S] to 698, n. 

H* All nuraantile contracts ought to 
be construed liberally. " ^7 

9* Expressions used by the courts 
are to be understood with relation 
to the subject matter then before 
them. ... 283, 

10. The intention of a testator must 
prevail if consistent with l^w. 322 

11. Effect must be given to all the 
words of a wiU if possible. 322 

IS. Ignorantia juris non excusqt, 

471 



13. Freight is the mother of tiages. 

Page 542 

14. The safety of the ship is the 
mother o(J'rei^ht. - ^? 

15. Quod incomenitns est, no» &*• 
turn est, - ■ - 6\0 

16. Quod ah initio nan valet, traetu 
tempgtis pon convfjfscit. 66O 

17. Remedial laws arc to have a H: 
bcral construction, - 70<5 

18. Penal lawb arc to be construed 
strictly. - -'706 

t 19. Volenti non ft injuria. Id* 
stance of the misapplication pf 
that maxim. 697> n. ti98> n. 

20, Vide Pleading, No. 1. 

tMATEJlIAL. 

t Material facts not disclosed in 
representing the state of a ship to 
an under-writer, '• though without 
fraud, vacate the insurance ; Si,^f 
ley V. JVUkinson, B. R. M, 22 G.3. 

306, n. [t ai] 

MAYOR. 

Qp. Whether, if a mayor d^ f^tf 
intervenes, the mayor of the fpr- 
ipi r yej^r who is ret^rnir^ Qficit^ 
^n4 IB entitlf d by the charter to 
hold over till a Kgal successor it 
chosen, can be elected the thi(4 
year, Ufidpr 9 4iin. c. iQ, ^ 8* 

397 iq 401 

t MEMORANDUM. 

t Special memorandum. Vide Bi^L, 
No. 1, 4. 

MESNE Prqfits. 

Vide Bankrupt, No. 37. EyTET, 
No. '4. M0&T94GE, No. 0. 

MIQDLESeX. 

1. An attorney is not subject (o the 
jurisdiction of the co^nty C(^ ol 
MiddUsexi WUtsii^ y.I^pvd, E. 
20 G, 3. - - ; 381, 382 

2.M 
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t. km of Mtdshm. vtdt ^M>. 

TiCfi, No. S. 
, 3. Ptrjihy comttitwa by a vitness 
oh a. tnal hefow a hMdii^tex ji/tu 
at tire Old BdiJe^, is tvicJ by a 
tiiy jury. fuge 794, 796, 797 
*. yide Costs, N6. 5, 6, 1 1 , 11*. 

MiLtnA. 

^irfe StmtSiE»», No.lt. 

Mine. 

Ejtctment will lie for a mine. 



MIS-RECITAL. 

I. U the dcfcndalit tInJcrtake to ser 

ivnh tlic statute of 83 Hen, 6. 

c. 9. in a pica to an action oa n 

thirtg"'! boHd,B. litenalmiB-rccital 

i» fatal; Boyct v. tVAiiaker, H 

J9G.3. -. .94 to 9r 

+ 2- Oa an is/ontatioit uixier a pr'- 

vaU ttatate, » mis^rcital of the 

coipmcnccinent of lh< parliqmtnt 

it fatal, atter vtrJic;, ^ii tbe pha 

odiUguiJty. fir, n.{t*"i 

■fS. But it sbould icem, that the 

niT-reclla) of any fiart of a privati 

ttatutc, cab only, be taken qilvan- 

tft){e of' by pleading nul liel re- 

«''•'■ -r . 97.0.4+41] 

«?■-*. The inttoduction of an .un- 

mc^tnittg Wofd in ttie rtcital of 

»ny innrumcnt in a dttlarjatwn 

(as of " if" irf sttling fuith the 

tArrff'i precept to tSc rtlMntag 

qSieer in an action for irib*ry2 's 

not a fatal variance ; King v Phj- 

ptt, B. R. E. 26 G. 3i 

194, n. [ia>] 
*. Fm(« Recital. Vauiijici:, No. 
1,2. 



t MISTAKE. 
i'l^ie fioNSTRucTiotf, No. 4. Er- 
ror, No. I, 2. IftiuRAAci, 
No. 17, 18,29. Justice of Pwcf, 
No. 3. 



MODCS. 

1 . Initancn of modnaet vM in hm. 

Vage 20^ 205 

2. A modni b rbtttAlt to the ^Mrj- 
^^ ., ... 405 

a> 3. Fttfc PROHIBlTIOM, No. a. 

«> MONET J»M< tnto Court. 
"S^ fi^e AoEMT, No. S. 



A tnofith iti law is a lunar aiitfh, 
or 28 dnyi, tialeis otherwise fix- 
pttssed. . - 46'i' 

MORI'gaGE^ MOftTGAGEE', 

MORTGACOU. 

I. Ejtctmfni will lie by % wort. 

cagw, against a MtOil. «ttd(>r a 

/Mrt from the raortgagot' sttfeSe- 

queht to the liiortj^, *ilhout 

notiet to <juit; Kttck v. Hall, »/. 

19 e. 8. . 21 to 23 

«>* 2. Bnt if there i» tenant fhim 

year trf year, and the laftdldnl 

m<nt|ages preceding the .year, the 

tehaiit is entitled to six months ao- 

tice to quit, frott the raofteaefte, 

,^-«- - Si.n:[l>i 

:J. 'The le^al interest of a mortgagor 

in poisessibri^ is inferior to that ol 

a mire strict tenant at will. 

„ ' 22,282,283 

■1. Htt( if a mortgagee enroarege 

tKe wnatrt, under a least from the 

*iAT(gagrtr, to lay out money, he 

fShall not recover in rjectmtnt bc- 

■far*- the end of the U-rm graniei 

■My the mortgagor. ^ gj 

5. A tenant, under a kate from ih* 

Mortgagor prior to the mortgage, 

shall -not set it op ftgainst tho 

niorfg^cc, in ejtrtiwnf, if be tias 

ttoUte that the mortgagee only 

means to comprf him toaitOTa: 

Whitt T. HmiHnti B. K. 

23, n. Tfl 
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6, Qu* If trespass for mesne profits 
will lie by a mortgagee, against a 
tenant under a lease from the 
tnoitgagor, 'posterior to the mort- 
gage, - Page 22, 23 

7. A mortgage by baron land fctttej 
of her estate, is voidy after the 
baron*s dedth, and not merely 
voidable J though in the form of a 
tepue; Goodright v. Strathan, B, 
R. M. 15 G. 3. 53, n. [17], 54, n. 

^ But a Tt'deHxery of the mortgage 

deed, by the tui/ir, after the hus- 

band's death, will make it good; 

.goodright v. Strathan, B, R, M. 

J5 G. 3. 53, n. [17], 54, n. 

^. And circumstances may operate 
as a virtual Te-deliverr^ ; Goodright 
V. Strathauy B. R. M. 15 G. 3. 

53, n.[17], 54, n. 

10. A mortgagee, after giving notice 
of the mortgage to the tenant in 
possession under a lease prior to 
the mortgage, is entitled to the 
rent in arrear at the time of the 
notice, as well as to what accrues 
afterwards, and he may distrain 
ifor it, after such notice ; Moss v. 
Gallmore^ B. R. M. 20 G. 3. 

279 to 283 

11. A mortgagor is not entitled to 
emblements^ when he is turned oyt 
of possession by the mortgagee. 

283 

}2. A mortgagee of a term cannot 

be sued as assignee, till he takes 

actual possession ; Eaton v. Jaques^ 

if. 21 G. 3. - 455 to46l 

« 

J 3. A mortgagor in possession gains 
a settlement by 40 days residence. 

632 

«)• 14. So, it should seem does a 
mortgagee in possession. 632 

15. If a lord of a manor mortgage 
the manor in fee to A, and after- 
i\'ards p^rqbase copyholds held, of 
the fnanor, and take surrender^ 
of them to himself in fee, tjiey 
sliall enure to the benefit of the 
mortgagee; Doe v. Pott, T. 21 
G. 3. - r 710 to 722 



16. And a, settlement by the lord oC 
all his estate mortgaged to A. 
shall pass the equity of redenip^ 
tion of such surrendered copy^ 
holds', Doc y.Pott, T. 21 G. 3. 

Pfl^e 710 to722 

17. If a mortgagor devise tlie roortn 
gaged premises, and afterwards 
pay off the mortgage, and the 
mortgagee convey the legal estate 
^o a trvstee in trust for the piort-i 
gagor, this change of tne legal «- 
tate shall not operate as a reloca- 
tion of the xciU ; Doe ?. Pott, T. 
21 G. 3' r 710 to 7^3 

18. Vide SecukitTi No. 1. 

MURDER. 

1. On a special *verdict, principals 
in the second degree cannot be af» 
fected, unless the jury find cxr 
pressly, that they were actually 
present, or that some acts were 
done by them which unavoidably 
shew that they were present, or 
that they were of the »ame party, 
on the same pursuit, and under 
engagements and expectation of 
mutual defiance and suppo^ from 
the person who did the fact ; Res 
V. Borthwick, T.19P. 3. 

207 to 312 

2. If sevcn^l are indicted, J. a^ giv- 
ing the blow, and the others as 
present aiding and abetting, «v»- 
dence that one of the others gave 
the blow, and that ji. was only 
present, &c. will support the in- 
dictment. 207, n. [8] 

MUTINY Act. 

1. Instance of a conviction under the 
mutiny act, for not quarteiing of- 
ficers, held to be void for not 
stating the evidence ; Rex v. Rrad, 
M,2lG.S. 486,487 

2. /^f(/e AaTiLLEHT. 



NAVI- 
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N. 

NAVIGABLE Bivtr. 

The right to the soil of .a navigable 
riverv belongs, by prtsmnption of 
law, to the King^ not to the owncra 
of the adjoining land ; Rex v. 
Smith, ^0 G, 3. Fage 441 to 446 

NEGOTIABILITY. 

The negotiability of a hill of exchange 
may be restrained by a special in- 
dorsement ; jfnchcr v. T^e Bank of 
England, JS. 21 G. 3. 6'37 to 641 

NEUTRAL Property. 
Vide iKsyRANCE, No.41> 50, 51. 

NEW Trial 

Vide TaiAL, No. 4, 8, Venire de 
novo. 

mh debet. ^ 

Instance of what may be given in 
evidence under the plea of nil debet. 
Ftt/e Judgment, No. 4. 

NIL habuit in tenement is. 

Nil habuit in tenementis is the pro- 
per plea, where the plaintiff de- 
clares on a demise to the defendant, 
and the defendant means to dis- 
pute his title. - j620 

NISI Prius. 

The authority of the judge at Nisi 
Frius is by the commission o( Assize, 

791 

NOLI Prosequi. 

f !• Where two defendants in «*- 
sumpsit sever in pleading, and one 
pleads a ^fcu^/p/ea, which is found 
for him; the plaintiff may enteir a 



noli prosequi as to himi and, pro- 
ceed to final judgment and exceu^ 
tion against the other. . . 

Page \69, n. [t tS] 
2. Vide Inforkatioh e^r officio^ 
No. 2. ' . . 

NON-Pm. NON-Suir. 

* ■ • * • > 

1. In a joint action the plaintiff ctu* 
not be non-pros*d by one or itome 
of the defendants; Powell v. White ^ 
E. 19 G. 3. - Ifift 

2. The insolvency of the defendant 
happening after the action brougLt, 
is good cause against jWgmfn/ as 
in case of a non-suit; Bailly v. 
Wilkinson, £. 21 G. 3. ^ 671 

t 3. Where, in a joint action, there 
h judgment by default against one 
defendant, the other cannot non* 
suit the plaintiff at the trial. 

169, n. [+ 56] 

t.4. Nor obtain judgment as in case 
of a non-suit in such case (No. 3), 
if the plaintiff neglect to go to 
trial. - 169, n. [t56] 

t5. By judgment of non-pros the 

plaintiff is out of court as to all 

- xX)4t dofendanis ; PlMpot v. MuUer^ 

B. It E. 23 G. 3. 169, n. [t 66] 

f 6. Therefore, if several defendants 

sever in pleading, one cannot sign 

judgment of non-pros as, to himseliv 

and take out execution; Philpot 

V. Muller, B. R. E. 23 G. 3. 

I69,n.[t36] 

t7« If judgment is signed in such 
case (No. 6). the court will set it 
€iside on motion, in the same terra. 

196, [t 56] 

t S. But such a motion in a su'bse* 
quent term is too late, and the 
redress must be by unt oi error ; 
Philpot V. Muller^ B. R. E. 23 
G. 3. . 1^9, [t ^6] 

1 9* Iff on such a judgment, the 
action being trespass vi et armis\ 
the ca. sa. bued out is in trespass 
on the case, the cotirt will set aside 
the cxecutiottf e^t:n iu a subsequent 

term 



\ 
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- twm ((W^anrtiff Mftiertaking not 
"to bring an action J , htravte thtre. 
is no other remedy;' PkUpot v. 
Afwi/fT, B.B.£.23G.3. 

Po«e 169, [t 56] 
10. Inslances of what shall nonsait 
the plaintift'. fi(ir Allegation, 
No. 3. PtlAniNO, No. 6", 7, 22. 
Variance, No. 2, 3, 4, 5, 6, 7, 
8,9. 

«>■ NON-BfMdww. 

fl^NoN-RESiDBNCE of Corporal ort. 
Vide Co RpoKxTiHw, No. 4/5. 



Tidt Pkomissort Note. 

NOTICE. 

1. A notice to quit, " or I shaM insi:>t 
on Houble rent," is g<K>d to supi>ort 
«i) ejertmtnt ; Doe v. Jackton, E. 
19 G. 3. - 175,176 

f . A tnwrtgagre may tvcovvr pos«cs- 
■ion agaJBit the inortgHgor, or a 
ttnoHl under a leate from the mort- 
gagor posterior to the mortf^age, 
' without notice to quit; Keeck v. 
HaU,M. 19G. 3. 21 to 23 

9. Notice of diitresi. Vide Dis- 
THBBS, No. 1. 

4. Notice of trial. Vidt Trial, 
No. 1 , 2, 3. 

5. Instances whore a party shiill be 
affected by notice. Fide Attou- 
KET, No. 11, 12. Hill 0/ Ex- 
change, No. 15, 24. Df.cree, 
No.l. Jt)DGM&KT,No.7. Power, 
No. 4. 

6. Instances where securities shall be 
roid, though in ihc hands nf pur- 
chasers for valuable eonsideraliori 
and without notice. yideGAtaiVG, 
No. 3. 

+ 7. Insitttices of what the court will 
or will not take notice of. I'idt 
Custom, No. 10, 11. Parlia- 
MKNT, No. 1, 2. Private Sta- 
tute, No. 2. 



8. Notice of ii^pea;. Fiife Apteal, 
No. 1. 

9. Vide Issorasce, No. 14. Mort- 
OAOE, N». ],«, Id. 

NtL iid rteari. 

\. Khl tiet tecordl is no pba t6 in 
action on ^/ottign jmdgmeitt, Rttd 
ma}' b« rcj«);tcd as nugmtory, al- 
though ihc plainliff has-Ciilleil the 
judgment ^feeord m his dtclara- 
lioM, and concluded prout paiet per 
recordum; Walker v. Witter,. it. 
19C.S. - Vage I to 7 

+ 2. Vide Private Statute, No. 's. 

+ NURTURE. 

1 1. A haslard living with the no^ 
ther for nunitre, in a parish where 
she, and not the bastard, is settled, 
h to be Tuaintc^ned b$ its own pa- 
rish ; Simpson v. Jo/uuok, M. 19 
G. 2. - - 7 to 9 

t 2. iSo it is with regard to legitimate 
children; Ret v. HimUuglon, H. 
17 G. 3. - 9, n. [a], 10, n. 

1 3. Fide RzLitip, No. 4, S. 



fVide ArFiDAviT. Ii/rt]RMAinoN, 
No. 2, 3. Pekjvry. 



OCCUPANCY. 
Vide Poou-Rate, No. 6. 



OITICE. 

I. If two ofBccs arc incompatible, 
the acceptance of the blgRcr, ipso 
facto, vacates tbc other; Res v. 
Bluiel,B.R. E.\9 0. 3. 

398; n. [22] 
«> 2. But 
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tt5^2. 3ut qu^r^, for \t km fepea 
since held; tha( tbe »ub^|)\ifnt 
acccptatice of ^uic (wbt-riw P/ a 
higher nature pr noit) va^Oi a 
furmor incompatible office ; Mil- 
umrd V. Thatcher, B. R. M 28 
G. 3. - Page 378, n. [<rO*] 

OFFICER. 

J. Officers of tl)e forest, io the ^rmy, 
and othen> belonging to the Kivgy 
are (templed from Sf^rrying on ^*w- 
ries. - - 190 

2. Sicriff^s officer. Fidf fttAVtvo, 
No. 22. Sheriff. 

OI,D Bailey. 

Perjury comniitted at the Old Bailey, 
on a trial before a Middlesex jury^ 
is laid in, and tried by Sijury of, 
the city of London. 794, 796, 797 

OPINION. 

Instance where fiiW^ice of opinion is 
not admissible; Syers v. Bridge, 
M.21G.3. - 527 to 531 

OPTION. 

1. When one of two things is to be 
performed, the option is in the 
person who is to perform ; Lay ton 
V. Pearce, M. IQ G. 3. 15, l6 

C^ 2. Observation on that case. 

15 n. (5) [(&] 

3. Upon an optional agreement, if 
one part of the alternative is pro- 
hibited and subject to a penalty, 
the party having made bis option 
for that part shall incur the pe- 
nalty; LaytQn v. Pearce, M. 19 
G. 3. - - 15, 16 

4. V\dc A«ai6K£S, No. 8. 

ORDER. 

1. Orders of justices are to have 
every intendment in their favour. 

116, 117 
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2. Difference, ip tba^ifiespect, between 
orders and convictions. 

Page 116, 117, €6S 

3. Vide Assumpsit, No. 5. Bank* 
. liuPT, No. 82, 33, 34. BastaUd, 

Nt>. 3, 4. Rrmo V A L of' Paup€rsy 
No. 1. 

ORDFJIS. 
Titfif for holy orders. Vide Txtj^e. 

ORDNANCF. 

Vidp Artillery. 

ORIGINAL. 

riVenATTORNEY, No. 9« t Capias, 
No. 3. Exchequer Chamber, 
No. 5. Oyer, No. 1. 

OVERSEER. 

1. The appointment of overseers for 
the sub divisions of a parish is 
void, unless it expressly appear, 
thut the parish could not reap the 
benefit of 43 El. c. 2. ; Rex v. Ui- 
toxeter, E 20 G. 3. 346 to 350 

2. More than four overseers cannot 
be appointed under 43 Eliz, c. 2. 

349, & n. [2] 

3. If an overseer alter th^ poor-rat^ 
after it has been allowed, but with 
the approbation of the justicts, and 
deny criminal motives, the court 
will not grant an information 
against him; Rex v. Barrat, M. 
21 G. 3. - 465, 466 

4. 'Vide PoOR-Ra/e, No. 2, 14. 

OXFORD. 

1. A college barber at Oxford, though 
be resides in the city out of the 
college, is entitled to iho privilcgei 
of the university; Rex v. Rout" 
ledge, M.^iG. 3. 531 to 53;) 

2. Qu. Whether under that right he 
is exempt from serving the office of 
constable for the city; Rex v. Rout^ 
ledge, M. 21 G. 3. 531 to 538 

OYER. 
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OYER. 

1, A defendant is not entitled to oyer 

of the original^ and if be crave 

oyer thenof, the plaintiff may pro- 

• ceed without taking any notif;ci of 

it; BoaU v. Edwards, T, }9 G. 3. 

Page 227, 228 

J. This is also the rule in the court 
of Common Picas. 228, & n. (a) 

3. If oyer is granted of any instru- 
ment or reQord, and it is set forth, 
although the party was not enti- 
tled to such oyer, yet he shall be 
thereby entitled to take the whole 
instrument as part of his adver- 
sary's plea; Jejery v. WhitCy M. 
21 G. 3. - 476, 477 

<0r 4; Oyer cannot be compelled of 
an Act of Parliament, 477 

Oy 5. Nor of Letters Patent ; Rex 
V. Amery^ //. 26' G. 3. 

477, n. [<a>] 



P. 



PANNAGE. 
Vide Il£RBAG£ and Pannage, 

PAPIST. 
Vide Evidence, No. 22. 

PARLIAMENT. 

+ 1. The court is bound to take no- 
tice of the commencement, proro- 
gations, and sessions of parliament. 

97, n. [t 41] 

t2. And that (No. 1.) even when 
the proceedings are on a private 
statute. - •97, n. [141] 

3. If a libel charge a member wiih 

criminal language held in parlia- 

mtntf the court will grant an in- 

formation^ without a denial of the 

charge by affidavit, 387, 388 



4. Copits of entries in the joumeHi 
of parliament 'dre eiidence ; Rtx v, 
JA)rd George Gordon y 1/. 21 G. 3. 
Page 61)0 To 5y3, & u. [3], 694, n. 

PARTNER. 

1 . To make a person liable as a part* 
ner, there must either be a contract 
between him and the o*>uuMble 
person, to share in the proiit and 
loss, or he must have permitted 
the other to make use of his crrdit, 
and to hold him out as one jointly 
answerable; Uoart v. Dawts^ £. 
20 G. 3. " - 371 to 373 

2. If, on an execution against one of 
two partners, the partnership ef- 
fects are taken and sold, the court 
will order the slierijf to pay over 
to the other, a share of the pro- 
duce proportioned to his share in 
the partnership effects, to be ascer- 
tai,ncd by the Master; Eddie v. 
Davidson, E. 21 G. 3. 650, 661 

1 3. Vide Bill cf Exchange^ No. 2U 

PEACE-Q^cer. 

A peace-officer is not liable to an 
action for arresting a party on a 
reasonable charge oi felony^ withr 
out a warrant, although it shall 
afterwards appear tha( no felony 
has been committed ; but ar pri* 
rate person is ; Samuel v. Paynt, E, 
20 G. 3. 

359, 360, & n. [7], n. [8] 

PEER, 
Vide AcTiOK, No. 8. Bail, No. 1. 

PENAL Action. 

1. A discontinuance in a penal action 
is cured by verdict ^ under 32 
i/fn. 8. c. 30. - 115 

2. Vide Amendment, No. 8, Li» 
MiTATioM of Actions^ No. 1. 



?ENAL 
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. PENAL Statute. . 
Vide Maxims, No. 18. 

PENALTY. 

Vide Excise, No. 1, 2. Fishery, 
No. 2. Marriage, No. 4. Op« 
TION, No. 3« 

PENALTY 0/ II JBonJ. 

Vide Annuity, No. 4, 5. Bond, 
No. !• 

PERJURY. 

t 1. It is necessary in indictments 
for this offence to state a legal 
authority to administer an oath. 

Page 150 

2. Where perjury is to be laid, and 
tried, when committed locally 
within a county corporate, on the 
trial of a cause before a jury of 
the county at large. Vide Glou- 
cester. Old Bailey. 

t 3. Statute oi frauds and perjuries. 
Vide the Ta b lr of Statutes after 
title Statute. 

PERSONAL Property. 

^ A conveyance in trust or a devise of 
personal property, to one and the 
heirs of his body, vests the whole 
interest. - ^05, n. 506, n. 

PERSONAL Representative. 

Vide Administration.'' Execu- 
tor. 

t PETITION of Rights. 

f Vide Tabls of Statutes after title 
Statute. 

PLAINT. 
Vide MAftsaALSEA Court. 



PLANTATIONS. 

Firi^ ADMIRAI.TY, No. 1. BaKK* 

RUPTCY, No. 21. Jamaica. 

PLAY. 
Vide Gaming. • 

PLEA Pleaded. 

1. The tin^c of plea pleaded is to be 
reckoned from the date of the 
entry of the plea on the record^ 
not from the time of its being de- 
livered to the plaintiff; Sullivan t. 
Montague, H. 19 G. 3. 

Page 109 to 115 

f 2. A judgment obtained by a dc* 
fendant at^ainst the plaintiff afte^ 
the dcJaration delivered, and be- 
fore plea pleaded, may be pleaded 
as a stt-otf'; Reynolds v. Beerling^ 
B. R. M. 2.5 G. 3. 112, n. [f 47j 

t 3. And that although it do not 
appear that the cause of action on 
uhich the defendant's judgment 
was obtained, arose prior to the 
commtncement of the plaintifi 's ac- 
tion ; Reynolds v. Beer ling,, B. R. 
M. 2.5 G. 3. 112, n. [t47] 

<& V. Piiit that point has been since 
over-rukd ; Evans v. Prosser^ B* 
R.E. 29 G. 3. 112, 113, n. 



[t 47 ^] 

PLEADING. 

1. Two affirmatives cannot make an 
issue, - - - 6o 

2. Whenever new matter is intro* 
duced, the plea, &c. roust con* 
elude with a verification. 60 

3. ]M atter of defence happening after 
the action brought, if before plea 
pleaded (Vide Plka pleaded J ^ 
may be pleaded in bar ; SuUivfn 
V. Montague, H. 19 G. 3. 

109 to 113 

C^ 4. But Qu. as to that point; 

Evans v. Prosser^ B. R. £. 29 

G. 3. 112, 113, n.[t 47 <l^] 

5. The 
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6, The pAp^)Mlo^ iftrfy frply to a 
return to a mwidamus. Page 1 59 

Si On a declaration that all an ori- 
ginal ltssee*s estate caifie to the 
defendant by assignment^ and a 
plea that all, A^<5. did not come, &:c. 
modo Sf forma^ and issue joiiicjd\ 
evidence of an under-lease will not 
support the issue; Uolford v. 
J/a/c;4, £. 19 6. 3. 183 to 187 

7. Nor wiW emdenee of an as*rfgn*- 
ment of «// the original Ussce's es- 
tate in />«r/ of the demised pre- 
mises ;i J^^rre v. Cator, B. R E. 

. 18 G. 3. J83,n. [^], 184, tV n, (;2l] 

S. ^ftornmenf, since the statute oi 4 

y^«il. c. 1(t. § 9- need not be averred, 

in a declaration in covaidnt for 

r«jfl - • 283 

9. Nor in an avowry, - 5?83 

10. In trespass for a tortious (/m- 
/rfftf for renty by II G. 2. c. 19. 
$!2I. the special matter maybe 
given in evidence on a pita of the 
general iMSue. - 2«3 

1 1 . A justice of peace ^ constable, &c. 
being sued for what he has ddne 
by virtue or reason of bis office, 
may plead the general issue^ atid 
give the special matter in evi- 
dence, - - 307' 

12. Qw. Whether, wherever a defen- 
dant is permitted by statute to 

give the special matter in evidence 
under the general issue ^ the plain- 
tiff is not also entitled to give 
every thing in evidence, which 
may rebut the special defence. 

163 

13. In an action on a biH of ex- 
change, if there is a plea of an 
vsuriws agreement, and that the 
bill was given in consequence 
thereof, the plaintiff may traverse 
the usurious agreement, and con- 
clude with a verification ; Smith v. 
Dover s, T. 20 G. 3. 428 to 431 

14. When the whole of the plea is 
denied in the replication, the con- 
clusion ou^^lit to be to the coun- 
try : but, if a particular allegation 



is seled^^ th^ ieofti,* the con* 
elusion oufl;ht to be a verification, 

Page 430 

15. If a personal representative j^l&nds 
pleni admittistra<bii pfceter a cer- 
tain sum, and, afterwards, to an- 
Other attion brought in the same 
t^rni; pkni ad^iiriintrauf prieter 
the same sum, aAd, as to that 
sum, states, that he; had confessed 
it in the' cnHnr action, this is a 
good bar; Waters v. Ogden, iL 
ftl G. &. - 452 to 45i 

16. In covenant for rent, against the 
defendant as assignee of all the leS" 
see's interest, Sec. by virtue uhere" 
of he became, and still is possessed, 
&e. if lh(* defendant plead, that 
all, &c. did not' Coiil<< tb hiiti by 
assignment', and that ht did ilot 
become possessed, Sec. it is good 
evidence to suppdrt the plea that 
the assignment was by way of 
tMrfgtrge, with a clauisd 6( re- 
demption, arid that the defendant 
has never* taken ctctUai pos.<iess!ony 
and this. dlf^trgM the mortgage is 

Jbtfritcef; , Eaton v. Ja^es\ M.Sti 
0.*X - - 455 to 461 

17. But, if the def^ndaht plead an 
assignment over before the rent 
accrued^ it vt\\\ not be a ^od re- 
plication^ that the assignee over 
never tobit actual possession, with- 
out addrng; t^at the assigiim($nt 
over was by way of morf^ge; 
Wafher' v. Reeves', B, R. M. 22 
G. 3. 461, n. [1], to 463, n. 

18. Or that it yratf Colluirve and 
fraudulent ; JValker v. Reeves, B. 

R.M, 22 G: 3. 4151, n. [l], 

to 4S9, n. 

19* Nor is it a good replication in 

such case (So. 16.) thaf tbe as- 

signee over was a feme, covert ; 

Barrfatktfy. Jo/tkn^ Af: 21 G. 3. 

452 

20. In declaring on a deed (as in 

covenant )i it is only neces!sary to 

state enough of the deed to show 

a title to the action. - - 66T 

21. 4ad 
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SL And that part otoA att he *et I 
forth ii| kxc ctriff, but onlyac- 
cardins to ^ta Iqal ^ict or ope 
MtioB. - Page 667, 767 

SS. IniJrit'byftB in&rmcr agEiiniti 
ai ticri^'t offeer, if the dtclara- 
titui stak a judgment, and ^. fa. 
npon that jiulgincnt, boA most 
hu prOTed, ahliouglt k n^t be 
BDOflcessaEjF to have stand the 
j^idgmcot. ' - - £68. & n. [l] 

23. P'i(/eDANinMi»TTNo.37. Cb»- 

TAIMTV, No. 4. C:> Ml^-RECI- 

TAL. Otkii, No. 3. Solvit, 
foitditm. VAntAMGS. 

PLEN£ administravit gr<eier. 
Vide PlEadivs, No. 15. 

■ POLICY qjfZfl*iwaa«. 

1. The ancient form which is still 
rcmined is in itself very inaccu- 
rate, but has been reduced to cfr- 
tviiitj, by length of lime, and a 
variety of discnsiion aiid tteci- 
lions. - - S/O 

2. fide Itisvra-kkx. 

POOR. 

Viih PooR-Rflf«. Reli^. Set- 
tle m£1tt. 



1. A. rale cannot be made for re~ 

pairijig or re-building a work- 

Itouie : Rei v, Wavell, E. Ip G. 3. 

M610II6 

S. Nor to rc-imburse an o-vcrteer 
for money advanced for the pa- 
rish. - - 117,118 

3. If a ratt appear :» be illegal by 
the titU, the court will quash it. 
though no special case has been 
stated ; flex v. IP'awll, E. IQ G. 3. 

ll6tollR 

4. Qtt. Whether the herbage and 
paanagr of a forest are rateable tu 
the poor. - 302 to 305 



304, & n. [iT 
tf eabJe. 305, & n. [2] 
hiitl a«scssraems ^fo^ 



(^ S. The ranger of a royal park , 
is not raiea^le,;foi-hcrbage and 
pannage; Lord BuCe y. Grindatl, 
B. &. T. 2G G. 3. 

Pose 305, n. [i lft>] 

(j. Uin:ertainty in the value of pro- 
perty, is not a rcavn Bgainst its 
raleabiUtji. • . .303, iO* 

7. Nor the tenure under w£ich it ii 
occupied ; whether in fe;, fot life, 
years, or by a keeper, ot servant, 
in lieu of salaiy or waget. 3M 

3. Property which dors not li^ in 
occvfancy, according to the illicC 
coQimon Ihw sense of tbe word, 
miry be rateable. - 304 

9. lat and cQfe in the minet of 
Derbt/tAire are raleabUf; RamlU 
V. Gell, B.R.S. l6 ?. 4. 

10. TolU are rateable. '. 

11. Tbe parochii 
the vicar of St. lluiaeH la'Co- 
ventrif, established. l>y 19 Gro, 3. 
c. 60. are not raia^le ; Rtx v. 
Tonu, E. 20 G. 3,.. 401 to «6 

13. But those for llie vicar of ' the 

Trinilg iit the same place, esta- 

blishcd by 19 Geo. 3. C. 57. aro ; 

Ramt v. Vickin, D. R. T. 22 G. 3. 

406, n. fl] 

13. A modus for tUhei is rateable. 

405 

14. If a landlord tender the rttte for 
his tenant, the oveneer ought to 
receive it, and a warrant ought 
Dot to be gritnlcd to dutraia on 
the tenant ; ilex v. Count, T, 20 
G. 3. - - 42C to 428 

15. Whether luaues shall be rated iti 
a dtfti'rciit proportion from Und 
must depend on local circum- 
stances, and thccourtkviUnotjqua^li 
an or^cr for rating them equally ; 
itej V. Swanna^e, H. 21 G. 3. 

562, 563 

16. If any enor in a/-afe affects the 
proportion payable by every per- 
son riitcd, the rate must be quash- 
ed in tola. - - 563 

17. Sttilement by rating. Vide Sxt- 

TLE-MEKT, No. 6, 7, l6, 17- 

POWER. 
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POWER. 

1. A leate to commeoce/rom t\e iay 
of the date is good, under a power 
to grant leases in possession only, 
and not in reversion ; Pugk v. The 
DuktofLeedi, B. R. M. IS G, 3. 

^ Page53,n.n5] 

2. Though a tenant for life with 
power to grant kascs in possession 
for twenty-one years convey his 
iift^state to pay an annuity for 
his life, and the surplus to him- 
self, he may still grant leases 
agreeable to the terms of the 
power; Renny. BMeley, M. 20 
G.3. . . 292, 293 

3. Powers are to be construed in the 
same manner in a court of law as 
in equity. - . 293 

4. An estate being conveyed, by a 

marriage-settlement, to trustees to 

the use of the settlor (the bus* 

band) for life, with remainders 

over, and firith a power to the 

settlor, with the consent of the 

trustees, to revoke all the uses in 

the settlement, and the settlor 

having granted an estate /or his 

oten life for valuable consideration, | 

in the settled estate, a revocation 

subsequent thereto of all the uses, 

executed by him with the consent 

of the trustees, and a conveyance I 

of the estate, to a purchaser for 

'ualuable consideration also, but 

with notice of the prior grant for 

the settlor's life, shall not aAect 

the interest granted for his life; 

Goodrigkt v, Cator, Af. 21 G. 3. 

477 to 486 
5. Where tenant for life has a power 
to grant leases " in possession, but 
not by way of reversion or future 
interest," a lease per verba dc pre- 
senti is not contrary to the power, 
though the estate at the time of 
making the lease was held by te- 
nants at will or from year to year, 
if, at the time, they rcceivdd di- 



j rections from the graiitor of th« 
lease to pay their rent to the lessee; 
Goodtitle v. F^nucan, H. ^Zl G. 3. 

Pag^ 565 to 575 
0. Under a power—'* to /ease all 
" manors, messuages, lands, &c. 
" so as there be reserved as mach 
** rent as is now paid for the 
** same," — such parts of the estates 
enumerated in the power as have 
never been demised may be let ; 
Goodtitle v. Funucan^ H. 91 G. 3. 

565 to 569 
7. But, in a family settlement, of an 
estate consisting of some ground 
always occupied with the family 
scat, and of lands let to tenants 
upon rents reserved, the qualifi- 
cation annexed to the power of 
leasing, " that the ancient rent 
" must be reserved," e.Ncludes the 
maudon-house and lands about it 
never let. - 574 

8. Where a qualification annexed to 
a power goes in destruction of the 
power, the law will dispense with 
the qualification. - 57^ 

9' Qw- If a lease under a power, bj 
which the lessor must reserve the 
old rent, would be a fraud on the 
power and void, although the old 
rent were reserved, if the covenants 
in the new lease were less advan- 
tageous to the reversioner than 
those in the former leases ; Good- 
title v. FuHUcan, H. 21 G. 3. 

565 to 575 
10. Fk/e CovENAKT, No. 3. Will. 
No. 31. 



t POWYS's Jet. 

t Vide the Table of Statutes after 
title Statute. 

PRACTICE. 



1. On a rule to return the paper* 
book on a particular day, it must 
be returned some time in that day, 
o^h^wise the other party njay 
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%\%x\ judgment y without waiting till 
X\\Q oponin J of the office the morn- 
ing following ; Hasdar v. Anstll, 
T, 19 G, 3. - Page 197 

2. Whon a cause has been suspended 
a year after it was at issue, the de- 
fendant is entitled to a term's no^ 
tice of trial. 71, & n. [6] 

3. Rut not when he himself has sus- 
pended the cause by an injunction; 
Haifley v. Rilei^, H.\9G. 3. 

71, 72 

4. The court will grant a new trial, 
under particular circumstances, 
after the four days are elapsed ; 
Birt V. Barlowe, E, 19G. 3. 17 1 

5. And at any time before judgment; 
Rex V. Gough, T. HI G. 3. 

797, 798 

6. The court will order a warrant 
to confess judgment to be delivered 
up, if obtained by fraaiy before 
any use has been made of it ; Dun- 
can V. Thomas, T. 19 G. 3. I96 

7. On notice to execute a writ of 
enquiry at a certain hour, the 
party is not tied down to the pre- 
cise time fixed by the notice; 
Williams V. Fnth, T. 19 G. 3. 

198 

8. If a party is arrested by bill of 
Middlesex out of that county, the 
proceedings will be set aside for 
irregularity ; Devenege v. Dalby, 
£. 20 G. 3. * - - 384 

9. When a party against whom an 
attachment is prayed, positively 
denies the charge by qffidavit, the 
court of Kings Bench always re- 
fuses the attachment, without en- 
tering into the merits or the credit 
of the parties. - - 5l6 

10. The court of Chancery in such 
cases (No 9.) goes into the truth of 
the charge. - - 51^ 

11. On a plea of coverture, and ver- ^ 
diet for the defendant, the husband' 
cannot have execution for the costs, 
without a sci. fa, ; Wortley v. 
Kayner,E,tlG.'^. - 637 

12. A motion may be made in arrest 

Vol. H. 



of judgment, after a rule, for ft neu 
trial has been discharged,- and at 
any time before the judgment is 
entered; Taylor v. Whitkead, Ti 
21 G. 3. Pugc 745, 746 

13. Vide Agekt, No. 3. Latitat, 
No. 1. 

PREMIUM. 

Vide Insurance, No. 20, 21, 37, 
42, 43, 4.4, 45, 46, 47, 48, 4^^. 

t PRESCRIPTION. 

f Vide Exemption, No. 1. In- 
dictment, No. 7. Que Estate. 

f PRESENT aiding and abetting* • 
t Vide MuaDEtt, No. 1, 2. 

PRESUMPTION of Law. 

1. Where a plaintiff has stated his 
title defectively or inaceurately, it 
is presumed, after 'verdict, thai 
all circumstances necessary, to' 
support his action were proved* 

683 

2. Ftrfc Assumpsit, No. 6. Impli- 
cation, No. 1. Insurance, Na. 
39. Mortgage, No. 9. Ordi;r, 
No. 1, 2. Remainder, No. 1, 2:' 
Return, No. 4, 5. # Verdict, 
No. 4, 6. 

PRINCIPAL in theVecond Degree. 
FfWe Murder. .^ 

« 

PRINCIPAL /i/irf ^^eaf. 

Fide Agent, No. 2. Attorney, 
No. 23. Sheriff, No. 1,2. 

PRINCIPAL and Surety. 

Vide Bankrupt, No. 7, 13, 14, 15, 
16', 17. 



Hh 



t PRIVATE 
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\ PRIVATE Statutt, 

t I . The cowt \n botind to take no- 
tice of the commencement, proro* 
gsttoQS, lod sesaiotu, of partia- 
tneHl, even when the proceedings 
are on a privste ttatule. 

fflgeSr.n.ft*!] 

t 3. It ifaouJd te«m, however, rhat 
the court v'ill not take notice of 
mit-TKitab of private ttatutes in 
filber respects, without nul ticl re- 
cord it pleaded. 

97, &n. [12], n.[t*>] 

<t>3. fide FvhLic Statute. 



PRIVATEER. 

WJien there is a joint capture by se- 
veral privateers, tboy are to share 
in proportion to tlic nambrr of 
men ia each ; Robirtt v. Hartley, 
H. 20 6. 9. - 311, 312 



PRIVILEGE. 

ffufe ATTOSIfST, No. 13, U, 15. 
l6, \7, 22. Bail, !^. l- Bili 
. ^Exchange, No. 11. Oxford. 



tion of the Jdmiraltu ; Le Ctaur. 
£dm, H. 21 G. 3. 
Page 551 to 6l3, 6l3, o. [l]. to 
620. n. 

4. Tlie Admiralty court may give 
reparation in daniaget for personal 
injuries received on occasion of a 
fo;i(ure as prize ; Le Cavx v . Edtn, 
H. 21 G. 3. - 5.94to6l3 

5. When a caplure in made at land 
by tlic assistance of a fleet, >11 
questions concerning the prnpeny 
captured belong exdusivety to 
ibc jurisdiction of the Adnnrally 
court ; Lindo v. Rodney, B. JL H. 
22 G. 3. 6l3, n.[l], to 620, n. 

6. The common juriwliction of the 
Admiralty it limited to tbinp 
done taper altam mare. (i08 

7. But, in mutters of i^rize, the ju< 
Ti^diclion depends not on locality, 
but on the subject matter, wbick 
is governed by the jvt belli, and 
not by the rules of tlie common 
law. - ■60S 

8. Vide PaiVATEEK. Raksom, 
No. 6. 

PROBABLE Cmtee of Sexxare, 
Vide AfftAL, No. 5. 



Dlilerence between pnvity of estate Probate is necessary before * !»« of 
apd privmr of cwi(r«ie(. | personal property, of a feme to- 

402, n. 765, 7W vert, authorized by apoiwT, caa 
be {{ivcn iu cvidmce i Stone v, For- 
syth, T. 21 C. 3. 707 to 709 



PRIZE. 

1. A captain of mannei who happens 
to be on board a man of war when 
she takes a prize, but doet not be- 
long to her complement, shares 
only at a pauenger ; Wemys v, 
itn-ee, U. 20 G. 3. ■ 324 to 328 

J. The regulation of the distribution 
of prizes by statute and proclama- 
tion. - - - 355 

3. All questions ef. prize at tea, bc- 
loug exclusively to the jurisdic- 



Vide DisTKEss. ExzccTio^. Ex* 

TEMT. ImTITAT. OftlCtKAJ.. 
* PlaIMT. PaACTlCR, No. 8. 

PROCTOR. 

I. A proctor cannot stjcin the tpi- 
ritual court for fail fee$ ; Pttirum 
V. CampioBt £. 21 G. 3. 629 

2. rye 
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2. Vide Prohibition, No. 3. 

PROFKRT. 
Vide Admin 1ST n^vTiON, No. 3. 

PROHIBITION. 

1. A prohibition docs not He after 
sentence, unless the want of ju- 
risdiction appear on the face of 
the proceedings ; Blaquiere v. 
Hawkins, E. 20 G. 3. 

Page 378 to 380 

<0* 2. If the defence stated on th(» 
proceedings bi'low is such, as, if 
true, ousts the inferior court of 
its jurisdiction (as where the party 
sets up a modus in answer to a suit 
for tithes J J although there has 
been an interlocutory sentence 
against the defendant, and, on an 
appeal, that sentence has been 
confirmed, and costs awarded, 
the party sued may have a prohi- 
bition both to the original court, 
and to the court of appeal, to stay 
execution for the costs ; Darby v. 
Costns, B. R. H. 27 G. 3. 

378, n. [q<0'] 

3. The court will grant a prohibition, 
if a proctor or other offlcer of the 
spiritual court sue there for his 
ice; Pearson v. Campion, E. 21 
G.3. - - - 629 

4. The court will not put the party 
to declare in prohibition, if they 
are clearly of opinion against 
granting the prohibition, because 
the same application may be made 
to the other courts ; Lin do v. 
Rodney, B, H. H. 22 G. 3. 620 

PROMISSORY Note. 

1. Qu. If the drawer of a promissory 
note iseniitled todays o( grace. 

63,*tn. [v>] 

2. Vide Acknowledgment, No. 3. 
BiiL of Exchange. Damages, 
N9. 6\ 



PROUT patct per recordum. 
Vide Judgment, No. 6. 

t PROVEABLE. 

t 1. Cases of debts which arc prove- 
nble under a commission of bank" 
ruptj and therefore discharged by 
the certificate. Vide Bankrupt^ 
No. 2, il, 15, 1/5, 19. 

t 2. Debts not proveablc. Vide 
Bankrupt, No. IS, 14, 18, 20. 

<0r PROVISO. 
<iy Vide Lease, No. 5, 8, 9, 15. 

m 

<©• PUBLIC Statute. 

<©• 1. The statute of 23 H. 6. c. 9. 
is a public act, and need not be 
pleaded ; Samuel v. Evan's, B. R. 
T. 28 G. 3. Page 97, n. [l2 «>] 

<i^ 2. And if set forth, a mis-recital, 
without a plea of nul tiel record, 
is fatal ; Boyce v. Whitaker. 

97 f & n. [<»•] 

O 3. S. P. (No. 2.) as to the statute 
of Scandalum Magnatum, 2 Ric. 2. 
C' 5. . - 97, n. [<3t>] 

O 4. Qu, Whether the same act 
may not be public as to some, and 
private as to other clauses ; Rex 
V. London, T, StV. Sp JM. 

97, n. [12 «>] 

PURCHASE. 
llde Devise, No. 1. Heirs, No. 3. 

" PURPORT.*' 

The sense of the word ** purporting*' 
in an indictment ; Rex v. Jones, M. 
20 G. 3. . 300 to 302 



n2 



t QUA- 
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Q. 

t QUALIFICATION of a Pourr. 
t Vide Power, No. 8. 

QUARTER Sessions. 

Vide Appeal, No. 1, 2. Bastard, 
No. 3, Relief, No. 4, 5. 

QUE Estate. 

A copyholder cannot prescribe in a 
que estate. - Page 713 

t QUIA Emptores. 

i The sUituteof Quia Emptores. Vide 
the Table of Statutes after title 
Statute. 

QUITAM^c^'ow*. 

J^w/tf Amekdmskt, No. 8. Exche- 
quer Chamber^ No. 3. Limita- 
tion of Actions^ No. 1. 

QUI TAM Informations. 
FfJf Information, No. 1. 

QUO WARRANTO. 
Vide Corporation, No. 8. 



R. 



RANSOxM. 

J . An enemas ship which has ran- 
somed a British vessel, being re- 
taken with the hostage and ransom 
bill on board, but the bill being 
secreted, and not delivered up to 
the recap tor, the original captor 
may recover in an action of as- 
sumpsit on the ransom bill ; Cornu 
V. Blackhurne, E. 21 G. 3. 

641 to 6U 



2. And it has been held to be ho ob- 
jection (at least on the pica of 
non assumpsit) that the plaintiff is 
an alien enemy ; Cornu v. Black" 
burne, E. 21 G. 3. 

Page 641 to 644 

t 3. But. that point (No. 2.) was af- 
terwards otherwise determined ; 
Ihhcr V. AnthoHf Cam, Scacc. M. 
25 G. 3. - 650, n. [f 132] 

4. The death of the hostage does not 
discharge the contract, 644 

5. Qu, If the captor, bein<i; called 
upon by the rccaptor to deliver up 
all the ransom bills he has on 
board, tells him that he has done 
so, and yet secretes one, whether 
an action can be maintained upon 
it. - 649, n. [1], 650, n. 

6. Qu, If contracts of ransom do not 
belong exclusively to the jurisdic- 
tion of the court of Admiralty^ as 
arising out of prize^ and govern- 
able by the jus belli. 

649,n.[l], 650, n. 

7. The ransom of British ships or 
goods taken by the enemy is made 
void and prohibited under a pc-» 
nalty of £500, by 22 G. 3. c, 25. 

650. n. 
RATE. 

1. Rate for repairing a highxcay. 
Vide H 10 II way, No. 1. 

2. Rate for the relief oi the poor. 
Fide PooK'Rate.' 



RATEABILITV. 

Vide PooR-Rfl/c, No. 4, 5, 6, 7, 8, 
10, 11, 12, 13. 



READER-SHIP. 

Qu, Whether a reader-ship is an ec- 
clesiastical preferment. Vide 
Title, No. 6. 

O RE-ASSURANCE. 
<& Vide Insurance, No. 38. 

JLEBUT. 
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REBUT. 

1. Parole ftirffnce may rebut a re- 
lulting use, or tquity. Voge 26, 39 

2. yide I'LEADiNG, No. 12. Will, 
Ko. J. , 

RECITAL 

1. The word " qftiretaid" implies, and 
binds llic party lo, an exact recital. 

97 

2. So does tlic word " tenor." 19+ 

3. Rut ilic words " in manner and 
form follo-j:iiig, that U to toy," do 

not ;'Rtx<i.3Jai/,E. •2QG. 3. 

193, Iffi 

4. HrfC MlS-UEClTAL. 

t RECORD. 

f Vi'k Ai.i.EoaTio\, No. 4. Copt, 
Nil, 5. JuvuN'ALs, Nu. 2, Tra.s- 



RECORDER of London. 

J-'idt Attach ME !(,T, No. 2, 3. Cus- 
tom, No. 10, 11. 

REGISTER.' 

1. A register of Ilic tpiriltial court 
cannot sue tlirre for his fees ; 
Pearson v. Campion, E. 21 G. 3. 

S- Parish register. Vide CoPT, No, 
1, tviDiiNCii, No. 17. 

' -t REJOINDER. 
f Vide Bitl, No. 3, 5. 

RELEASE. 

I. A release executed by an interest-, 
rd party, makes him a competent 

uittttst though the releawc refuse 
toRrfoptit; GoodtitU 1. Wtiford, 
£.196.3. - 139 to 141 



2. If a defendant who it sued by s 
landiord'in the n&me of his tenant 
procure a release from the no- 
minal plainliff, the court will 
order the release to be delivered 
up, and permit the landlord to 
proceed in the action; Paj/itt v, 
Hogert, E. 20 G. 3. Page 407 

REUEF. 

1. Qu. Ilow the parish to whicli • 
child belongs, but which livn with 
its mother tor nurture in another, 
can be compelled to furnish money 
for IK maintenance. lO, n. 

2. Qu. Whctheraperson whospplici 
to ihe parish tor relief fijr one of 
his children, but not for himselfr 
is entitled lo such relief thougb bo 
refuse to go into the work-hoiut. 

* 331 to 3S3 

<t>- 3. It is nonr determined that h« 
i> ; Rex v. Ilaigh, E. 30 G. 3. 

333, n. [ttV] 

4. Qh. Whether the court of fuarfrr 
ieuiam can make an original order 
of maintenanee, 333 n. [I] 

5. No appeal lies lo the quarter ttt- 
ti'mt from an original order of re- 
lief by a Justice o/*peace ; Rex *. 
North Siietds, II. 20 G. 3. 

331 to 333 



t RELIEF in Equity. 
f Vide Eqv>tt, No. 4, 5. Leasi, 
No. 2. 

REMAINDER. 

I. There may be cross remainders by 
iiiplicalion between more than two; 
Dot V. BurvUle, B. R. E. 13 G. S. 
If right V. Lord Cadogat. R. R. E. 
1* G. S. Perry v. lyUtt. B R. E. 
13 G. 3. Phiphard v. IHuMtfieM, 
B.R.E. I8fi.3. i3,n;(;i6] 

3. But the presumption u a&tiinst 

them, when U'tween moie than 

two; Doe v. Burviltf, B. R. E. 

II h 3 13 G. 3. 
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13 G. 3. Wright v. Lord Cado- 
gan, B. R. £. U G. 3. Perry v. 
IVhite, B. R. E.U G. 3. Phip- 
hard V. Mansfield, B, RE. 18 
G. 3. . Page53,n,[\6] 

3. \Vherevcr there is a previous free- 
hold sufficient to support the Umi- 
iations over as remainders, they 
shall never be construed to be cxc- 
cvtory devises. 265, 508, 758 

4. An event subsequent to a xlH! may 
make that limitation an executory 
devise which, on another event, 
would have been a remainder. 

»340, 509 

5. An executory^ dexise, upon tl.e 
vesting of a prior executory devise 
in possession, may become a re- 
mainder; Doe V, FonnereaUy M, 
Sl<j. 3. - 487 to 509 

6. When a remainder is limited after 
a remainder in fee, both must be 
contingt^t, 504, n. 505, n. 757 

7. Definitions of a remainder. 

755, 756, 7S5, n. [l], 756, n. 
8; The different classes of remain- 
ders. - 504, n. 505 J n. 
9. yide Will, No. 36. 

REMOVAL of Corporators. 

Fide CoRPORATiOK, No. 1, 2, 3, 4, 
5, 6. 

r 

REMOVAL of Paupers. 

|. Instances of informal adjudica- 
tions of the settlement, in orders of 
removal, which have been held 
sufficient. - - 663 

2. Fide bETTLEMEST. 

RENT. 

1. Rent cannot be sued for in the 
court of conscience in the city of 
London. - - 245 

J. Nor in the court of requests of the 
Tower Hamlets. - 245 

3. Vide Coven ant. No. 4, 5. Dis- 
tress, No. 1, 2, 4. Fee-farm. 



Ffme Covert y No. 2. Lease, No. 
10,11. Sheriff, No. 6. Vari- 
ance, No. 7, 8, 9. 

REPAIRS. 

1 . Repairs of a ship done in England, 
on the captain's credit, do not give 
him a liin on the ship; IVilkins v. 
Carmichatl, H. 19 G. 3. 

Pag€ 101 to 105 

2. He to whom the use of a thing is 
pranted, is bound to repair it, un- 
less there is a stipulation to the 
contrary. - 748 

REPLEADER. 

Qii. If a repleader is erer granted 
when the issue is found against the 
party tendcriag it. 396, 747, 749 

REPLEVIN. 

Vide Costs, No. 17, 18- PtBA*- 
iNO, No. 9« 

REPLICATION. 

Vide Bail, No. 13. Bill, No. 3, 
5. Bond, No. 3. Certaihty, 
No. 2. Corporation, No. 3. 
Pleading, No. 14, 17, 18, 19- 

REPRESENTATION in PoUciu of 
Insurance, 

Fide Iksurasce, No. 2, 3, 4, 17, 

18, 25, 27, 28, 29- 

REPRESENTATION, REPRE- 
SENTATiVE. 

Vide Admi^istratiok. Exscu? 

TOR. 

RFPUBLICATIpN. 
Vide Will, No. 2, 7, 8f 3^ 

• * 

REQUESTS. 
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REQUESTS. 

The court of requests in the Tower 
Hamlets, Vide CouRT, No. 6. 

t RESIDENCE. 

1. Upon what property a residence 
of 40 days gains a settkment. Vide 
SETTtEMENt, No. i20, 21, 22, 
t 23, 26, 28, 29. 

2. l^pon what property such resi- 
dence does not gain a settlement, 
/^/(/e Settlement, No. 18,19,20, 

t ^7. 
<tl^ :}. Residence of Corporators. 
Vide Corporation, No. 4, 5» 

RESULTING Use. 
J^idt Fine, No. I. Rebut. 

RETURN. 

1. Suppressio vert is a good cause of 
action in a return to a mandamus. 

Page 158 

2. So if the return is false iix sub- 
stance, though true in words, an 
action will lie. - 159 

3. The prosecutor may rf'plt/ to a re- 
turn. - . 159 

4. Presumption and intendment ou^ht 
to be against returns to writs of 
habeas corpus. - 153,154 

5. But in favour of returns to man^ 
damusis, - - 159 

6. Fide Amendment, No. 10. 
Mandamus, No. 1, 2,JJ, 4, 5. 



RETURN of PREiMIUM. 



Vide Insurance, No. 20, 21, 41, 
42, 43, 44, 45, 4d, 4?, 48. 

RETURNING Officer. 
Vide Mayor. Mis-recital, No. 4. 



REVERSION. 

Leases iii .r£versk>n. Vide PowERp 
No. 1, 5. 

REVOCAtiOfJ. 

Vide Mortgage, No. 17* Power, 
No. 4. Will, No. 1,2, 3, 4> 6f 
7, 17, 33. 

t RIGHTS. 

f 1. Ml of Rights. Vide Table of 
Statutes after titli STATtxTR, 

t 2. Petition of Rights. VidbTAiht 
of Statutes after title Statute. 

RIOT. 

1. If persons riotously assembl^fl; in 
part demolish a dwell ing-housc^ 
and, at tht same Umij destroy 
goods and furniture in the hons^^ 
although the jury should find ttiat 
such goods and furniture were not 
destroyed ** hy meanSy* or ** in 
consequencey' of the dcmolishiog 
of the house, the Htmdhed is ]ia^ 
ble, under 1 G. 1. »t. 2. c. 5. § 6, 
to yield damages for the destruc* 
tion of the goods and furniture, as 
well as of the house; Ilydt w» 
CoganyT.2iG.3. 

Pcgf 699 to 707 

2. So, if the rioters in demolishing 
the house, do damage tor the gar* 
den, the Hundred shall yield da* 
mages for the garden; JVilmoi v« 
Horton, C. JB. £. 21 G. 3. 

701, n. [3], to 704, n. 

3. Qu. If an action will lie on the 
riot act against the Hundred, be> 
yond a year from the time when 
the damage was done. 

700, n. [1] 

4. A prosecution for the Jtlony uu« 
der that act, must be commenced 
within the year. 700, n. [l] 

11 h 4 5. Qii« 
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5. Qtf. If twelve or more must be 
engaged in the demolishing a 
bouse, to entitle the party to an 
action agaiubt the Hundred. 

^ Page 7()0, n. (2] 

6. The number of twelve is not ne- 
cessary to constitute a felony 
under the act^ 700, n. [2] 

RISK. 

rid!elK8URANCEy No. 15, 42, 43, 
44, 46, 48, 49, SO, 

RIVER. 

Vide Navigable Bivtr. Way, 
No. 2. 

ROBBER, ROBBERY. 

Vide Hue and Cry. Hvnbiied, 
No* ?, 

• t ROLL of Attorneys. 
^ Firff Attornbt, No. 1,2. 

ROLLS. 

Master of the Rolls. Vide Case, 
No. 3. 

ROMAN Catholic. 
Vide Evidence, No. 20. 

RULES. 

Vtde CoNSTRUCTioy. In form a- 
TioK, No. 1,2. Maxims. Ver- 
dict, No. 2. 



SCANDALUM Magnatvm. 
Vide Exchequer Chamber^ No. 5. 

SCIRE Facias. 

Vide Husband, No. 3. VERin* 
cation, No. 1. 

SCOTLAND. 

Creditors in Scotland of a bankrupt 
here will not be permitted tocoroe 
in under the commission, unless 
they will abandon the priority they 
may have obtained against efiects 
of the bankrupt in Scotland. 

Page 170 



" SEAMEN; 



99 



S. 

SAITAGE. 
Vide Insurance, No. 12. 



Sense of the word " seamen,** in a 
policy of insurance ; Bean v. Siw 
part, M. 19 G.3. 11 to 14 

SECURITY. 

1. If a person hi^s two securities, as 
a mortgage and bond^ he may pro* 
ceed on both, viz. for a foreclo^ 
sure of the mortgage^ and in an 
action on the bond, at the same 
time; Bumell v. Martin, T. 20 
G, 3. - 417, 418 

2. Vide Bankrupt, No. 4, 5, 6, 7% 
13, 14, 15, 18, GAMiifG, No. 1, 
2. Usury, No. 4. 

SENTENCE. 
Vide Admiralty, No. 1, 3. 

SERVICE. 

1. Settlement by hiring and service. 
Vide Settlement, No. 8, 9, 10, 
11, 12,13,14, 15,24. 

2. What will not be good service on 
the sheriff or under-sheriff. Vide 
SiiEuirr, Nq. 3. VNDER-5^e- 
riff, 

SETOff. 



A Table of the Principal Matters. 



SET-O/: 

t TiVfe Attounet, No. 5. Bank- 
rupt, No. 10, 34. Costs, No. 
12. Plea Pleaded^ No. 2, 3. 

SETTLEMENT. 

1. The removal of a feme covert isi 
prima facie J evidence that the hus* 
band*s settlement is in the parish 
to which she was removed ; Rex v. 
Leigh, M, 19 G. 3. 46'; Rex v. 
Hiiicksworth, IL 18 G. 3. 

Pa^e46, n. [13] 

2. And this, although it is not ex- 
pressly declared to be so in the 
order for her removal; Rex v. 
Jlinckswortk^ H. ISG.3. 

46, n. [13] 

3. If the master of an apprentice die, 
and the executory at the request of 
the apprentice, agree that he shall 
go to live with another person, a 
service of 40 days with such per- 
son, before the term of the appren- 
ticeship expires, will gain a settle* 
ment ; Rex v. Stocklandy H. Ip G. 
3. - - 70,71 

4. Though &n apprentice is not 
strictly assignable ^ nor transmis- 
sible, yet, if he continue with an 
assignee y or a personal represent a' 
five, of his roaster, with the con- 
sent of all parties, and his own, 
that will be a continuation of the 
apprenticeship, to the effect of 
gaining a settlement; Rex v. 
Stocklandy H. 19G.3. 70, 71 

5. Though a tenant has actually 
paid the land-tax, and his name is 
in the rate in a column of " occu- 
piers," yet, if the landlord*^ name 
2S in a column of " landlords 
rated," the tenant does not gain a 
settlement; Rex v. St. John's, T. 
19 G. 3. - 225, 226 

t 6. If the title of a land-tax rate is 
'* an assessment on the inhabitants 
of the parish of A" and both the 



landlord's and tenant's names are 
in the rate, but without any words 
importing which is rated, and the 
tenant holds by paying a rent cer- 
tain, clear of all taxes, parliamen- 
tary and parochial, and pays the 
rate, he gains a settlement: Rex 
V. Mitcham, E. 23 G 3. 226, n. 
[t 65] ; Rex v. Endon, M. 24 G. 
3. 227, n [+] Rtx V. St. LaW' 
rence, M. 25 G. 3. 

Page 227. n. [f] 
+ 7. But if there is a column of pro- 
prietors and anothcf" of occupiers, 
and it is not speci6ed in the rate 
which is rated, and the tenant, on 
paying the land-tax, takes a receipt 
in which the sum paid is described 
as " so much assessed on the laud* 
lord," the tenant gains no settle* 
ment ; Rex v. St, James's, M. *25 
G. 3. - - 227, n. [+J 

8. If there is a hiring^ox a year, and 
service for part of that year, in the 
parish of A. and, before the end 
of the year, the servant removes, 
with the master, to the parish of 
B, served out the year there, is 
hired to the same master for an- 
other vear, with an increase of 
wages, and serves several months 
longer in B. without an interval, 
he gains a settlement in B. ; Rex 
V. Under'Barrov>, II. 20 G. 3. 

309 to 311 

9. Two services under different hir* 
ings may be tacked together, so as 
to make a sufficient service for a 
year, even when there has been an 
interruption between them, and an 
absence from the master's bouse 
for part of a day; Rex v. ElleS' 

field, H, \7 G. 3. 310, n. [l] 

10. A hiring by the year to work by 
the piece, with an implied liberty, 
from the usage of the place, to be 
absent when the servant pleases, 
but not to work for any other 
master, and service under it, are 
sufficient, though the servant may 
have absented himself at different 

times 



i 
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times in the course of the year ; 
jRejc V. Birmingham^ //. IJO G. 3. 

Fag€ 333 to 336 

II. A militia'tnun being hired for a 
year, with an express agreement 
that he shall be absent on duty 
for a month, and, in lieu thereof, 
ser*v€SL month over the year, gains 
a settlement, without serving the 
additional month ; Rex v. IVinch- 
comb, E. 20 G, 3. 39* to 393 

^2. A certificated person having re- 
turned to the certifying parish, 
and remained there 18 years, a 
son, who was born to him there, 
being kired^ and seruing for a 
year, in the parish certified to, 
gains a settlement in that parish ; 
Rex V. Frampton, T, 20 G. 3. 

418, 419 

13. When a hiring^ on the face of it, 
necessarily appears to be for less 
than 365 days, no usage to consi- 
der the time specified in the hir- 
ing as a year, will' make it suffici- 
ent for the purpose of gaining a 
settlement; Rex v. Hamvoody T, 
20 G. 3. - 439 to 44.1 

14. Bat a hiring for a year from 
Whitsuntide to Whitsuntide ^ if 
such hiring is according to the 
usage of the country, is sufficient, 
although the space of time should 
be less than a year. 440, 441 

15. A hiring on the day after Mi- 
chaelmas ^ to serve till the Michael- 
mas following, is sufficient, " till 
Michaelmas' being inclusive ; Rex 
V. Sydertony E. 17 G. 3. 

4t.l,&n. [1] 

16. If the name of a former occu- 
pier, who, to the knowledge of the 
parish officers, is dead, is conti- 
nued in th^ poor-rate^ but the pre- 
sent occupier pays, he shall gain 
a sc ttloment ; Ilex v. Iltckmond- 
•wicke, i/. 21 G. 3. - 5()4 

17. NVhcn the title of the poor rate is 
— *' so much in the pound" — and 
the paupir's name is inserted in 
the rate, and, also, his yearly rent, 



and he pays at the rate of 2s. in 
the pound for bis specified rent, 
though nothing is written against 
his name in the column of *^ sums 
assessed," this is a sufficient rat- 
ing and paying for the purpose of 
gaining a settlement; Rex v. Cor* 
hopfptouy H.fll G. 3. 

Page 621, 623 

18. If a man who is insohfeni^ has 
conveyed his estaie to trnsiees^ for 
the payment of h^s debts, aM af- 
terwards, before the trust is per- 
formed, gets fraudMteutljf into^oc* 
session^ he will not gain a settle- 
ment by residing 40 days ; Rex v. 
St. Michael\ £. 21 Q. 3. 

630 to 63ii 

19' Persons entitled to administra- 
tion or dower 9 who reside on the 
estate, without administration 
granted, or dower assigned, do not 
gain a settlement. - 631 

20. Qu. If a sole next of kin would 
gain a settlement by residence^ bcr 
fore administration. • 63 1 

21. A settlement may be gained by 
residence on a mere equitable es- 
tate. - 631,63^ 

22. A mortgagor in possession gains 
a settlement. - 63S 

t 23. So, it should seem, does a 
mortgagee in possession. 632 

24. When a servant has resided part 
of the year in one parish, and part 
in another,, at difierent intervals, 
making, when added, more than 
40 days in each, his settlement is 
in the parish where he slept the 
last night ; Rex v. UulUind^ £. 
21 G. 3. 657, 658; Rex v. I'ues- 
ton, E. 23 G, 3. 658", n. [135] 

25. A marriage is void, and no set- 
tlement gained under it, if cele- 
brated in a chapel erected since 26 
Geo. 2. (unless cured by 21 Geo. 
3. c. 53.) although marriages de 

facto may h?ive been frequently 

celebrated there; Rex v. North- 

Jidd, E. 21 G. 3. Go9 to 60I 

26. An estate being devised to tms^ 

tcts^ 
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teeSy to be sold to pay debts, and 
to divide the surplus, if auy, be- 
ttt'een A. B. and C, A, has an 
equitable interest in the estate, and 
by residing on it forty days, gains 
a settlement ; Rex v. IVivelinghamy 
T. 21 G. 3. Page jG? to 770 

f 27. But a person, though solely 
entitled to adminuit ration, if the 
whole would not thereby have 
vested in him for his own use, does 
not gain a* settlement by a reni- 
dence of 40 days on premises held 
for a term of years determinable 
on lives ; Rex v. North Curry y M. 
22 G. 3. 770, n. [f l6'5] 

2S. Hesideuce oh an estate coming 
by de<vise, tliough under the value 
of ^30, gains a settlement, a de- 
vise not being a purchase within 
the meaning of 9 Geon 1. c,7'. 
Rex V. IVivcluighamy T, 21 G. 3. 

767 to 770 

29- Residence oh such an estate 
(No. 28.) though the devised inte- 
rest is only equitable, discharges a 
certificate. - 770, n. [l] 

+ SEVERANCE in Pleading. 

t V^^ Noli Prosequi, No. 1, NoN- 
Pres, No. 6, 7, 8, 9. 

SHERIFF. 

1. If a bailiff on aji. fa. against the 
goods of A, take those of B. an 
action of trespass lies against the 
sheriff; Ackworth v. Kemp, M. 

19 G. 3. - 40 to 43 
t 2. The sheriff is answerable for the 

official acts of his t//ufer-sherHf. 

43, n. [II] 

3. Service of a rule to return a urit 
on the sheriff's agent in town, is 
not good service ; Rex v. Cotes, T. 

20 G. 3. - - 420 

4. By the true construction of 20 G. 
2. c. 37. a sheriff' is not liable to 
be called upon to return process, 
unless withiq six lunar months 



after the expiration of his office^ 
and the day on which he goes out 
of office is to be reckoned part of 
the six months; Rex v. Adderfy^ 
M. 21 G. 3. Page 463 to 465 
<t& 5. And the only way to cal! 
upon him (so as to subject him to 
an attachment) is by a rule of 
court; Rex v. Jones, B. R T. 27 
G. 3. - 463, n. [<a>] 

6. In an action against the sheriff', 
for taking goods, without leaving 
the amount of a year's rent, the 
declaration need not state all th6 
particulars of the demise, but if it 
does, they must be proved as laid; 
Bristow V. Wright, E. 21 G. 3. 

665 to 669 

7. A sheriff, or his officer, is not li- 
able to an action, for arresting ti 
certificated bankrupt, a peer, a dis- 
charged insolvent debtor, or a per- 
son who took the benefit of 20 G. 
3. c. 64. although the party is 
privileged from arrests; Tarlton 
v. F'lshcr, £.21 G. 3. 

671 to 677 

8. Vide Attachment, No. 4. Bail, 
No. 4, 5. Elegit, No. 1, 2; 
OMis-REciTAL, No. 4. Un- 
der-sheriff. 

SHIP. 

1. What debts contracted by the 
captain shall not be a liin upon 
thf-ship. Vide Lien, No. I. 

2. A captain can only h3rpothecate 
the ship in foreign ports. 103 

3. Vide Freight. 

^IIIP 'Damage. 
Vide CHARTER-Pa;Yy, No. 2. 

SMUGGLING. 

Vide Admiralty, No. 1, 2. Costs, 
No. 1. Di^iGESy No. I. 

SOLVIT 
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SOLVIT post Dim, 

Qu. Whether the pica of solvit post 
diem can be plcadcil to an action 
on an annmty bond. 

Page 520, 521, 522, 526, 527 

t SPECIAL Memorandum. 
Fide Bill, No. 1 , 4. 

t SPECIAL Verdict. 
t Vide McjROBR* No. 1. 

SPIRITUAL Court. 

1. An action will not lie for a mali^ 
cious prosecution in the spiritual 
court, without shewing that the 
suit there is at an end ; Fishir v. 
Bristow, r. ipG. 3. 215 

2. Vide Apparitor. Probate. 
Proctor. Prouibition, IIe- 

C18TER. 

STAMPS, 

X.J[f the admissions of several persons 
to the freedom of a corporation arc 
entered on one stamp, the admis- 
sion only of the first is good. 

217,218 

2. So, if two or more defendants in 
different actions are put into the 
same affida<vit to hold to hail, it is 
not good, unless (perhaps) against 
the first named ; GiWy v. Lockyer, 
T. 19 G. 3. - 217,218 

t3. So an ajlidavit to hold the same 
defendant to bail in two actionsy 
viz. debt and assumpsit ^ is void as 
to both actions. 218, n. [t64] 

STATUTE. 

1. All statutes in pari materia are to 
be construed as one law. 30 

t 2. Difference between the words of 
2 G. 2. f. 22, & 32 G. 2 c. 28 

(railed the lAtriW AiiJ a^ to th" 



time when the 9s, Sc 4d, (called 
the groats) are made payable to 
an insohvent debtor. 

Page 68, n. [+ t^S] 
1 3. Qu. Whether 23 H, 6. c. y. 
(relative to sheriffs' bonds) is a 
public or pri^uate act. 

96, 97y & n. [12] 
<a> 4. That act (No. 3.) determined 
to be a public act ; Samuel ▼• 
Enfons, B. R. T. 28 G. 3. 

97, n. [12 <©•] 

5. It is an offence at common law, 
to obstruct the execution of a 
paver created by statute and in^ 
dictablCf without concluding con- 
traformam ^tatuti ; Rex v. Smitk^ 
^. 20 G. 3. 441 to 446' 

6. Rut an indictment for an offence 
created by statute, must conclude 
contra formam statuti 

<&• 7. Vide Private Statute, Pub- 
lic Statute. Oyer, No 4. 
8. Table of the differfxt 

STATUTES cited AND OBSERVED 
VPON, 

Henry III. 

Att, Regn, 

9. (Mag, Chart, J cap, 30. p. 
607, ()08, 
52. (Mar lb J cap, 14. p. 19O, 

191* 

Edward I. 

13. St, 1. (JVestm. 2. J cap* 

1 8. p. 474. 

— — cap, 19. p. 545. 

— — cap. 30. p. 437, n. [1], 

795. 

— St. 1^. (St. of Winchchter) 

cap. 1 . p. 704. & n. [a] 
18. St. \, (ll^i'stm.S. or Quia 
Empt.J 627, & n. [I] 

Edward III. 

1. St. 2. cap. 9, p. 190. 

14. cap. 39, p. 30. 

2S. cop. 
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edwa&d hi. 

An, liegtt. 

28. cap, 11. p. 704, &n. (a) 

31. St. 1. cap. 11. p. 545. 

Richard IL 
2. St. I. cap. 5. p. 351, & n. 

6. Cfl/7. 5. p. 795. 
13. 5/. 1. cap. 5. p. 6l5, n. 
15. cap. 3. p. 98, n. 6l5, n. 

Henry IV* 

2. cap. 11. p. 6l5, n. 

Henry VI. 

23. cap. 9. p. 94 to 97. 

— cap. 15. p. 475, n. [1] 

Hexry VI r. 

3. cap. 10. p. 561, h. [5], 

709, n. 7^2, n. [2], 753, 
n, 
19. cap. 20. p. 752, n. [2], 
753^ 11. 

Henry VIII. 

22. cap. 5. fSt. of Bridges and 
Highwai/Sy p. 189, ^ n. 
(gh 190. 
t27. ctf/>. 10. est. 0/ Uses J, p. 
774, & n. («) 

32. c<7j?. 1. est. of Wills), p. 

. 34, & n. (c) 

— cap. 28. p. 570, 573y 574. 

— cfl/>. 39. p. 115. 

33. cap. 39. p. 415. 

47. cap. 9. (6Y. against Usvry\ 
§ 3, 5. p. 236, n. (i) 
§ 2. p, 739, 740. 

Philip and Mary. 

1 & 2. cap. 7. p. 256. 
4 iSc 5. f i^rir. ^c^J p. 401 to 
406. 



Elizabeth. 



An. Regn. 



5. 



cap. 4. p. 518, ^35f p. 
519. 

— cap. 9. § 12. p. 556 to 

561. 
8. cap. 5. p. 614, n. 

13. cap. 5. p. 87. 

— cap. 7^ §2. p. 716, n. [l] 

— cap. 8. {St. against Usnry)^ 

p. 236, n. (2), § 2. p. 
739. §3. p. 741. 

— cap. 10. p. 570, 573, & n. 

(fl), 574. 

— cap. 29. p. 537. 

14. cap. 11. § 19. p. 567. 
18. cap. 3. p. 10, n. § 2. p. 

662;&n.((i) 

— cjp. 11. p. 573, & n. (a). 

p. 574. 
27. cap. 4. § 2. p. 716, n. [l] 

— cap. 5. p. 61. 

— cap. 8. p. 351, 352. 

— cap. 13. p. 465, & n. (f), 

704, n. (fl) 
31. cap. 5. § 5. p. 235, n. [15] 
43. cap. 2. p. 1 16 to 118, 302 

to 305, 346 to 350, 426^ 

n. (A) 

Jam'es I. 

1. cap. 15. p. 87. § 2. p. 
296, + p. 84, n. [t 39], 
to 93, n. [t] 
3. cap. 7. p. 200, n. 
— . cap, 8. p. 6. 

— t ^(^P- 15. p. 244 to 246, 

245, n. [2], 264, n. (tf), 
n.(b) 

7. cap, 5. p. 307, 308. 
21. cap, 17. {St. against Usu- 
ry), § 2. p. 741. 

— cap. 19. § 11. p. 317 to 

320, t 167, n. [t], 320, 
n. [t 87] 



Charles I. 
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Charles I. 

j4h. Regn, 

3. cap, 1 . {Petition of Rights) 
§ 6. p. 423, & n. (6) 

Charles IT. 

12. cap. 13. est. against Usu- 

ry), §2. p. 741. 

— cap, 23. S 36. p. 552> n. 

— cap. 24. § 33. p. 549 to 

553, 549, n. (fl), ^^5. 
p. 412, t § 33. p. 553, 
n. [t 113], 555, n. [t] 

13. St. 1. cap. 5. § 2. p. 592, 

& n. (c) 
13 & 14. cap. 12. § 2. p. 193. § 21. 
p. 349, 350. 

15. cap. 11. 4 1. p. 413. § 13. 

p. 412, 413, 414, 415, 

417, n. 

16. cap. 7. § 3. p. 7*^2, n [l], 

743. 
16& 17. cop. 3. p. 190. 
. . cap. 8. p. 6l. § 1. p. Il6, 

n. 
22&23. cap. 9. § 136; or st. 2. 

cfljo. 5. § 14JI p. 780, &c 

n. (a) 
cap. 25. p. 29, 30. § 3. 

p. 346. 
29. cap. 3. ( St. of Frauds and 

FirjuricsJ § 5. p. 35, 

38, & n. [<33-J, 241 to 

244, & n. [2], § (). p. 

35, 244, n. [2], § 7. p. 

25. 
31. cap. 1. § 54. p. 423. 

William akd Mary. 

1. scis. 2. cap. 2. (Bill of 

Rights J § 1. art. 5. p. 
592, & n. ((0 

2. «CM, 1. cflp. 5, § 2. p. 

280, 281. 

3. cap. 11. § 11. p. 333, & 

n.[l] 



13. 



William asd Mabt, 

An. Rcgn. 

3. cap. 14. p. 71*^. 

4« cap. 1 . § 6. p. 625, k n. 

[1], 626,&n. (6), il3, 

■ p. 625, & a. r2]. % 34, 

p. 626, & n. (c) 

t 4 & 5. c(^. 1. § 6. p. 625, n. [l] 

cfljj. 24. p. 1 sr. 

5.* cap. 20. p. 5C5» 

William III. 

7. cap. 3- p. 591, n. [1], § 1. 
p. 591, n. [2] 

— cap. 32. § 4. p. 189, & n. 

8 & 9. cap: 11. p. 50. §8. p. 521, 
t i 4. p. 108, n. [+ 46] 

•- cap. 30. p. 310, n. [l] 

09 & 10. cap. 17. § 1. p. 299, n. 

cop. 5. p. 415. § 17, 18* 

p. 417, n. 

Ank£. 

1. St. 1. cap* I. § 8, p. 546, 
&c n. (a) 

— St. 2. cap. 3. p. 417? n. 

3 & 4. cap. 9. § 5. p. 299, n. 

■ cop. 18. p. 188, 189. 

4. cap. 3. p. 190. 

4 & 5. cap. 16. § 5; p. 678, n. [2], 
709, n. [2 J, §9. p. 280, 
281, 282, 283, § 12. p. 
520,521,522,523,524, 
§ 16. n. 486, n. (a), § 
17. p. 102, n. [1], t§ 
10. p. 23,11. [t 10] 

cap. 17. p. 168, n. [t] 

5. cap. 14. p. 29, 30. 

6. cap. 37. p. 607. 

7. cap. 21. § 11. p. 590, & n. 

(«) 

8. cap. 9. § 6. p. 413. § 9. p. 

413. § 19. p. 413, 414. 
§ 27. p. 413, 414,415. 
— cap. 14. § 11 p. 665 to 669. 

9. cap. 
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Anne. 

An, Regn, 

9. cap, 11. § 47. p. 552. 
+ — cap, 14. § I. p. 741, 743, 
§ 2. p. 696^ n. (6), n. 

(c) 

— cap, 20. p. 154, 156, .157. 

§ 8. p. 397 to 401. 

— cap, 21. 5 7. p. 413. 

— ccrp. 27. p. 607. 

12. 5f. 1. cap. 2. § 37. p. 552. 

— st, 2. cap, 16, (St, against 

Usury J, p. 235, & n. 

(w), 236, 237, 741, 743. 

* 

George I. 

1, 9t, 2.' cap, 5, § 6. p. 435, 
n. (a), § 4, 6, 8. p. 699 
to 707, 702, n. [3], to 
704, n. 

5. cflp. 11. p. 29,30. 

5. cfl;i. 13. p. 61. 

6. cap. 21. § 20, 21. p. 549, 

550, 552, § 22. p. 550, 

551, §31. p. 609, &n. 
(a), t § 21. p. 553, n. 
[t 113], 554, n. [t], 
555y n. [+], h 22. 553, 
n. [t 113], 554, n. [t] 

7. cap, 31. p. 164, 165, & n. 

9. § 1, 2. p. 670, & n. 
(6), t p. 167, n. [t], 
168, n. [t] 
t 8. cap. 18. § 16. p. 554, n. 

9. cap. 7. p. 767 to 770. § 4. 
p. 117, n. (i), 331 to 
333. § 8. p. 193, n. (y) 

— cap. 22 (Black Act), p. 

704, n. ib) 
f 10. cop. 10. § 42. p. 553, n. 
[t 113], 554, n. [f], 
555, h. [f] 
t 11. cap. 30. § 16, 19. p. 553, 
1). [t 113], to 555, n. 
't]» § 27. p. 555, n. 
It 114] 
<l> 12. cap. 29. p. 330, n. [<l>] 

— cap. 29. p. 218, n. (/i), § 2. 

p. 467, n. (a) 



Georoe XL 

An. Regn. 

1. .s^ 2. cap, 16. § 3. p. 551, 






4. 
5. 



6- 

8. 
11. 



12. 
17. 

tip- 



20. 

21. 

t 23. 



t24. 






cap. 23. § 23. p. 200, n. 

cap, 24. p. 16. § 4. p. 426, 
n. (fl) 

cap. 28. p. 176. § 5. p. 627» 
628. § 6. p. 568. 

cap. 27' p. 218, n. (k) 

cup. 30. p. 160 to 166, 228 
to 231. §9. p. 46 to 49. 
§ 11. p. 695, n. [3], to 
698, n. § 28. p. 408, & 
n. («), § 29. p. 408, & 
n.(r), 584,585,§41. p. 
257 to 260, 258, n. [1], 
t § 13. p. 676, n. (fl) 

cap. 3. p. 9. 

cap, 16. p. 704, n. (a) 

cap, 19. § 14. p. 246. § 18. 
p. 176, n. [17], 668, & 

»• W> § 19* P- 280. ^ 

21. p. 283, & n. (a) 
cop. 13. § 6. p. 200, n. 
cap, 34. § 2. p. 619, n. & 

n. (a) 
cop. 32. § 2. p. 166, n. 

[t55], 167, n.[t], 168. 

n.[t] 
cap. 34. p. 107. ' 

cap, 37. p. 315, & n. (^), 

316, 468 to 472. 
cap, 37. § 2. p. 463 to 465. 
cap, 3. p. 218, n. {h) 
cap, 2. § 3. p. 554, n. [f ] 
rap. ll.§ 1. p. 194. 
cap, 27- p. 38, & n. («), § 

1. p..382, n. (2) 
cop. 30. p. 245, n. [2], & 

n. (a), § 1. p. 246, n. 

[1], §20. p.264, n. (a), 

cap, 33. p. 246, 247, 381, 
382. §l.p.382,&n.(2), 
§ 4. p. 264, & n. [1], 
381, n. [15], § 19. p. 
264, n. [1], 448, 449. 

cap. 18. § 1. p. 108, & n. 
(c), &n.[t46] 

rO^i II I' 



,[t46] 
«>25. 



cap. 
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George II. 
An, Regn, 

<3025. cap. 6. § 10. p. 38, n. [<t>] 

— cop. 42. p. 381, & n. [l6] 
26. cap. 33. § 1, 8. p. 659, 66*1, 

n.[l3 
29- cap. 34. § 2. p. 619, n. & 

n.(6) 
30. cap. 2. p. 423. 

— cap. 19. § 75. p. 200, n. (d) 
32. cflp. 28. {The Lords' Act), 

§ 13. p. 68 to 69 

George III. 

4. cap. 2. § 32. p. 626, & n. (c) 

— cflp. 3. § 22. p. 424, n. (fl), 

§ 33. p. 424, n. (c), § 
73. p. 425, n. (e) 

— cap. 15. § 46. p. 108, L n, 

5. ca;?. 14. § 3,4, 517, 518. 

: — cap. 30. § 13. p. 676^ & n. 

<«) ... 

13. cap. 15. {JVeUh Juris fiic^ 
tionAct). p. 213, n. [10] 

— Cflp. 78. § 45, 47. p. 421, & 
n. (11), 422, & n. (a) 

cap. 91, p. 441 to 446. 
cap. 5. p. 254, 255. § 1, 2. 

p. 254, n. [I], 255, n. 
cap. 38. p. 97 to 101,393. 
cap. 18. p. 441 to 446. 

— cap. 26. p. 484, n. [l] 

— cap. 45. p. 15 to 16. 

18. cap. 52. p. 100. § 12. p. 
472, & n. (fl), § 14. p. 
472, U7, 40, 41. p. 670, 

tz n. [1], & n. («),671, 
677, & n. {b). 

— cap. 60. p. 592, & n. (A), 
593. 

19. cap. \6. p. 423, k n. (fl), 
§ 26. p. 424, u. (a), § 
31. p. 424, n. (*), §37. 
p. 424, n. (c), § 80. p. 
423. 

— cap. 57. p. 401 to 406, & 

n. [1] 

— ca^. 60. p. 401 to 406, & 

n. [1] 



14. 
16. 



17. 



George III. 
An. Rrgn, 

19. atp. 67. p. 325, Sc n. (f), 

4 2. p. 619, n. k n. (c), 
t ^21. p. 6*8, & n.(fl), 
§ 44. p. 647. 

20. cap. 12. ^ 26. p'. 424, n. 

(fl), S 31, p. 424. n. (6), 
^37. p. 424, n.(f), ^71. 
p. 486, & n. (c), i 77 f 
p. 425, n. (0, § 79. p. 
423, & D. (c) 
+ — cap. 17. (F&tt^^s Act) 277, 
n. J[t]» Errata. 
•— f<7/>. 64. p. 671 to 677* 

21. cap. 53. p. 66\, n. [1] 

f — « cap. 55. S ^7* p- 554, n. 

[t], &n.(c) 
•^ «. cap. 64. p. 554y o. [f ], & 

n. (rf) 
f 22. cap. 25. § t, 2, 3. p. 650, n. 
(Qy 26. cflp. 57. S ^- P- 93. n. [<t>] 

STOCK. 

1. An ac/soft on the case will lie 
against the Bank, &c. for refusing 
to tfansfer stock ; Rex v. Tie JBojU 
of England, M. 21 G. 3. 

524 to 526, 528, n. [l], 529, ti. 

2. Stock given by •aill does not vest 
immediately in the legatee, but in 
the executor or administrator in 
trust for him. - 625, 526 



STORES. 

The captain of a ship has not a lien 
on the ship for stores and provi- 
sions furnished on his credit ; IVil* 
kins V. Carmickael, H. 19 G. 3. 

101 to 105 



t SUBSCRIBING Uitneu. 

f Vide ACKVOWLEDGEMEKT, No, 1, 
2. EVIDEKCE.. 



t SUPPRESSIO 
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t SUPPRESSIO Vtri. 

f.Anocftm nill lie for &nippnt$iO 
veri in a return u well as for an 
alitgatioJiUn. Page 158, 159 

SURETY. 
Vide BASKaoPT, No. 7, 13, 14, 15, 
l6, 17, 18. 

SURPLUSAGE. 

Insiaocrs of wlat shall be deemed 
surplusage. Vide Admimistra- 
Tiox,No.2. All£6ATiok,No.1. 
JuDaMiNT, No. 5. 

SURRENDER. 

1. X surrender executed by ft mineu 
. removes [he objection of interest 

althoush the surrenderee refuse to 
accept It ! Guodtiile v. Welfard, E. 
19 G- 3. - 139 to 141 

2. Surrender of co;>^AoU. J'irfeMoRT- 
OAOE, No. 15, 16". Will, No. 54. 



TAX. 

Vide Lahs^Tox, 

TAXATION ofCottt. 

Ki'rff Agent, No. I. Attorsst, 

>o. 4, 5, 6. Costs, No. IC. 

TENANT. 

1. Tenants in tmcitnl demttne arc 
exempt from serving on Juriet ii) 
llie courts of common law. 190 

S. Fiife Custom, No. 4. Deuahu, 
No. 1,2, 3, 4. DisTKESS, No. 1, 
2. Lbasb. PoOK-ila/e, No. 1*. 
Release, No. 2. 

TENDER. 

Vide f Bill, No. 3. Costs, No. II- 
Voi. II. 



The word " ititm^ binds the party t» 
a liters recital. • Fage lifA 

tTERM. 
■f Vide Lease. 

TESTAMENT, TESTATOR. 

Vide Will. 

Oy- TESTAMENTARY Paper. 
ia> Vide Feme Covert, No. 5. 

" TILL." ,.j 

Instance vhere the expression ** till 
such a day," includes the day; 
Rei V. SgdertoM, E. IJ G. 3. 

44Iin.£l] 

TILLAGE. 

Theffarafeoftillage. VideLiMiTA- 
TioH of Action*, No.T. 

TIME. 

The time allovcd in different cases 
by statute, construction of law, or 
the rules of practice. Vide Hot 
and Cry. Hundkbd, No. S. In- 
suKASCE, No.4Cl, 42, 43. Month. ■ 
Plea Pleaded. SUERirp, No,4. 

TITLE/or fc/j/ Orders. 
I. The form of one. - ]42_ 

9. The nature thereof explained. 

I4e to 148 
3. If the title is an appointment to 
be curate of the rector's church — 
till otherwise provided of some 
ecclesiastical preferment, or, for- 
fault by him committed, lawfully 
removed — the party cannot be re- 
moved, without cause, while the 
grantor remains rector of (hat 
parisli; Mttrtyn v. Uiud, B. R, 
E. 16 G. 3. - 143 to 147 
Ii 4. An4 
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4. And he may bring(UJuni;iti(ai;ainst 
the rector for tha salary ; Martyn 
y.Uiiui, B. R. E. 16G.3. 

Pagt 143" to 14S 

5/ BiA, if the recloT is, bond fide, 
preferred to aaother living, the 
obligation ceases; Marlyn v. Hind, 
E. 19 G. 3. . 142 to 146 

6. A readerihip ia not ecclesiatlical 
pTPfetmetit within the meaDing of 
such a title (No. 3.)t Marlya v. 
Jlind, E. 19 G. 3. 142 to 148 

TOLLS. 

I. Tolls a^ rateahU to the pobr. 

305, & n. [2] 

0^ 2. A genkta\ iitddntaltiM astamp- 

tU will lie for tolls. 728, n. [<37-] 

TOTAL Lou. 
Viit InbOrarce, No. 10, 12, 50, 
AS, J3. 

TOWER Bamkti. 

The eiwrt of the Towr Hamktt. 
Vide Coo»T, No. 6. 

t TRADER. 
i Vide BANxavrr. 

TRANSFER. 
Tiit Stock, No. l. 

t TRANSCRIPT. 

■f Only a transcript of the record is 
, removed into Com. Scacc. on a 
writ of error from B. R. 

352, n. [3] 

TRAVERSE, 

Though, in general, a traverse ought 
to conclude with a Ter^caiion, 
yet, when it di-nics the whole sub- 
stance of the plea, the proper con- 
clusion ia tu the rovntry. 
95, Q. [10], S6, n. 429, n. [1] 



TREASON. 
1 . A party iniictei for higk treasea 
is entitled to a copy of the indict 
meal, and tisti of the vtMeMn for 
the Crtwn, and of the jarymen 
who are to be returned on the 
panel, ten days befors his aiw 
raignment 1 Rex y. Lord Ge»rge 
Gordon, H. 21 G. 3. 

P<i«5S0,S91,&a. [1], [2] 

3. It is Aigi treason to attempt by 

intimidation and violence to cen»> 

pel the repeal of a law ; Rtx t. 

Lord George Cordon, B. 21 G. 3. 

590 to 592 

3. The method of procedore on a 

trial at bar for high treason ; Ra 

v.LatdGeorgeGm^on, 11.21 G.3. 

690, 591 

TRESPASS n Sf jTmit. 

1. Trespass will lie against tha *)if 
rif if hii i^ctr takes the goods of 
J. on ifi.Ja. against those of B. ; 
AcktEOrth V. Kevme, M. 19 G. 3. 

40 to 43 

2. Bankruptcy is not a bar to trev 
pass for metne profit* ; Goodtillt *. 
Norti, H. 81 G. 3. 584, 585 

3. Trespass will not lie for an im- 
prisonment which was metrly in 
consequence of the capture of a 
skip as prize, although the ship 
shall have been acquitted; Le 
Caux V. Eden, B. 21 G. 3. 

594 to 613 

4. Qm. If it will lie for unnecessary 
personal severity by the coptar, 

599,601 

5> The defendant may avail bimietf 

of the defence of capba^ as prist 

on the plea of the geaeralumti 

Le Cau v. Eden, H. 21 G. 3. 

594 to 013 
ff. Trespass will not lie agutiat the 
ikerlff or his t^cer for arrctting a 
certificated bo M inpt, a peer, a dis- 
charged tntolreat, &c. Tarlton *. 
Fiiicr, E. SI G, 3. 671 to 677 
7. Install^ 
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7« Instances where a man may jw- 
tifji going on another's land. 

rage 7^7 

8j Vide Costs, No. 2, 19. Non- 
Proif No. 9. Pleading, No. 10. 

TRIAL. 

L. When the cause has been sus- 

. pehckd, after issue joined, lor 

above a year, the defendant is en- 

. titled to a term's notice uf trial. 

^. But, not if he himself has stopped 
the plaintiff by an injunction; 
Hayley v. Riley, H. 19 G. 3. 

71, 72 

9. The same exception to the rule 

holds in the court of Common Pleas. 

72, IL [7] 

4. Inferior courts cannot grant a 
new trial. - - 380 

5. If a party refuse to consent to 
the examination of a witness to 
an essential fact by commission, 

. when his presence cannot be com- 
pelled, or to admit the fact, the 
court will assist the other party, 
by putting off the trial ; Furlcy 
V. Newnhamj T, 20 G. 3. 

419,420 

6. The grounds for granting a trial 
at bar. - 437, 438 

7. The court may lay the party 
applying for a trial at bar under 
the terms of paying bar costs, and 

. receiving only Nisi Prius costs ; 
Holmes v. Brorwn, T. 20 G. 3. 

437, 438 

3. Where a new trial has been grant- 
ed, and nothing said in the rule 
about the costs of the first, al- 
though the second 'verdict is for 
the same party as the first, he 
shall not have the costs of the 
first trial ; Mason v. Scurraj/j T, 
20 G. 3. - - 438 

9. Vide PsLACTicZf No. 4, 5. 

TROVER. 
U If a horse is given in exchange 



for another, which is warranted 
sound, and proves unsound, tro- 
ver will not lie for the horse^ 
given in exchange ; Power v. Welis, 
B. R. E. 18 G. 3. 

Page 24, & n. [8l 

2. A demand against a bankrupt 
cannot be set ojf, in 'an action of 
trover by his assignees, for a con- 
version subsequent to the bank* 
ruptcy ; JVilkins v. Carmichatl, H.- 
19 G, 3. - 101 to 105 

t 3. But a demand in trover, wheit 
for a liquidated amount, may be 
proved under a .commission of 
bankruptcy, - 1()8, n. [t] 

TRUST, TRUSTEE. 

t 1. A bare trustee is sl competent 
witness to prove the execution of 
the deed to himself. 

141, n. [t5l} 

2. Vide Ejectment, No. 3, 4. 
Equitable Estate, Insolvent 
Debtor, No. 5. Stock, No. 2. 
Will, No. 33. 



U. 



UNDER-LEASE, UNDER-TE- 

NANT. 

Vide Covenant, No. 4. Lease, 
No. 5, 8, 9, 10, 11, 14.- 

t UNDER-SHERIFF. 

1 1 . Service of a rule on the under- 
sheriff's agent in town is not good 
service; Rex v. Coles, T. 20 G. 3. 

420 

+ 2. But service at the offices of the 
agents for the under-sheriffs of 
London, Middlesex, and Surry, is, 
because they are considered as 
the offices of the under-sheriffs. 

420 

•f 3. FfVfc Sheriff. 

i i 2 UNDER- 
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UNDER-WRITER. 
Vide Insurance. 

UNIVERSITY. 
Vide OxFORP. 



+ USAGE. 

t Instances where usage may be given 

in rcidcnce. 
• Fage 510 to 513, 515, 654, n. [t] 

USE. 

1. A declaration of uses not in writ- 
ing will rebut the resulting use to 
the conusor of a^nr, in favour of 
the conusee, - 2$ 

S. Uses and trusts were originally 
the same. • 774 

3. Firff FiNi. No. 1,2. 

t4. The Statutes of uses. Vide the 
Table of Statutes after title Sta- 
tute. 

USE and Occupation. 
Vide Court, No. 4. 

USURY. 

l..If there is an agreement to pay 
legal interest, and a premium is 
paid down, over and above the in- 
terest, the agreement is usurious 
and void; Fisher v. Beasley, T. 
igG.S. - 235 to 237 

S. But the penalty under 12 Ann 
it, 2. c. l6. is not incurred, if the 
premium itself docs not exceed 
legal interest, nor till more than 
legal interest is actually received; 
Fisher v. Beaslet/, T. 19 G. 3. 

235 to 237 

Sl Therefore, an action may be 

bioiisht for the penalty, though 

" ' mure than a year has elapsed since 

the piiymcnt of the premium, if it 

' is not a year since what has been 



paid exceeded legal interest; FisAer 
\.Beasfey,T.l9G.S. 

Fage 235 to 237 
4. When, upon a negociation for s* 
loan of money, the lender sayt, he 
cannot advance the money, but 
will furnish goods, which the other 
takes and seUs, if the security giveq 
is* for a sum of money madfe pay* 
able at a future day, greatly e^* 
ceeding the value of the goods and 
5 per cent, interest, this is an nsii« 
rious loan, and the security and 
contract are both v<rid; Lowe ▼•• 
JFtdUr, T. 21 G. 3. 736 to 744 
1 5. Equity will assist the borrower 
on an usurious contract, to retaia 
all but the legal interest* 6S7$ n^ 
f 6. Or to recover back what has 
been paid on such a contract 
(No. 5.), above the principal isnd 
legal interest. - 698, n. 

t7« For which also (No. 5.), an 
action will lie. - 697, n. 

08. And if a party pawn goods on 
an usurious loan, ne cannot re* 
cover back the goods in trover, 
unless he has first tendered the 
money really advanced, and legal 
interest ; Fitzmy v. (kdllim, £. JL 
£. f6 G. 3. 698, n. [<{>] 

9* A hill of Exchange given upon an 
Usurious contract is void in the 
hands of i|n indorsee^ though for 
valuable consideration, anc| with* 
out notice; Lowe v. Waller, T. 21 
G. 3. - 736 to 744 

<t^ 10. It is not usury for a country 
'banker in discounting bills to take, 
over and above the 5 per cent, dis- 
count, a commbsion, agreeable to 
the usage, on the amount of the 
bill ; Benson v. Farry, B. R. M. 
21 G. 3.. - 236, n. [«>] 

\\. Vide <Sy^ Ambvdicbnt, No. 9* 

Plbading, No. 12. 
1 12. Statutes of Usuiy. Vide tha 
Table of Statutes after title Sta- 
tute. 



VALUABLfc 
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V. 



VALUABLE Consideration. 
Vide h\\,L of Exchange, No. 5, 7, 

12, 15, l6, 17. CONSIDKRATION. 

Decree, No. 1. Equity, No. 1. 
Gaming, No. 3. Judgment, 
No. 7. Power, No. 4. 

VARIANCE. 

1. Where a word is mis-recited and 
mutilated, in an indictment y and 
the party has bound himself to a 
literal recital^ it is fatal, if the 
mutilated word is itself a word, 
though it do not make sense with 
the context; but^not if it is not a 
word ; Rex v. Beech, M.150.3. 

Page 194, n. [25] 

2. Yet " AustriaUa** in the name of 
the South Sea company, instead of 
Australia, has been held to be fatal 
in an action. l^*^* n. [25] 

5. In an action founded on a statute 
of Ph. and Mar. it is a fatal mis- 
take in the description, to declare 
upon it as of the same year of 
both ; Rann v. Green, B. R. M. 
17 G. 3. - - 402 

4. In an action against the sheriff 
for not leaving a year's rent, if- the 
demise is particularly set forth, 
and not proved as laid, it is fatal ; 
Bristow V. f Fright, £. 21 G. 3. 

665 to 669 

5. A promise being declared on to 
deliver — ** good mercbandizable 
wlieat" — and the evidence being of 
a promise to deliver — *• good se- 
cond sort of wheat" — the variance 
is fatal. - - 666 

6. Upon an issue — " Whether 4. de» 
vised to B. and bis heirs" — it is a 
fatal variance if the evidence is of 
a devise—** to C. for years, remain- 
der to jB. in fee." - 666 

7 . In debt for rent, the declaration 
being ou a demise " fur £15 rent/' 



under a power " to make leases for 
21 years," and the evidence^ being 
of a demise for " ;€15 renf, and 
three fowls,*' under a power " to 
make leases for 21 years in pos- 
session, and not in reversion, ren- 
dering the ancient rent, and not 
dispunishable of waste," the vari- 
ance is fatal. - Page 666 

8. In an action by a landlord against 
his tenant, for nr«»H gently keeping 
his fire, if the declaration is of a 
demise for a term of years, and the 
evidence of a lease from year to 
year, it is fatal. - 66S 

9* So, in an action on 11 Geo. 2. 
c. 19. 5 18. for double rent, if the 
plaintiff declare on a demise for 
three years, and prove a lease from 
year to year; Shute v. Homsey, E. 
19 G. 3. - 668, & n. (c) 

10. What introductory words bind 
the party to a literal recital. Vide 
Recital, No.l, 2. Mis-recital. 

VENIRE Jc wovo. 

1. A 'venire de novo may be granted 
when there is a general verdict for 
entire damages, and there was evi- 
devce on all the counts, and some 
of them arc bad in law. 377* 378 

2. A court o( error may grant a 've- 
nire de novo; Grant v. Astle, T\ 
21 G. 3. - 722 to 731 

C2> 3. But there is no instance e£ a 
court pf error granting a venire de 
novo to an inferior court ; Trevor 
V. jraU,B.R.E.26G.S. 

732, n. [t 157 «>] 

O 4. The court of B, iC will grant 
a *venire de novo to the great ses- 
sions in Wales; Davics v. Pierce, 
B, R. M. 28 G. 3. 

732, n, [t 157 «^1 

VENUE. 
Vide Wales, No. 4. 
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VERDICT. 

<(■ 1. On an informatioa, under a jiri- 
vate tiatute, « mit-rtcital of the 
commeiiccment of ihe parliamrnt 
is faUl, after verdict, on the p/ri 
of tMl guiily. Page 97, r. [t ■»] 

2. It is a general rub, that ihc court 
will not set ajiJe a verdict in an 
aflioK foi a personal injury, on 
account of the smallness of tlic 
iamagtM ; Jdauricet v. Brtcknock, 
Jtf. 21 G. 3. - 509, 510 

5. Unless the tinallness of the da- 
magtt arose from a mistake in 

. pointoflaw. • jlO,o.[3] 
A, A verHici cures ambiguity, or an 
imperfect slate of the plaintiff's 
title, but not an omission of what 
is tiM gist of tlic action. 683 

<t> 5. After verdict nothing is to be 
frentmtd, but what is cither ex- 
pressly stated in th« declaration, 
or necessarily implied from ihuse 
facts which are stated ; Spiers v. 
Parktr, B. R. H. 25 G. 3. 

682. .1. [«?■] 

6. If there is a general verdict, and 
entire damaget, on a declaration 
containing some eountt bad in 
law, it is error, and not cured by 
Tcrdict. - 377, 730 

y. If thero is a genera] verdict of 
" guilty" on an indictment, it is 
suflicient if one of the coanle is 
good. • - 730 

%..Vide MvaDBR, No. I. Prac- 
tice, N0..4, 5. TSiAL, No. 8. 
VfNl&E de novo. '■ 

VERinCATION. 
, A verification is the proper con- 
eliuion of the repUcalian to a plea 
to a. scire facias against bail — 
'* that the principal died before 
the return of any ca. jo."— when 
the roplicatiun mentions a parti- 
cular ta. sa. and alleges that 
he WHS alive at the return there- 
of; dandier v. Roberlt, H. 19 
_ .0. 3. .. - - 08 to 6l 



2. A verification is the ncceuary 
coBchtion, whenever new matter 
is introduced. - Page 60 

3. It is a bad conclusitut (if specially 
demurred to) to a plea of the ft*- 
(We of 23 Km. 6. e. 9. ^ Btyct t. 
Whifaka; H. 19 G. 5. 94 to 97 

\, Vide PLEAt>iiio, No. 13, 14. 

VILLENAGE. 

Firfe CoPTHOLD, No. 4. 
VlSTVKh or implied AeU or Wordt. 
Vide Bill of Exchange, No. 9. Iv- 

TENDMEKT, MoaTOAGE, No. 9- 

VOID. 
Instances of things void in law. 
Vide AoiiiEMaNT, No. 4, 7. 
Bankrupt, ' Mo. 24, 36, 30. 
Bastard, No. 4. Bill o/" £j^ 
change. No. 5, 13, CoNvicTios, 
No. 1, 5, 6. CvSTOH, No< 6. 
Decree, No. 1. Fine, No. 3. 
Gaming. Isdictmeht, No. I, 7- 
Iksvrakce, No. i6, 29, '51. 
jL'DOMtiKT, No. 6. Lease, No. 
1, 3, 4, 5, 6, 9> 15. Marruse, 
No. 3. Modus, No. I. Mo- 
tiki:, Act, No: 1. OTtRSEEB, 
No. 1. Power, No.9. Usubt. 
No. 1, 4. Will, No. 28. 

VOYAGE. 

Vide Insurance, No. 6, 7, 10, IS, 
13, 16, \7, 21, 22, 23, 24, 25, 

26,46,47. AOHEKUEKT, No. 5. 



W. 

WAGES. 

1. A captain of a skip has no Jin 
on the ship for his wagei ; WU- 
kiiu V. Camichael, H. 19 G. 3. 
101 m 105 

s. whcB 
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"9. When two servicei^ under dif- 
ferent hirings, amount together to 
a year, if they are uninterrupted, an 
increase of wages for the second 
service does not prevent the ser- 
vant frorti gaining a settlement; 
Rex V. Under'BarroWf H. 20 G. 3. 

Fagt ^09 to 311 

3. No wages are due to a sailor, 
unless \\ie freight is earned ; Aber^ 
nethy v, Landale^ M, 21 G, S. 

539 to 542 

4. Vide AoKEEMEUT, No. 5. 

WAIVER, 

O^ 1. If a party appear on the exe- 
cution of a writ of enquiry, he 
shall not afterwards object that 
the place was not within the 
county ; Bullock v. Bar row, B, R, 
E. 27 G, 3. 797, n. [<»] 

2. Vide Annuity, No. 3, 5. 

WALES. 

1. The ground of ?l judgment in one 
of the courts of Great SesaionSy 
may be questioned in an action 
upon the judgment. - 6 

i. The writ of latitat runs into 
JVales; Penry v. Jones^ T.\9G, 3. 
213; Lloyd v. Jones, B, R. T, 
9 G. 3. - 213, n. [10] 

3. Civil proceedings cannot be re- 
moved by certiorari from the 
courts of Great Sessions, without 
special cause ; JVilliams v. Thomas, 
B. R. E. 22 G. 3. 751, n. [2] 

4. Qu. Whether the venue can be 
changed from an English to a 
JVelsh county. 262, 263, 

& n. [1], t 263, n. [f 7S] 

<l> 5. The court of B. R, will 

award a venire de novo to the 

Great Sessions iu Wales ; Davis v. 

* Pierce, B, R. M, 28 G. 3. 

732, n.[t 157<C^] 
*^ 6. JVelsh Jurisdiction Act. Vide 
the Tablk of Statutes after title 
Statute. 



WAPENTAKE. 

A lord of a wapentake caanot grant 
a deputation to kill game; The 
Earl of AUesbury v. Pattison, M. 
19 G. 3. - Page 28 to SO 

tWAR. 

t Vide Alibn Enemy. Insurance, 
No. 14, 15,41, 50,51. 

WARRANT of Attorney. 

Vide Amendment, No. 1, 2, 3. 
Attorney, No. 3. Practice, 
No. 6. 

WARRANT of a Magistrate. 

Vide ?EACE-OJicer. PooR-ro/r, No» 
14. 

WARRANTY. 

Vide Assumpsit, No. 2, 3. In- 
surance, No. 1, 2, 3, 4, 8, 9, 
32, 33, 34, 35, 36, 41, 43, 46, 
47, 50, 51. Trover, No. 1. 

WAY. 

1 . The owner of a private way is 
bound to repair it; Taylor v. 
Whitehead, T. 21 G. 3. 

745 to 749 

2. And if it is over-flowed by an ad- 
joining river, he cannot justify 
going upon the contiguous land ; 
Taylor v. IVhitehead, T. 21 G. 3. 

745 to 7^9 

3. Vide li ion WAY. 

WXY'going Crop* 
Vide Custom, No. 4. 

WESTMINSTER. 

1. The court of conscience for West- 
minster. Vide Atto r n e y, No. 1 7. 

t 2. The Statute of Westm. 2. Vide 
the Table of Statutes, after title 
Statute. 

li 4 t 3. The 
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t 3. ThcSla/if*<offr«^jn.3. (Quia 
Emptor es) Vide ihe T a b le ot Sta- 
tutes after title Statute. 

WILL. 

1. An implied revocation of a will 
may be rebutted by parol evidence; 
Brady v. Cubitt, M. 19 G. 3. 

Pagt 31 to 40 

2. A will revoked by implication 
may be republished^ by reference 
to it in an instrument attested 
according to the statute of frauds, 
29 Car. 2. c. 3. Bradj/ v. Cubitt, 
M. 19 G. 3. - 31 to 40 

3. Marriage, and the birth of a 
child, amount to a revocation of a 
will, if it is of all the testator's 
land. . . 39 

4. Marriage alone is a revocation of 
a will of land by a woman. 35 

5. Land may pass by the word '* le- 
^ ^flcjf." - - 40 

£. If a will is in two parts, and the 
testator destroys the one in his' 
own custody y that is a revocation. 

40 

7. A will revoked by a subsequent 
willy but not cancelled, is re-es- 
tablished by cancelling the subse- 
quent will. - 40 

8. A republication requires the same 
solemnities us the original publi- 
cation. • - - 36 

9* Instance of a prior devise operat- 
ing as a condition precedent; Doe 
V. Shipphard, U. J9 G. 3. 

75 to 79 

10. Instance where a prior devise 
does not operate as a condition pre- 
cednit; Bradford v. Foley, U. 19 
G. 3. - 63 to 6fS 

11. litL testator^ having one child, 
and supposing his wife cnsient, de- 
vise his estate, in moieties, between 
the children (if the unborn child 
should be a daughter) and the 
wife, with survivancy between the 
children as to their moiety, and 
that moiety over to the wife if 



I both children sbould die before 
21, without mentioning the event 
of the wife iiot having a child, the 
wife, though not enmni^ shall take 
the wliole on the death of the only 
child bcfoie that age ; SMkam v. 
BtUy B. R. E. 14 G. 3. 

Page 66, h n. [4], 6/, n. 

12. If a testator is in a state of in- 
sensibility when his will is attest- 
ed, it is not executed within the 
meaning of the statute af frauds^ 
29 Car. 2. c. 3. although be be 
corporeally present; Bight v. 
Pnor, M. 20 G. 3. 241 to 244 

13. It is sufficient if the testator was 
in a situation where he might hsLr% 
seen the witnesses sign. 242 

<B^ 14. The sealing of a will is a 
signing within the meaniug of the 
statute of frauds ; Leev.LMf B* 
R. M. IIV.^M. 242. [b <t>] 

CS> 15. It is not necessary that the 
testator should sign in presence of 
the witnesses, if he acknowledge 
his hand-writing to them all. 

244Ui.{«>] 

C(^ l6. Ahd such acknowledgment 
may be to each at diffi?rent times. 

244, n. [Cy^] 

C^ 17. So a revocation is good, if 
the testator acknowledge his sig- 
nature, though he do not sign in 
the presence of the witnesses. 

244, n. [<*>] 

18. Inaccuracies in that part of the 
statute of frauds which relates to 
wills. ^ . 244, n. [■>] 

19* If an estate is devised to the tes- 
tator's son for life, and af^er his 
deaths to the son*s children^ and 
their heirs, and in case the son die 

^ without issue, then to the testa- 
tor's two daughters then in essCj^ 
and their heirs, the estate to tlit' 
children of the son, and that to 
the daughtei-s, are both contingent 
remainders in fee; Goodright v. 
Dunham, M. 20 G. 3. 264 to 268 

20. In a devise to the testator's son, 
and, if the tcstator^s three daugh- 
ters, 
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* ten over-live the son and his keirSy 
Ihen to them, the words '* his 
heirs/' mean heirs of the body, 
because the daughters could never 
ovcr-live the collateral heirs of the 
son, comins under that descrip- 
tion themselves. Pogc 266, 807 

21. Under a devise to A. when he 
shall be 21 years of age of the fee> 
simple and inheritance of S. to 
him and his child or children for 
ever, but, if he die before that 
time, then the fee-simple and inhe- 
ritance to B. for ever (there being 
no child of A. in esse J ^ A. takes 
an estate tail; Davie v. Stevens^ 
H. 20 G. 3. 321 to 324 

22.' If there is a devise to A, and the 
heirs of his body, and, for want of 
such issue, to B. and A» die before 
the testater^ leaving issue who sur^ 
Tive the testator, such issue shall 
take nothing, and the limitation to 
B. shall vest as an imm^iate 
estate^ on the testator's death ; 
Hadgsom ▼. Ambrose^ E, 20 G. 3. 

337 to 345 

i(3« And this^ although A. was the 
iestaior^s heir at law ; Warner v. 
WkitCy B. R. M. 22 G. 3. 

344, n. j[4], 345, n. 

24. By dexise to A. for life, remain- 
der to trustees to support contin- 
gent remainders during A'% life, 
and, fr6m and after his decease, 
then to the i^irs of his bod^,^. 
ukes an estate for life^ with a 
vested remainder to himself in 
tail, the words *' heirs of the 
body," being words of limitation ; 
Hodg^o^ V. dmkrose^ E, 20 G. 3. 

337 to 345, it n. [5] 

25. A devise of all the testator^s real 
estate in^. to B. during life, and, 
at B.'s iieath, to the children of fi. 
with remainder oyer, gives either 
an e»tate-taii to B. or an estate for 
life to B. with remainder in tail to 
B.'s children ; Hodges ▼. Middle- 
ton, T. 20 G, 3. 431 to 435 

26. An estatq to A. for life by a deed 



and a limitation of the same estat«' 
to the heirs of the body of A, by a 
will (though the estate by the deed 
was voluntary, and moved from 
the testator, and is recited in the 
will), do not unite so as to give 
A. an estate-tail, but the heirs of 
his body take a contingent • estate 
by purchase; Doe ▼. Fonnereau^ 
M. 21 G. 3. Page 487 to 509 

27* A detise of a real estate to A. 
after a good executory detise there- 
of to the heirs-male of the body of 
B« and limited on default of such 
issue, is a good executory devise^ 
vesting either in possession on the 
death of B. without leavmg issue, 
or as a remainder on his death 
leaving issue; Doc v. Fonnereau^ 
M. 21 G.3 487 to 509 

28. A devise after failure of the issue 
or heirs of A. without any previ* 
ous limitation to such tissue or 
heirs, is void in its creation. - 

506, n. 507, n. 

29* If after a preceding limitation to 
such issue or heirs, it is not tmd. 

506, n. 

30. A devise of personal estate to (or 
conveyance in trust for) one and 
the hf irs of his body^ vests the 
whole interest in him. 506, n. 

31. The will of 2. feme covert^ autho- 
rised by a poker in her marriage 
settlement y cannot be given in evi* 
dence to shew a title to personal 
estate^ till it is proved in the eccle* 
siastical court; Stone v. Forsyth^ 
T. 21 G. 3. - 707 to 709 

<3^ 32. And the regular course, in 
that court, is, not to give private 
of the will, but administration^ with 
the will, as a testamentary paper, 
annexed. 7O9, n. [t 150 <5>] 

33. A change merely of the legal 
estate from one trustee to another 
is not a revocation of the will of 
cestui que trust; Doe v. Pott, 21 
G. 3. 710 to 722 ; IVatts v. Ful- 
lartonf Cane. T. 14 G. 3. 

718,719 
34. A 
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34. A HHaior having devised aU the 
residue of his estate, of iDk^t na- 
ture^ kmd^ or quaiU^ whmtiotvtr, 
and having afterwards purchased, 
and been admitted to, a cnpjfMd 
esiattf and having iurrtmdered it 
** to inch uses as he should, by 
^ his last will in writing, limit 
^ and appoint," and having then 
made a codicil to his iiill, attested 
by three witnesses, reciting the 
having made his will and altering 
some of the legacies therein, and 
then ratifying and confirming all 
and every the gifts, devises, and 
bequests, contained in his said 
will not thereby altered, the copy- 
hold estate passes, the codicil ope- 
fating as a republicatUm^ and bring- 
ing ^e will to the date of the co- 
dicil; Hoe V. Dade, B. R. M. 15 
G.3. 

Pa^e7l6, &n.[2],7l7,n. 

<t> 35. But ccfjfkM lands purchas- 
ed after making a will do not pass 
by such will ; Spring v. BiVm, B. 
Jl. If. 24 G. 3. 1 Term Rep. 485. 

36. ^ a i/fvue^— *' to A. and B. for 
** their lives and the life of the 
** survivor, but, in case B. should 
^ marry and have issue, then after 
** the death of A. to B. and her 
^ heirs, but if B. should die un- 
** married and without issue, then 
•* to A. and her heirs." — A. and 
B* take a joint estate for life, with 
eomtrngemi remainders in fee to 
each ; Goodtitle v. BiUiwgton, T. 
21 G. 3. - 753 to 758 

37* Instances where words in a will 
sufficient to pass a fee-simple, are 
restrained by subsequent words, to 
mean an estate-tail. 

266, 267, 757 

38. By this devise^ viz.—*' I give 
*' and demise to A. her heirs and 
*' assigns for ever, all my lands at 
*' B. amd 1 give and bequeath to 
*' A. atbrcsaid, all mv lands at C* 
— <^. only takes an estate fur lije 
in the lands at C. and the rever- 



sion shall descend, although tha 
will begin with these introductory 
words^— " For those worldly goods 
" and estates wherewith it hath 
'' pleased God to bless me" — and 
contain a legacy of 1«. to the heir 
at law ; Right v. Sideboiiam. T. 
21 G. 3. Pii^^ 759 to 764 

39> So, though a will begins with 
like introductory words (No. 32.), 
and then the testator gives all hb 
freehold tenement lying in G. to 
A. B. and C. ^ to them my sisters 
** soMSf" and then, among several 
pecuniary legacies, leaves I0«. to 
his heir at law, A, B. and C. take 
only for iifr, and the rercruon de- 
scends; 2>ciia v. GasktMy B, IL 
If. 18 G. 3. • 760,761 

40. So, where there are similar intro- 
ductory words (No. 32.), and the 
testator giYes his house to a younger 
son 5. and after the death of 5. Co 
A. and B. sons of S. and a legacy* 
of It. to the husband of his heir at 
law, A. and B* only take for liie. 
and the reversion descends ; Rigki 
▼. Riusei, ScsKC. H. 1 G. 3. 76I 

41. So, if, after a similar intiodac* 
tion (No. 32.), the testator gif es 
all bis real estate to his wiio /cr 
Ufe^ and to his son P. after his 
wife's death all his land at IF, and, 
among several legacies, 5«. each 
to all his grand-children, amo&g 
whom were his heir at law, P. 
shalT only take the land at 11'. tor 
life, and the reversion shall de- 
scend. 761, 762, & n. [IJ 

C^ 42. Yet such introductory* vorus 
are material in the construction cf 
a will ; Matauhf v. Maundy^ B. JL 

r. 8 G. 2. 760, n. [r3*J 

43. By a devise <tf— ^ all the ii^i^ 
title, and interest which 1 new 
ha%-e, and all the term asd terras 
of years which I now have or nuy 
have in my power to dispose oc, 
after my death, in whatever I hole 
by lease from Sir J. F. mmd miss 
the house called tkt Bell taienT— 
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ttie fee- simple in ttie house called 
the Bell tavern passes. 

Fage 762, 763 

44. " All my estate'' or •* all my in- 
terest'' are tantamount to an ex- 
press dtntUe in fee. 763 

45. But a devise of '^ all my lends 
at a:* only passes an estate for 
life. - 434, 763 

46. Vide Stock, No. 2. 

•f Wills (the statute of). 

f Vide the Table of Statutes after 
<zV/c Statute. 

+ WINCHESTER (the Statute of J. 

i Vide the Table of Statutes after 
iitU Statute. 

WITNESS. 

I. The further recompence given by 
5 Eliz. c. 9. ^ 12. against a wit- 
nesst for non-attendance, must be 
assessed by the court out of which 
the process issues, not by the Jury 



nor the judge at Niii 
Pearson v. I Us, H. 21 G. 3. 

Page 556 to 56l 

2. Debt will lie on such assessment. 

561 

3. A witness who wilfully absents 
himself may be attached for the 
contempt. - 56 1 

4. Or an action on the case will lie 
against him. - 56f 

5. Vide Costs, No. 10. Execu- 
tor, No. 2. Evidence. Ha- 
beas Corpus f No. 1. Trial, 
No. 5- Trustee, No. I. Will* 
No. 13, 14, 15, 16, 17. 

WORKHOUSE. 

Vide VooU'Rate, No. I. BElUFf 

No. 2. 

WRIT. 

Vide Demurrer to Evidence^ No. 
4» Elegit. Ekquiry. Error. 
Evidence, No. 3. Excuequer- 
Chamber. Husband, No. 3. Vr* 
rification. No. 1* 
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